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CASES 


SUPPiEME  COUPiT  OF  ILLINOIS. 


NORTHERN    GRAND    DIVISION. 

SEPTEMBER    TERM,    1875. 


Barnum  Blake 

V. 

The  People  of  the  State  of  Illinois. 

1.  Divorce — alimony  pending  suit — how  payment  of  may  he  enforced.  In 
divorce  cases,  the  court  is  authiorized  to  require  the  husband  to  pay  the  wife 
such  sums  of  money  as  will  enable  her  to  prosecute  or  defend  the  suit,  and, 
when  it  is  just  and  equitable,  may  allow  her  alimony  pending  the  litiga- 
tion, and  may  enforce  the  payment  in  any  manner  consistent  with  the  rules 
and  practice  of  the  court. 

2.  Decrees  for  alimony  may  be  enforced  by  execution  or  other  final  pro- 
cess, as  other  decrees  in  chancery,  or  in  any  other  mode  consistent  with  the 
practice  in  courts  of  chancery;  but,  as  cumulative  remedies,  the  court  may 
enforce  decrees  for  alimony  either  by  sequestration  of  real  or  personal 
estate,  by  attachment  against  the  person,  by  fine  or  imprisonment,  or  both, 
in  the  discretion  of  the  court,  as  other  decrees  in  chanceiy  maybe  enforced. 

3.  Sa3IE — power  of  court  to  imprison  for  non-payment  of  alimony,  lim- 
ited by  constitutional  provision  to  cases  lohere  contempt  is  willful.  The  power 
of  a  court  of  chancery  to  enforce  the  payment  of  alimonj^  hy  imprisonment 
of  the  defendant,  as  for  contempt,  is  subject  to  the  limitation  imposed  by 
the  constitution,  that  a  party  may  not  be  imprisoned,  except  in  cases  where 
it  shall  appear  he  has  the  pecunhiry  ability  to  enable  him  to  comply  with 
the  decree,  and  his  disobedience  is  willful. 
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4.  Where  the  neglect  or  refusal  of  the  husband  to  comply  -with  a  decree 
for  the  pajTuent  of  alimony  is  not  from  mere  contumacy,  hut  from  the  want 
of  means,  the  result  of  misfortune,  not  induced  by  any  fraudulent  conduct 
on  his  part,  the  wife  will  be  compelled  to  adopt  some  mode  other  than 
imprisonment  to  enforce  the  decree. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogeijs,  Judge,  presiding. 

Messrs.  Hervet,  Anthony  &  Galt,  for  the  appellant. 

Mr.  S.  K.  Dow,  for  the  appellee, 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Shortly  stated,  the  case  made  by  this  record  is,  that,  on  the 
8th  day  of  February,  1875,  the  court  entered  an  order  in  the 
case  of  Christine  Blake  against  Barnum  Blake,  then  pending 
for  divorce,  that  defendant  should  pay  the  complainant  $75 
forthwith,  and  the  sum  of  $65  on  the  first  day  of  every  month 
next  following,  during  the  pendency  of  the  suit,  for  temporary 
alimony;  also,  pay  tlie  further  sum  of  $150  to  her  solicitors, 
within  ten  days  from  that  date,  as  a  reasonable  retainer  and 
counsel  fee,  and  that  defendant  refund  to  her  the  sum  of  $6, 
costs  advanced,  and  that,  in  case  of  default  in  tlie  payment  of 
such  sums  of  money,  or  any  part  thereof,  the  same  should  be 
collected  in  accordance  with  the  usual  practice  in  courts  of 
chancery  in  such  cases. 

An  affidavit  having  been  filed,  showing  defendant  had  not 
complied  with  the  decree  of  the  court  in  that  particular,  and 
that  there  was  then  due,  under  the  decree,  the  sum  of  $126, 
and  that  another  monthly  installment  would  mature  on  the 
next  day,  thereupon,  on  the  1st  day  of  June,  1875,  on  motion 
of  complainant's  solicitors,  the  court  entered  an  order  that 
defendant  be  arrested,  and  brought  into  court,  for  a  failure  to 
make  payments  of  the  several  instalhnents  of  alimony  and  the 
solicitors'  fees,  as  he  had  been  directed  to  do  by  the  original 
decree. 

On  being  brought  into  court,  defendant,  first,  entered  a  mo- 
tion that  he  might  be  discharged  from  arrest,  for  the  reason  he 
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was  then,  and  had  been,  pecuniarily  nnable  to  comply  with 
the  decree  of  the  court  for  the  payment  of  the  several  sums 
of  money  specified,  and  secondly,  for  a  modification  of  the 
decree  allowing  alimony,  that  the  installments  to  be  paid 
might  be  so  reduced  that  he  could  thereafter  pay  them.  Both 
motions  were  based  upon  afiidavits,  in  which  were  given,  in 
detail,  the  facts  relied  upon  in  support  of  the  motions.  Coun- 
ter affidavits  having  been  presented  and  considered,  the  court 
overruled  both  motions,  and  ordered  defendant  to  pay  instanter 
the  amount  due  under  the  original  decree,  and,  in  default  of 
such  payment,  he  be  remanded  to  the  custody  of  the  sheriff, 
to  be  safely  kept  until  he  should  comply  with  the  order  or  be 
otherwise  discharged. 

Under  our  statute,  there  are  several  modes  in  which  decrees 
in  chancery  may  be  executed  or  enforced.  "Where  there  shall 
be  no  direction  that  a  master  in  chancery  or  commissioner 
execute  a  decree,  the  same  may  be  carried  into  efl:ect  by  execu- 
tion or  other  final  process,  according  to  the  nature  of  the  case, 
or  the  court  may,  if  necessary,  direct  an  attachment  to  be 
issued  against  the  party  disobeying  such  decree,  and  may  fine 
or  imprison  him,  or  both,  in  the  discretion  of  the  court,  and 
may  also  direct  a  sequestration  for  disobedience  to  any  decree. 
Pv.  S.  1874,  p.  203,  sec.  47. 

In  divorce  cases,  the  court  is  authorized  to  require  the  hus- 
band to  pay  the  wife  such  sums  of  money  as  may  enable  her 
to  prosecute  or  defend  the  suit,  and,  where  it  is  just  and 
equitable,  may  allow  her  alimony  pending  the  litigation,  and 
may  enforce  the  payment  in  any  "  manner  consistent  with  the 
rules  and  practice  of  the  court."  P.  S.  1874,  p.  421,  sees. 
15,  IS. 

It  is  apprehended  that  decrees  for  alimony  may  be  enforced 
by  execution  or  other  final  process,  as  other  decrees  in  chan- 
cery, or  in  any  other  mode  consistent  ■with  the  practice  in  the 
courts  of  chancery;  but,  as  cumulative  remedies,  no  doubt,  the 
court  may  enforce  decrees  for  alimony  "either  by  sequestration, 
of  real  or  personal  estate,  by  attachment  against  the  person, 
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\)j  fine  or  imprisonment,  or  both,  in  the  discretion  of  the 
court,"  as  other  decrees  in  chancery  may  be  enforced. 

That  courts  possess  power  to  commit  as  for  contempt,  to  com- 
pel obedience  to  decrees  for  the  payment  of  alimony,  has  been, 
recognized  by  this  court  in  a  number  of  cases.  Buck  v.  Buch^ 
60  111.  105.;  O'Callaghan  v.  O^Callaghan,  69  ib.  552;  Dinet 
V.  Sigenmann,  Admr.  post,  p.  274.  In  Bioch  v.  Buck,  the 
court  committed  defendant  for  disobedience  to  a  decree  for 
alimony  and  maintenance,  and  its  action  was  affirmed  on  appeal. 

While  this  extraordinary  power  is  conceded  to  rest  in  the 
courts,  it  is  nevertheless  subject  to  this  limitation,  imposed  by 
the  constitution,  that  a  party  may  not  be  imprisoned  except  in 
cases  where  it  shall  apj)ear  he  has  the  pecuniary  ability  to 
enable  him  to  comply  with  the  decree,  and  his  disobedience  is 
willful. 

In  G^Callaghan^.  O'Callaghan^  it  was  said,  "the  court  is 
empowered  to  punish  willful  obstinacy,  in  such  cases,  by  im- 
prisonment, but  we  think  the  spirit  of  our  constitution  forbids 
that  the  pecuniary  inability  of  the  party,  not  resulting  from 
his  fraudulent  conduct  to  produce  that  condition,  can  not  be 
punished  as  a  contempt  by  imprisonment," 

Where  the  neglect  or  refusal  to  perform  the  decree  is  not 
from  mere  contumacy,  but  from  the  want  of  means,  the  result 
of  misfortune,  not  induced  by  any  fraudulent  conduct  on  the 
part  of  defendant,  the  party  will  be  compelled  to  adopt  some 
mode  otlier  than  imprisonment,  to  enforce  the  decree,  con- 
sistent with  the  practice  in  the  courts,  either  by  execution  or 
other  final  process,  or  by  sequestration  of  real  or  personal 
estate,  or  by  the  exercise  of  such  other  powers  as  pertain  to 
courts  of  chancery,  and  which  may  be  necessary  to  the  attain- 
ment of  justice.  It  is  not  perceived  in  what  i-espect  decrees 
for  alimony  differ  from  other  decrees  for  the  payment  of  money. 
Imprisonment  for  non-compliance  therewith,  unless  willful,  or 
unless  upon  a  refusal  of  defendant,  upon  proper  demand  made, 
to  deliver  up  his  estate  in  satisfaction  of  tlie  decree,  is  witliin 
the  inhibition  of  the  constitution  against  imprisonment  for 
debt. 
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The  case  at  bar  comes  witliin  the  rule  declared.  It  appears, 
from  the  affidavits  in  the  record,  defendant's  refusal  to  comply 
with  the  decree  of  the  court  for  alimony  was  not  willful,  but 
resulted  solely  from  his  pecuniary  inability,  and  that,  under 
our  former  decisions,  was  sufficient  to  entitle  him  to  be  dis- 
charged from  arrest.  Detailed  statements  of  defendant's  finan- 
cial condition  were  given,  from  which  it  appears  he  had  no 
means  and  no  income  from  which  he  could  discharge  the 
decree.  This  condition  was  not  the  result  of  any  fraudulent 
conduct  on  his  part,  but  was  produced  by  misfortunes  in  com- 
mercial transactions.  There  is  nothing  in  the  record  that  dis- 
proves or  even  contradicts  defendant's  account  of  his  financial 
condition.  It  must,  therefore,  be  regarded  as  a  fair  and  can- 
did exposition  of  his  monetary  affiiirs. 

Defendant  discloses  that  he  has  real  estate,  and  perhaps  per- 
sonal property,  but  it  is  all  heavily  incumbered.  A  full  ex- 
hibit of  all  his  property,  real  and  personal,  is  made,  that  it 
may  be  subjected  to  the  payment  of  alimony,  under  the  decree, 
in  any  manner  known  to  the  law  or  consistent  with  the  prac- 
tice in  the  courts.  This  is  all  he  can  do,  and,  having  ofiered 
to  surrender  his  property,  such  as  he  has,  he  is  entitled  to  be 
discharged  from  arrest. 

The  judgment  will  be  reversed,  and  the  cause  remanded  with 
direction  to  the  court  to  enter  an  order  discharging  defendant. 

Judginent  reversed. 


OlE     AlSTDEESON 
V. 

Hannibal  P.   Wood,  Supervisor,  etc.,  et  al. 

1.  Road  and  bkidge  law — construction  of  sections  B9  to  77  inchtsite. 
A  fair  interpretation  of  sections  69  to  77  inclusive,  of  chapter  131  of  Revised 
Statutes  of  1874,  warrants  including  a  prayer  for  a  new  road  and  for  vacating 
an  old  road  in  the  same  petition. 
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2.  The  commissioners  of  highways  met  on  the  day  named  in  the  notice, 
and  went  upon  and  viewed  the  line  of  a  proposed  road,  and  afterwards,  and 
on  tlie  same  day,  announced  publicly  that  they  would  not  order  the  road  to 
be  established,  which  decision  was  not  committed  to  writing  until  two 
days  afterwards,  when  it  was  filed  in  the  ofiice  of  the  town  clerk :  Held,  that 
this  was  a  substantial  compliance  with  section  73  of  the  Road  and  Bridge 
Law  of  1874. 

3.  Same — appeal  from  decision  of  highway  commissioners  in  refusing  to 
lay  out  a  road.  Wliere  an  appeal  is  taken  from  the  decision  of  commis- 
sioners of  highways  refusing  to  establish  a  road,  to  three  supervisors,  if  the 
commissioners  of  highways  and  two  of  the  petitioners  appear  before  the 
supervisors  on  the  day  fixed  by  them,  any  informality  there  may  be  in  the 
notice  is  waived,  and  if  a  postponement  of  the  action  of  the  supervisors  is 
then  and  there  had  to  a  future  day  by  common  consent,  it  is  regular. 

4.  ApPEAii  TO  STXPERVisoRS — appearance  of  parties  at  an  adjourned  meet- 
ing cures  irregularity  in  the  adjournment.  Wliere  the  supervisors,  to  whom 
an  appeal  has  been  taken  from  the  decision  of  the  commissioners  of  high- 
ways, meet  with  the  commissioners  and  two  of  the  petitioners  at  a  time  and 
place  fixed  by  the  supervisors,  and,  'by  common  consent,  their  action  is  post- 
poned to  another  time,  when  they  meet  again,  and  the  supervisors  render 
their  decision,  the  last  meeting  cures  any  irregularity  there  may  have  been 
in  the  adjournment  of  the  first. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Aethuk  a.  Smith,  Judge,  presiding, 

Messrs.  Douglas  &  Haevey,  for  the  appellant. 

Mr.  E,.  C.  Hunt,  for  the  appellees. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  on  the  equity  side  of  the  circuit  court 
of  Knox  county,  by  bill  exhibited  by  Hannibal  P.  Wood,  super- 
visor of  the  town  of  Sparta,  in  that  county,  jointly  with  James 
M.  Holyoke  and  William  Robison,  as  residents  and  tax-payers 
in  that  township,  setting  forth  various  proceedings  to  lay  out 
a  road  and  vacate  a  road,  and  in  which  damages  were  claimed, 
alleging  that  the  same  were  illegal,  and  praying  that  the  pay- 
ment of  damages  be  enjoined  and  also  the  laying  out  and 
vacating  the  road,  and  that  the  injunction  may  be  made  per- 
petual. 
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Ole  Anderson,  on  his  motion,  as  a  party  interested,  was  made 
a  defendant  to  the  bill,  and  having  answered  the  same  in  de- 
tail, averring  the  legality  of  the  proceedings,  moved  for  a  dis- 
Bolutipn  of  the  injunction,  which  was  denied,  and,  on  final 
hearing,  the  injunction  was  made  perpetual  as  prayed. 

To  reverse  this  decree,  the  defendant,  Anderson,  appeals. 
The  errors  he  has  assigned  present  the  merits  of  the  contro- 
versy, and  we  have  duly  considered  them. 

The  road  sought  to  be  laid  out  is  described  as  commencing 
at  the  south-east  corner  of  section  twenty-four  (24)  in  the  town 
of  Sparta,  running  thence  north  eighty  (SO)  rods,  thence  west 
one  hundred  and  sixty  (160)  rods,  thence  north  on  the  half 
section  line  to  the  centre  of  section  thirteen  (13)  in  the  same 
town.  The  road  proposed  to  be  vacated  is  described  as  "  a 
road  known  as  the  Lime  Kiln  road,  commencing  at  the  same 
south-east  corner  of  section  24,  and  running  northwesterly 
across  said  section  to  the  south-west  corner  of  the  north-west 
quarter  of  the  north-west  quarter  of  said  section  twenty-four 
(24)." 

It  is  unnecessary  to  specify  the  proceedings  complained  of, 
which  were  made  the  basis  of  the  injunction,  as  the  merits  can 
be  understood  and  disposed  of  in  the  consideration  of  two 
only,  and  which  are  the  most  important. 

These  proceedings  were  had  under  the  act  of  April  11, 1873, 
entitled,  "An  act  in  regard  to  roads  and  bridges  in  counties 
under  township  organization,"  containing  one  hundred  and 
twenty-seven  sections.     R.  S.  1874,  ch.  121,  p.  912. 

Their  validity,  by  which  the  new  road  was  laid  out,  and  the 
"  Lime  Kiln  road  "  vacated,  must  be  tested  by  this  act. 

We  have  examined  these  proceedings  with  the  statute  be- 
fore us,  and  do  not  discover  any  substantial  departure  from  its 
various  provisions,  in  regard  to  laying  out  one  road  and  vaca- 
ting another. 

Some  comment  is  made  that  this  petition  prayed  for  a  new 
road,  and  vacating  an  old  one,  and  it  is  suggested  these  objects 
can  not  be  comprehended  in  the  same  petition.  A  fair  inter- 
pretation of  sections  sixty-nine  to  seventy-seven,  inclusive, 
a— 80th  III. 
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warrants  the  course  pursued  in  this  case,  and  there  is  a  neces- 
sity for  so  construing  the  law,  for  in  very  many  cases  it  would  be 
difficult,  if  not  impossible,  to  decide  upon  the  propriety  of 
laying  out  a  new  road  without  involving  the  consideratign  of  a 
necessity  for  the  old  road,  should  a  new  one  be  determined  on; 
the  latter  being  to  be  so  laid  out  as  to  render  the  old  road  use- 
less, and  to  save  multiplicity  of  proceedings  to  attain  the  same 
end,  the  petition  can  rightfully  embrace  both  objects. 

The  main  ground  of  controversy  between  these  parties  seems 
to  be,  first,  that  the  commissioners  of  highways  failed  to  act 
on  the  sixth  day  of  Kovember,  1873,  the  day  on  which,  accord- 
ing to  the  notice,  they  were  to  meet,  and  that  they  made  no 
adjournment  to  any  other  day,  to  hear  reasons  for  and  against 
laying  out  the  new  road,  or  vacating  the  old  road. 

The  answer  to  this  is,  and  the  record  shows,  that  the  com- 
missioners met  on  that  day  pursuant  to  the  notice,  and  went 
upon  and  viewed  the  line  of  the  road,  and  thereafter,  on  the 
same  day,  announced  they  would  not  order  the  new  road  to  be 
established.  This  decision  was  not  committed  to  writing  until 
the  8th  day  of  November,  and  was  filed  on  that  day,  in  the 
office  of  the  town  clerk.  This,  we  think,  was  a  su-bstantial 
compliance  with  section  seventy-three.  It  can  hardly  be  held 
here  was  an  adjournment  of  the  meeting,  for  a  public  announce- 
ment was  made  of  the  final  decision  of  the  commissioners  on 
the  sixth,  the  day  of  their  meeting.  The  decision  was  com- 
mitted to  writing  on  the  eighth,  and  filed  with  the  town  clerk 
within  the  ten  days  required  by  the  statute. 

It  is  claimed,  secondly,  that  appellant  failed  to  comply  with 
the  statute  as  to  the  necessary  steps  in  perfecting  his  appeal, 
he  not  giving  notice  of  the  time  and  place  when  such  appeal 
would  be  heard. 

Section  99  provides,  that  any  person  interested  in  the  de- 
cision of  the  commissioners  of  highways,  may  appeal  from 
such  decision  to  three  supervisors  of  the  county  outside  of  the 
town,  etc.,  by  giving  a  written  notice  of  such  appeal  to  the 
said  commissioners  of  highways,  and  to  at  least  three  of  the 
petitioners,  and  also  to  the  same  parties  a  notice  when  and 
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where  sucli  appeal  will  be  tried,  at  least  three  days  before  such, 
trial,  within  ten  days  after  such  decision  has  been  filed  in  the 
office  of  the  proper  clerk;  and  shall  also  present  a  written 
petition  to  some  justice  of  the  peace  of  the  county,  asking  for 
an  appeal,  and  stating  on  what  grounds  the  appeal  is  taken ; 
and,  by  section  102,  shall  file  with  the  justice  of  the  peace,  or 
town  clerk,  a  sufficient  bond,  which  was  done.  The  adverse 
decision  of  the  highway  commissioners  was  filed  in  the  office 
of  the  town  clerk  on  IsTovember  8th.  On  the  13th  of  that 
month,  appellant,  Anderson,  presented  his  petition  to  one 
Dunkle,  a  justice  of  the  peace  of  the  county,  asking  for  an 
appeal,  stating  therein  the  grounds  on  which  the  appeal  was. 
taken. 

[Notice  of  the  appeal  was  served  in  writing  on  all  these  com- 
missioners of  highways,  and  on  three  of  the  petitioners,  by  the 
15th  of  November;  that  three  supervisors,  naming  them,  out- 
side of  the  to^ai  of  Sparta,  had  been  duly  summoned  by 
Dunkle,  a  justice  of  the  peace,  and  that  they  would  meet  at 
the  Founen  school  house,  in  the  town  of  Sparta,  on  the  24th 
of  November,  1873,  at  ten  o'clock  in  the  forenoon,  for  the  pur- 
pose of  hearing  the  appeal  and  determining  the  same,  and  also 
the  purpose  of  the  appeal. 

The  supervisors  were  duly  served  with  the  summons,  and 
fijxed  the  28th  day  of  JSTovember  as  the  day  of  their  meeting  at 
the  Founen  school  house. 

Notice  to  hear  the  appeal  on  the  28th  was  duly  served  on 
the  highway  commissioners,  and  three  petitioners. 

On  the  28th  of  November,  at  the  Founen  school  house,  the 
selected  supervisors,  the  three  highway  commissioners,  and  two 
of  the  petitioners  for  the  road,  met  at  the  hour  appointed,  and, 
by  common  consent,  the  hearing  of  the  appeal  was  postponed 
until  the  5th  day  of  December  following,  at  the  Founen  school 
house,  at  ten  o'clock  on  the  morning  of  that  day,  and  the  same 
publicly  announced,  and  a  notice  thereof  posted  on  the  front 
door  of  the  school  house. 

On  this  fifth  day  of  December,  at  the  time  and  place  speci- 
fied, the  three   supervisors,  the  three  commissioners  of  high- 
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"ways,  and  parties  interested  and  their  attorney,  appeared  to 
hear  and  determine  the  appeaL  After  examining  the  route  of 
the  proposed  road,  and  hearing  the  reasons  for  and  against,  the 
Supervisors  reversed  the  order  of  the  highway  commissioners, 
and  decided  the  road  should  be  laid  out,  as  prayed,  and  pub- 
licly announced  this  as  their  decision,  on  the  5th  of  December, 
1873. 

Counsel  for  appellee  is  mistaken  in  supposing  the  notice  of 
the  meeting  on  the  28th  of  November  was  not  served  ten  days 
previously.  That  notice  was  in  time,  as  appears  in  the  record. 
The  notice  of  the  adjournment  to  the  5th  of  December  was 
posted  on  the  28th  of  ^November,  and  was  regular.  The  ground 
assumed  by  counsel  is,  that  notice  of  the  meeting  on  the  28th 
of  November  not  having  been  served  in  time,  the  supervisors 
acquired  no  jurisdiction  to  hear  the  appeal  on  the  5th  of  De- 
cember. 

We  have  no  doubt  the  appearance  of  the  three  commission- 
ers and  two  of  the  petitioners  before  the  supervisors  on  the 
28th  of  November,  was  a  full  appearance,  and  waived  what- 
ever informality  there  might  have  been  in  the  notice,  and  the 
postponement  to  the  5th  of  December,  by  common  consent, 
was  proper.  No  argument  can  be  drawn  from  the  fact  that,  in 
the  summons  of  the  justice  of  the  peace  to  three  supervisors, 
he  fixed  the  day  of  meeting  on  the  24th  of  November.  The 
statute  does  not  and  did  not  give  him  the  power  to  select  the 
day  of  meeting.  That  is  for  the  supervisors  to  do.  Section 
100  provides,  it  sliall  be  the  duty  of  the  justice  of  the  peace 
to  cause  to  be  summoned  three  supervisors  of  the  county,  to 
hear  such  appeal,  and  said  supervisors  shall  fix  upon  a  time 
and  place  when  said  appeal  will  be  heard  by  them. 

These  supervisors,  on  being  summoned,  fixed  upon  the  28th 
of  November  as  the  time,  and  the  Founen  school  house  as  the 
place,  of  which  all  parties  interested  liad  due  notice,  and  then 
and  there  personally  appeared.  There  can  be  no  question  of 
jurisdiction,  nor  can  we  perceive  any  error  in  its  exercise.  The 
meeting  on  the  5th  of  December  cured,  we  think,  any  irregu- 
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larity,  if  there  was  any,  in  the  adjournment  on  the  29th  of 
November. 

There  is  no  point  made  on  the  proceedings  to  assess  dam- 
ages, nor  on  tlie  subsequent  proceedings  of  January  26,  1874. 

As  presented  to  us  by  this  record,  we  are  of  opinion  the 
proceedings  to  lay  out  this  road  and  vacate  the  Lime  Kiln 
road,  were  in  substantial  compliance  with  the  statute,  and  the 
parties  interested  should  not  have  been  enjoined  in  their  at- 
tempt to  carry  into  effect  the  order  of  the  supervisors  on 
appeal. 

The  injunction,  having  been  improvidently  granted,  should 
have  been  dissolved  on  the  answer  of  appellant,  and  on  the 
merits,  as  disclosed  on  the  hearing.  The  principal  objections 
relied  on  by  appellee  do  not  exist  in  fact,  and  no  cause  appears 
for  equitable  interference. 

The  decree  is  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Peter  Straubher  et  al.  Exrs. 

V. 

Jacob  Mohler. 

1.  WiTKESS — when  party  competent  in  his  own  behalf  in  suit  against  an 
executor.  A  claimant  who  is  prosecuting  a  claim  against  the  estate  of  a  de- 
ceased person  is  a  competent  witness  in  his  own  behalf,  in  relation  to  what 
was  done  and  said  at  a  settlement  between  him  and  the  executor  of  the  estate, 
about  which  a  witness  produced  by  the  executor  has  testified. 

2.  Settlement — presumed  to  embrace  all  items  of  account  on  both  sides. 
A  strong  presumption  arises,  that  a  settlement  of  accounts  between  parties 
embraces  all  the  items  each  has  against  the  other  that  are  due,  and  this  pre- 
sumption is  so  strong,  that  it  devolves  upon  the  party  asserting  the  contrary 
to  prove  that  an  item  omitted  was  not  due,  or  that  it  was  omitted  by  consent 
of  parties,  or  by  accident  and  unintentionally  by  the  party  claiming  it. 

3.  Admissions — weight  to  be  given  to  evidence  of,  a  matter  for  the  consid- 
eration of  a  jury.  Whilst  it  may  be  true,  as  a  general  rule,  that  evidence 
of  the  admissions  of  parties  is  unsatisfactory,  it  is  not  necessarily  and  per  se 
of  that  character.    It  may  or  may  not  be  so,  according  to  the  circumstances 
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attending  it,  from  which  the  jury  are  to  determine  what  weight  it  is  entitled 
to,  without  any  interference  in  that  respect  on  the  part  of  the  court. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  J.  "W.  CocHEAN,  Judge,  presiding. 

Mr.  S.  S.  Page,  and  Messrs,  Ceattt  Bros.,  for  the  appel- 
lants. 

Messrs.  Puens  &  Baenes,  for  the  appellee. 

Mr.  Justice  "Walkee  delivered  the  opinion  of  the  Court: 

Appellee  presented  a  claim  in  the  probate  court  of  "Woodford 
county,  against  the  estate  of  Joseph  Belsley,  deceased.  A  trial 
was  had  in  that  court,  and  the  cause  was  removed,  by  appeal, 
to  the  circuit  court  of  that  county,  but  the  judge  having  been 
counsel  in  the  case,  the  venue  was  changed  to  the  circuit  court 
of  Peoria  county.  In  the  county  court,  the  jui-y  found  for  the 
defendants  a  verdict  for  73  cents,  but  on  a  trial  in  the  circuit 
court,  the  jury  found  for  the  plaintiff  $1100  over  and  above  a 
note  introduced  as  a  set-off  by  the  executors  of  the  estate,  on 
which  a  judgment  was  rendered,  allowing  the  claim  against  the 
estate  for  the  sum  found  by  the  jury,  and  the  executors  appeal. 

Yarious  errors  have  been  assigned  on  the  record,  and  we 
shall  consider  such  as  we  regard  as  having  force  or  plausibility. 

It  is  first  urged,  that  the  court  below  erred  in  permitting 
appellee  to  testify  in  his  behalf,  the  person  being  dead  for 
whom  he  transacted  the  business  and  from  whose  estate  he  was 
seeking  to  recover  for  services  rendered.  It  appears  that  he 
was  called  to  rebut  the  evidence  of  Dent  as  to  a  settlement, 
which  occurred  between  him  and  the  executors  of  the  estate 
after  Belsley's  death.  This  evidence  clearly  falls  within  the 
first  exception  to  the  second  section  of  the  statute  entitled 
"  Evidence  and  Depositions."  Appellee  was  called  to  prove 
what  was  done  and  said  at  the  settlement  between  him  and 
the  executors,  and  this  is  clearly  and  expressly  sanctioned  by 
this  clause  of  the  statute.  His  evidence  only  related  to  what 
Dent  had  testified  was  done  or  said  at  that  settlement,  and. 
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according  to  liis  testimony,  what  is  objected  to  was  called  out 
bj  Dent,  when  he  inquired  why  appellee  had  not  sooner  pre- 
sented his  claim.  Appellee  only  testified  to  what  he  said  in 
reply.  It  is  a  general  rule  relating  to  conversations,  that  when 
one  party  introduces  a  part,  the  other  may  call  for  and  have 
the  entire  conversation,  so  far  as  it  relates  to  the  subject  matter 
in  dispute.  We  fail  to  perceive  any  error  in  admitting  this 
evidence. 

It  appears  that  Bangs,  for  appellee,  testified  that  he  was  a 
good,  active,  prompt  business  man,  and  the  court  refused  to 
permit  appellants  to  cross-examine  him  on  that  question.  It 
would  seem  that  this  evidence  was  material,  as  tending  to  en- 
hance the  value  of  appellee's  services,  rendered  for  deceased, 
and  in  that  view  appellants  should  have  been  allowed  to  cross- 
examine  on  that  question.  Where  the  evidence  is  slight,  or 
nearly  balanced,  such  errors  may  have  an  important  bearing 
on  the  finding  of  the  jury.  The  parties  should  have  all  of  their 
rights  strictly  guarded  in  the  admission  of  evidence  and  the 
instructions  given  by  the  court. 

Exceptions  are  taken  to  appellee's  fifth  instruction.  It  is 
this: 

"  No  adjustment  of  accounts  between  Belsley  or  Mohler,  or 
between  the  executors  and  Mohler,  could  bar  this  claim  for 
services,  if  it  in  fact  existed,  and  if  it  was  not  in  fact  brought 
forwaid  and  settled." 

Wliilst  this  may  assert  a  legal  proposition  in  the  abstract, 
still,  under  the  facts  in  the  case,  it  may  have  misled  the  jury. 
As  a  general  rule,  a  strong  presumption  arises  that  a  settle- 
ment of  accounts  between  parties  embraces  all  the  items  each 
has  against  the  other  that  are  due,  and  this  presumption  is  so 
strong  that  it  devolves  upon  the  party  asserting  the  contrary 
to  prove  that  the  item  was  not  due,  or  that  it  was  by  consent 
of  the  parties  omitted  fi*om  the  settlement,  or  that  it  was  omit- 
ted by  accident  or  unintentionally  by  the  party  claiming  it. 
Here,  there  was  evidence  tending  to  show,  that  whilst  all  other 
items  embraced  in  a  number  of  settlements  were  properly 
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charged  and  entered  on  appellee's  books,  charges  for  the  ser- 
vices claimed  were  not  so  entered.  And  when  it  is  considered 
that,  according  to  the  evidence,  appellee  had  been  rendering 
services  for  a  long  period  of  time,  and  that  if  he  intended  to 
charge  for  the  same  they  were  barred  for  more  than  half  the 
period,  it  certainly  was  a  fair  presumption  that  no  charge  was 
intended,  or  the  claim  would  have  been  made  at  some  one  or 
all  of  these  settlements;  and  whilst  such  settlements  would  not 
be  an  absolute  bar,  still  would  raise  so  strong  a  presumption 
against  the  validity  of  the  claim  that  it  should  have  been  ex- 
plained or  overcome  by  satisfactory  evidence.  See  Bull  v. 
Harris^  31  111.  487.  The  instruction  should,  to  have  been 
proper  under  the  evidence,  have  been  qualified  so  as  to  have 
informed  the  jury  that  tliese  settlements  raised  a  presumption 
that  the  claim  was  invalid,  unless  it  was  expressly  reserved  or 
had  been  unintentionally  and  by  mistake  omitted. 

With  slight  modification  to  conform  to  what  we  have  just 
said  in  reference  to  appellee's  fifth  instruction,  appellants'  fifth 
refused  instruction  should  have  been  given;  but  the  second 
and  third  of  his  refused  instructions  were  not  proper,  as  they 
asked  the  court  to  invade  the  province  of  the  jury,  and  tell 
them  the  weight  that  should  be  given  to  the  evidence  of  wit- 
nesses. Whilst  it  may  be  true,  as  a  general  rule,  that  evidence 
of  admissions  by  parties  is  unsatisfactory,  it  is  not  necessarily 
and  jper  se  of  that  character.  It  may  be,  and  frequently  is,  of 
the  most  satisfactory  of  all  verbal  testimony.  When  an  ad- 
mission is  made  undei'standingly  and  deliberately,  and  is  testi- 
fied to  by  an  intelligent,  truthful  witness,  of  good  memory,  all 
know  that  such  evidence  is  highly  satisfactory  and  free  from 
suspicion;  but  when  casually  made,  and  to  an  inattentive  per- 
son, of  bad  memory,  or  such  a  want  of  apprehension  as  to  make 
it  doubtful  whether  he  fully  understood  or  heard  what  was 
said,  or  his  manner  shows  that  he  is  strongly  biased  in  favor 
of  the  party  calling  for  the  admission,  then,  of  course,  such 
evidence  is  weak,  and  should  be  closely  scrutinized — but  tliese 
circumstances  are  for  the  consideration  of  the  jury.  To  have 
been  proper,  these  instructions  should  have  been  modified. 
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It  is  urged  that  the  evidence  fails  to  sustain  the  verdict. 
"We  think  tliis  error  is  well  assigned.  If  appellee  was  entitled 
to  recover  any  sum  whatever,  the  finding  is,  manifestly,  greatly 
too  large ;  but  as  the  case  will  have  to  be  passed  upon  by  an- 
other jury,  we  shall  refrain  from  considering  the  evidence  in 
detail. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Charles  Peterson"  et  al, 

V. 

John  W.  C.  Nehf. 

Former  adjudication — conclusive  of  rights  of  parties  as  to  matters  in- 
volved therein.  On  the  hearing  of  a  bill  filed  by  a  creditor  against  the  wife 
of  his  debtor,  to  set  aside  a  deed  from  the  husband  and  wife  to  a  third  party, 
and  a  deed  from  such  third  party  to  the  wife,  it  appeared  that  the  complain- 
ant in  such  suit  had,  after  the  execution  of  the  deeds  so  sought  to  be  set  aside, 
purchased  the  property  in  said  deeds  described,  from  the  husband,  and  taken 
a  deed  from  him  to  one  who  held  it  in  trust  for  complainant ;  that  the  wife 
refused  to  join  in  such  deed,  and  afterwards  filed  a  bill  to  set  the  same  aside 
as  a  cloud  upon  her  title,  derived  through  the  deed  from  the  grantor  of  her 
husband  and  herself;  that  on  the  hearing  of  said  bill,  the  trustee  of  com- 
plainant defended  as  his  trustee.  The  complainant  was  himself  present, 
both  in  person  and  by  attorney,  and  the  court  rendered  a  decree  in  accord- 
ance with  the  prayer  of  her  bill:  Held,  that  this  adjudication  was  conclu- 
sive, as  between  the  complainant  and  defendant,  as  to  the  validity  of  the  title 
of  defendant,  and  that  the  question  could  not  be  again  litigated  by  complain, 
ant  on  a  bill  to  set  aside  the  deed  to  defendant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Mr.  Thomas  Shirley,  for  the  appellants. 
Mr.  Hugh  Cunning,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  tlie  opinion  of  tlie  Court: 

This  was  a  creditor's  bill,  filed  by  JSTehf,  to  cancel  deeds  of  a 
certain  lot  of  land,  executed  by  Charles  Peterson  to  William 
E-.  Weibolt,  and  by  Weibolt  to  Catharine  Peterson,  wife  of 
Charles  Peterson,  as  in  fraud  of  creditors,  and  without  consid- 
eration, and  to  subject  the  property  to  the  payment  of  com- 
plainant's judgment  against  Charles  Peterson. 

The  court  below  decreed  in  favor  of  the  complainant,  and 
the  defendants  appealed. 

It  appears,  that  in  1868  Charles  Peterson  purchased  the 
premises  in  controversy — lot  25,  in  block  2,  in  Henry  Waller's 
subdivision  of  the  north-west  quarter  of  the  north-east  quarter 
of  section  20,  etc. — and  borrowed  from  j^ehf  $800  to  pay 
toward  the  purchase  money,  and  the  latter  erected  a  house  for 
Peterson  on  the  lot,  and  took  his  notes  therefor.  JSTehf  after- 
ward bought,  at  Peterson's  request,  his  partner's  half  of  a  gro- 
cery, for  $1600,  and  became  partner  of  Peterson  in  the  store. 
In  1872,  Peterson  agreed  to  sell  said  lot  tolS'ehf  for  thelatter's 
one-half  interest  in  the  store,  $1000  cash,  and  payment  of  the 
notes  held  by  Nehf  against  Peterson. 

Peterson  got  the  store,  and  made  Nelif  a  deed  for  the  lot, 
executing  the  deed,  at  the  request  of  Nehf,  to  Philip  Lehman, 
a  brother-in-law.  Mrs.  Peterson  refused  to  join  in  the  deed, 
and,  subsequently,  filed  a  bill  to  cancel  this  deed,  she  claiming 
the  property  by  deed  from  her  husband  to  Weibolt  and  from 
Weibolt  to  her,  in  1871,  prior  to  Lehman's  deed  from  Peterson, 
and  she  succeeded  in  her  bill.  Nehf  then  obtained  judgment 
against  Peterson  on  the  notes  against  him,  and  on  the  9th  of 
February,  1874,  filed  the  present  bill. 

It  would  seem  to  be  sufiicient  for  the  disposal  of  this  case, 
that  there  has  been,  as  we  regard,  a  previous  adjudication  of 
this  subject  matter  of  controversy. 

Catharine  Peterson,  on  March  29, 1872,  filed  her  bill  of  com- 
plaint in  the  circuit  court  of  Cook  county,  against  Philip  Leh- 
man, setting  forth  that  she  was  tlie  owner  in  fee  of  this  lot,  and 
acquired  title  by  deed  from  Weibolt,  August  14,  1871;    that 
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in  December,  1871,  Nehf,  through  his  brother-in-law,  Lehman, 
attempted  to  purchase  the  property  of  her,  and  succeeded, 
against  her  will  and  consent,  in  getting  her  husband  to  sign 
the  deed,  and  with  his  signature  alone  to  it  they  put  the  deed 
on  record;  that  it  was  a  cloud  upon  her  title,  and  its  removal 
was  asked  for. 

It  was  set  up  in  defense  by  Lehman,  that  the  conveyance  of 
the  lot  from  Peterson  and  wife  to  Weibolt,  and  from  Weibolt 
to  Catharine  Peterson,  was  fraudulent  as  to  the  creditor  ISTehf, 
in  whose  behalf  Lehman  made  defense,  on  the  ground  that  he 
had  assumed  to  pay  IST ehf  what  Peterson  owed  him,  and  thus 
stood  in  the  place  of  Nehf.  Lehman,  too,  afterward,  filed  his 
bill  of  complaint  against  Peterson  and  wife,  "Weibolt,  and  Nehf, 
seeking  to  get  from  Catharine  Peterson  the  same  land,  setting 
up  fraud  in  the  conveyance  thereof  to  Weibolt,  and  from  him 
to  Catharine  Peterson. 

Issues  were  made  on  the  facts  respectively  set  up,  and  both 
causes  heard  together,  and  upon  final  hearing  the  court  decreed 
in  iavor  of  the  complainant  in  the  first  named  bill,  finding  the 
property  to  be  the  sole  and  separate  estate  of  Catharine  Peter- 
son, and  ordering  the  cancellation  of  the  deed  procured  by 
Nehf,  in  the  name  of  Lehman,  from  Peterson,  and  ordering  a 
reconveyance  of  the  premises  to  Catharine  Peterson,  and  a 
decree  was  rendered  dismissing  the  last  named  bill  of  Lehman. 
Lehman  was  but  a  trustee  of  ISTehf,  The  attorney  for  Lehman, 
in  the  former  suits,  testified  that  he  appeared  for  Lehman  in 
those  suits,  and  that  he  was  also  acting  for  JSTehf.  Nehf  was 
present  at  the  hearing,  and  was  a  witness.  We  think  that  in 
the  former  suits,  under  the  evidence,  Lehman  should  be  re- 
garded as  representing  Nehf,  and  that  the  decrees  therein 
should  be  held  to  be  equally  binding  upon  JN^ehf  as  upon  Leh- 
man. 

This  appears  to  be  but  a  re-opening  of  the  same  question 
which  has  been  once  decided,  namely:  whether  or  not  this  was 
a  fraudulent  conveyance  to  Mrs,  Peterson,  as  against  creditors. 
The  former  decision,  in  favor  of  its  validity,  we  think,  should 
be  held  as  conclusive  between  these  parties. 
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An  error  of  description  in  the  quarter-quarter  section  of  the 
subdivision  of  Waller,  which  has  been  adverted  to  as  occurring 
in  some  of  the  deeds — describing  it  as  of  north-west  quarter  of 
the  north-west  quarter,  instead  as  of  north-west  quarter  of  the 
north-east  quarter — we  regard  as  of  no  moment.  It  was  but 
an  immaterial  circumstance  of  description.  The  lot  would 
have  been  sufficiently  identified  by  describing  it  as  situate  in 
Henry  Waller's  subdivision  simply.  It  was  the  same  identical 
property  which  was  conveyed,  and  which  was  in  controversy 
throughout. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


The  Hartford  Life  and  Annuity   Insurance  Co. 

V. 

Hartwell  Gray  et  al. 

1.  Subscribing  witness — when  execution  of  instrument. may  be  proved  bp 
other  evidence.  It  is  not  necessary  to  produce  the  subscribing  witness  to 
testify  to  the  execution  of  an  instrument  when  he  is  beyond  the  reach  of  the 
process  of  the  court,  or,  upon  diligent  inquiry,  can  not  be  found.  In  such, 
case  the  execution  may  be  proved  bj^  other  evidence. 

2.  Insurance — application  for  policy  presumed  to  be  made  by  the  party 
signing  it.  It  may  be  shown,  in  actions  upon  insurance  policies,  that  the 
applicant  for  the  policy  did  not,  in  fact,  inake  the  representations  as  shown 
by  the  application,  and  that  the  application  was  filled  out  by  the  agent  of 
the  company,  who  inserted  the  statements  claimed  to  be  false,  of  his  own 
accord,  but  the  court  will  not,  in  the  absence  of  proof,  presume  the  applica. 
tion  was  thus  made  out,  but,  on  the  contrarj'-,  that  the  party  signing  it  knew 
and  indorsed  its  contents. 

3.  "Written  instrument — burden  of  proof  is  on  party  denying  that  he 
knew  the  contents,  when  he  signed  it.  "When  the  genuineness  of  a  signature 
to  an  instrument  is  established,  it  aftbrds  prima  facie  evidence  that  the  con- 
tents of  the  instrument  were  known  to  the  subscriber,  and  that  it  is  his 
act,  and  hence  the  burden  of  proof  is  upon  those  who  assert  the  contrary,  to 
overcome  this  prima  facie  evidence. 
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4.  Witnesses — icJien  testimony  of,  may  he  disbelieved  by  the  jury.  The 
jury  are  at  liberty  to  disbelieve  the  evidence  of  a  witness  who  has  been 
impeached  in  any  of  the  modes  recognized  by  law  for  impeaching  witnesses, 
which  may  include  not  only  direct  contradictions  and  evidence  of  bad 
character,  but  also  the  inherent  improbabilities  of  his  statements,  and  his 
manner  and  appearance  while  testifying ;  but  they  can  not  go  beyond  this, 
and  determine  for  themselves  that  other  circumstances,  not  within  legal  con- 
templation, tending  to  impeach  the  witness,  show  that  his  evidence  is  im 
peached,  and  therefore  entirely  disregard  it. 

5.  Same — liow  weight  of  testimony  to  be  determined  by  the  jury.  The 
effect  of  testimony  may  depend  in  some  degree  on  circumstances  other  than 
those  which  are  regarded  as  directly  tending  to  impeacli  a  witness — such  as 
his  opportunity  for  knowing  that  to  which  he  testifies,  the  strength  or  weak- 
ness of  his  memory,  his  interest  in  the  question,  and  even  his  temperament — 
but  here  also  the  jury  are  limited,  and  can  only  consider  those  circum- 
stances which  in  human  experience  are  known  to  affect  perception,  mem- 
ory and  judgment. 

6.  Same — testimony  of  can  not  be  wilfully  disregarded  unless  impeached. 
A  jury  can  not  wilfully  disregard  the  testimony  of  an  unimpeached  witness ; 
whilst  they  may  judge  of  the  credibility  of  a  witness,  they  must  exercise 
judgment,  and  not  merely  their  will,  in  doing  so. 

Appeal  from  the  Circuit  Court  of  Cook  couiity;  the  Hon. 
John  G.  Eogers,  Judge,  presiding. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellant. 

Messrs.  Bonnet,  Fay  &  Gkiggs,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  question  first  to  be  considered  is,  was  secondary  evidence 
of  the  application  for  the  policy  properly  received  ?  for,  if  it 
was  not,  the  ground  of  defense  entirely  fails. 

It  was  witnessed  by  "  Capt.  B.  Wheeler,"  and  it  is  insisted 
by  appellees  that  its  execution  must  be  proved  by  him. 

It  has  been  held  by  this  court  that  it  is  not  necessary  to  pro- 
duce the  subscribing  witness  to  testify  to  the  execution  of  the 
instrument,  when  he  is  beyond  tlie  reach  of  the  process  of  the 
court.  Wileij  et  al.  v.  Bean  et  al.  1  Gilra.  302;  Newsom  v. 
Luster,  13  III  175;  Miller  v.  Metzger,  16  id.  390.  And  tlie 
same  rule  obtains  if  the  witness  can  not  be  found,  on  diligent 
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inquiry.  ClarJc  v.  Sanderson,  3  Binnej,  192;  Jackson  ear 
dem.  V.  Gager,  5  Cowen,  383;  Jackson  ex  dem.  v.  Cody,  9 
Cowen,  140;  Ingram  v.  Hall,  1  Hayw'd,  207;  Jackson  exo 
dem.  V,  Boot,  18  Johns.  60 ;  Whittemore  v.  Brooks,  1  Green- 
leaf,  59;  Baker  v.  Blount,  2  Hayw'd,  404;  Lansing  v.  Cham- 
lerlain,  8  Wend.  620;  ^^6*^^(3  z5o  Jowes  v.  Cooprider,  1  Blackfd. 
49;  Sjpring  v.  T^e  >6''o'?^^A  Car.  /?is.  C'o.  8  Wbeaton,  269. 

Tlie  evidence  shows  that  the  witness  left  Belvidere,  the  place 
where  the  instrument  was  subscribed,  and  was  last  heard  of 
in  Wisconsin.  An  agent  of  the  company,  at  Belvidere,  testi- 
fies to  this,  and  also  that  he  has  made  inquiries  as  to  his  where- 
abouts, and  endeavored  to  find  him,  but  lias  been  unable  to  do 
so.  We  think  this  was  sufiicient  to  authorize  the  introduction 
of  other  evidence  of  the  execution  of  the  instrument. 

We  are  also  of  opinion  that  the  evidence  of  the  genuineness 
of  the  signature  of  Morey  to  the  application  was  sufiicient  for 
the  purposes  of  the  case,  standing,  as  it  does,  uncontradicted. 

The  next  question  is,  was  it  incumbent  on  the  company  to 
prove  that  Morey  filled  up  the  blank  application,  or  that  he 
was  acquainted  with  the  contents  of  the  application  when  he 
signed  it;  or  is  it  incumbent  on  the  plaintiff's  to  show  that  he 
was  ignorant  of  the  contents  of  the  application  when  he  signed 
it,  in  order  that  they  shall  be  relieved  from  its  representations? 

It  has  been  several  times  laid  down,  in  previous  decisions,  as 
the  rule  recognized  by  this  court  in  such  cases,  that  it  may  be 
shown  the  applicant  for  the  policy  in  fact  did  not  make  the 
representations  as  shown  by  the  application;  but  that  the 
application  was  filled  out  by  the  agent  of  the  company,  he  in- 
serting the  statements  claimed  to  be  false,  of  his  own  accord. 
It  has,  however,  never  been  ruled  that  the  court  will,  in  the 
absence  of  all  evidence,  presume  the  application  was  thus  made 
out,  and  we  have  been  referred  to  no  decision  elsewhere  an- 
nouncing such  doctrine.  Numerous  cases  are  referred  to  by 
the  counsel  for  appellees,  holding  that  insurance  companies, 
establishing  local  agencies,  must  be  held  responsible  to  the 
parties  with  whom  they  transact  business,  for  the  acts  and 
declarations  of  the  agents,  within  the  scope  of  their  apparent 
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employment,  as  if  thej  proceeded  from  the  principal ;  and  that 
policies  will  not  be  avoided  for  errors  by  the  agents,  acting 
within  the  apparent  general  scope  of  their  powers,  on  the  arti- 
ficial and  unwarranted  assumption  that  they  ai'e  agents  of  the 
applicants  for  policies.  But,  so  far  as  our  observation  has 
gone,  in  all  the  cases,  the  onus  was  on  the  party  denying  that 
the  application  was  the  act  of  the  person  by  whom  it  was 
signed,  to  prove  the  circumstances  which  justified  the  denial. 

"We  are  of  opinion,  when  the  genuineness  of  a  signature  to 
an  instrument  is  established,  it  aftbrds  prima  facie  evidence 
that  the  contents  of  the  instrument  were  known  to  the  subscri- 
ber, and  that  it  is  his  act,  and  hence  that  the  burden  is  upon 
those  who  assert  the  contrary,  to  make  such  proof  as  shall 
overcome  the  prima  facie  evidence. 

There  was  no  evidence  introduced,  on  the  trial  below,  tend- 
ing to  prove  Morey  was  ignorant  of  the  contents  of  the  appli- 
cation; that  it  was  filled  up  contrary  to  his  direction,  or  with- 
out his  knowledge;  or  that  any  representations  were  made  to 
him  by  the  agent  of  the  company. 

The  court,  at  the  instance  of  the  plaintiffs,  instructed  the 
jury  "  that  they  are  the  judges  of  the  credibility  of  witnesses, 
and  of  the  weight  of  evidence.  They  may  believe  and  accept, 
or  disbelieve  any  testimony  which,  under  all  the  circumstances 
of  the  case,  is  not  credible  and  entitled  to  weight  in  decidino- 
the  issue  in  this  case."  This  is  entirely  too  comprehensive  in 
its  terms.  The  jury  are  at  liberty  to  disbelieve  the  evidence 
of  a  witness  who  has  been  impeached  in  any  of  the  modes 
recognized  by  the  law  for  impeaching  witnesses,  which  may 
include  not  only  direct  contradictions  and  evidence  of  bad 
character,  but  also  the  inherent  improbabilities  of  his  state- 
ments, and  his  manner  and  appearance  while  testifjang;  but  they 
can  not  be  allowed  to  go  beyond  this,  and  determine  for  them- 
selves that  other  circumstances,  not  within  legal  contempla- 
tion, tending  to  impeach  the  witness,  show  that  his  evidence  is 
impeached,  and  therefore  entirely  disregard  it.  The  effect  to 
be  given  to  evidence,  it  is  true,  may  depend,  in  some  degree, 
on  circumstances  other  than  those  which  are  regarded  as  di- 
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rectly  tending  to  impeach  a  witness,  such  as  his  opportunity  for 
knowing  that  to  which  he  testifies,  the  strength  or  weakness  of 
his  memory,  his  interest  in  the  question,  and  even  his  temper- 
ament— but  here,  also,  the  jury  are  limited,  and  can  only  con- 
sider tliose  circumstances  which,  in  human  experience,  are 
known  to  affect  perception,  memory  and  judgment.  The  form 
of  the  instruction  is  calculated  to  mislead.  What  circum- 
stances in  the  case  tend  to  discredit  any  particular  part  of 
the  evidence,  or  what  is  necessary  for  that  pui-pose,  is  not 
indicated.  The  jury  might  well  understand,  fi-om  the  instruc- 
tion, that  it  was  left  to  them  to  determine,  without  restriction, 
whom  to  believe  or  to  disbelieve. 

In  Robertson  v.  Dodge,  28  111.  161,  it  was  held,  a  jury  can 
not  wilfully  disregard  the  testimony  of  an  unimpeached  wit- 
ness; that  while  they  may  judge  of  the  credibility  of  a  wit- 
ness, they  must  exercise  judgment,  and  not  will,  merely,  in 
doing  so. 

In  Evans  v.  George.,  post.,  51,  this  precise  form  of  instruc- 
tion was  condemned. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


William  Stack 

■y. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law  —  of  a  single  sentence  on  convictions  under  several 
counts.  Where  a  defendant  is  found  guilty,  under  several  different  counts 
of  an  indictment,  for  selling  liquor  without  a  license,  it  is  error  to  sentence 
generally  to  a  single  term  of  imprisonment.  He  should  be  sentenced  for  a 
specified  term  under  each  count,  the  time  under  the  second  to  commence 
when  the  first  ends,  and  so  on  to  the  last. 

2.  Bill  op  exceptions — should  contain  excluded  evidence.  If  a  party 
■wishes  to  rely  upon  the  exclusion  of  evidence  by  the  court  below  as  ground 
for  reversing  the  judgment,  he  should  preserve  such  excluded  evidence  in 
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the  bill  of  exceptions,  and  if  he  fails  to  do  so,  the  Supreme  Court  can  not 
pass  upon  the  question. 

3.  Same — lohen  it  does  not  purport  to  contain  all  the  evidence,  otTier  evi- 
dence presumed  to  have  been  introduced.  Where  the  bill  of  exceptions  fails 
to  show  that  it  contains  all  the  evidence  introduced  on  the  trial  '*  will  be 
presumed  that  other  evidence  was  introduced  sufficient  to  authorize  the  ver- 
dict of  the  jury. 

"Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  N.  J.  Pillsburt,  Judge,  presiding. 

Messrs.  JussEN  &  Anderson,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  ao;ainst  the  defendant  for  sellinsr 
intoxicating  liquors  without  having  a  legal  license  to  keep  a 
dram  shop,  under  section  2,  chapter  43,  Revised  Statutes  of 
18T4,  page  438. 

The  indictment  contained  thirteen  counts.  On  the  trial  of 
the  cause  the  jury  rendered  a  verdict  of  guilty  in  manner  and 
form,  as  charged  in  the  indictment  in  the  first,  second,  third 
fourth,  fifth  and  eighth  counts. 

The  court,  upon  the  verdict  of  the  jury,  rendered  a  judgment 
against  the  defendant  for  a  fine  of  $100,  and  sentenced  him  to 
imprisonment  in  the  county  jail  for  thirty  days. 

Several  errors  have  been  assigned  upon  the  record,  but  the 
defendant,  in  the  argument  of  the  cause,  relies  upon  two  grounds 
to  reverse  the  judgment  of  the  circuit  court: 

First — That  the  verdict  was  not  authorized  by  the  evidence 

Second — That  the  judgment  of  imprisonment  for  tliii-ty  days 
in  gross  was  error,  as  there  should  have  been  a  specified  num- 
ber of  days  of  imprisonment  on  each  count  upon  which  the 
defendant  was  convicted. 

So  far  as  the  first  point  is  concerned,  upon  an  examination 

of  the  bill  of  exceptions  contained  in  the  record,  it  does  not 

purport  to  contain  all  of  the  evidence  introduced  on  the  trial 

of  the  cause.     This  court  has  held,  in  a  number  of  cases,  that 

3— 80th  III. 
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"vrhere  the  bill  of  exceptions  fails  to  show  that  it  contains  all 
the  evidence  introduced  on  the  trial,  it  will  be  presumed  that 
other  evidence  was  introduced  sufficient  to  authorize  the  ver- 
dict. "We  will,  therefore,  presume  that  the  evidence  heard  up- 
on the  trial  fully  justified  the  verdict  of  the  jury. 

The  second  question  has  been  settled  by  the  former  decisions 
of  this  court.  In  Mullinix  v.  The  People,  76  111.  211,  which 
was  an  indictment  for  selling  intoxicating  liquor  to  a  person  in 
the  habit  of  getting  intoxicated,  the  defendant  was  convicted  on 
two  counts  of  the  indictment,  and  the  court  rendered  a  sentence 
that  he  be  imprisoned  twenty  days,  generally.  It  was  said: 
"It  is  error  to  sentence  a  person  on  such  a  conviction  to  a 
single  term,  but  it  should  be  for  a  specified  term  under  each 
count,  the  time  under  the  second  to  commence  when  the  first 
ends,  and  so  on  to  the  last. 

1^0  distinction  is  perceived  between  the  case  cited  and  the 
one  under  consideration,  and  the  decision  must  be  regarded  as 
conclusive  of  the  question  raised.  See,  also,  Martin  v.  The 
Peojple,  76  111.  499,  and  The  People  ex  rel.  Menyx  v.  Whitson, 
74  111. ,  where  the  same  point  was  decided. 

The  defendant  also  claims,  that  the  court  erred  in  excluding 
from  the  jury  a  book,  containing  the  constitution  and  by-lawa 
and  proceedings  of  a  certain  society,  for  which  the  defendant 
claimed  to  be  acting.  The  offered  evidence  was  excluded  by 
the  court  on  the  ground  that  it  was  not  material  to  the  ques- 
tion involved.  As  the  bill  of  exceptions  does  not,  however, 
contain  the  offered  proof,  we  have  no  means  of  ascertaining 
whether  it  was  material  or  not,  and  can  not  pass  upon  the 
question.  Had  the  defendant  desired  to  present  the  point,  as 
was  held  in  Shoudy  v.  School  Directors,  32  111.  290,  he  should 
have  incorporated  the  offered  evidence  in  the  bill  of  exceptions; 
but  as  he  has  failed  to  do  this,  we  can  not  determine  whether 
the  court  erred  or  not  in  the  exclusion  of  the  testimony. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded 

Judgment  reversed. 
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Guardian  MuTtJAL  Life  Ins,  Co.  of  New  York 

V. 

Patrick  Hogan. 

1.  Pleading — averments  in  a  declaration  on  a  life  insurance  policy.  In 
a  suit  on  a  policy  of  life  insurance,  procured  by  tlie  insured  for  the  ben- 
efit of  another,  it  is  not  necessary  that  the  declaration  should  aver  that 
the  beneficiary  had  any  interest  in  the  life  of  the  insured,  but  a  diflerent 
rule  prevails  where  one  procures  an  insurance  on  the  life  of  another.  In 
such  a  case,  the  plaintiff  must  aver,  in  his  declaration,  that  he  had  an 
insurable  interest  in  the  life  insured. 

2.  Where  a  party  made  application,  in  the  name  of  his  father,  for  a 
policy  of  insurance  on  the  life  of  the  father,  for  his  (the  son's)  benefit,  and 
the  agents  of  the  companj^  being  aware  of  all  the  facts,  and  that  the 
father  knew  nothing  of  the  transaction,  and  paid  nothing  on  the  policy, 
still  caused  the  policy  to  be  issued  to  the  father  as  if  procured  by  him 
for  the  benefit  of  the  son,  it  was  held,  that,  as  a  mere  question  of  pleading, 
the  company  could  not  be  heard  to  make  objection  that  the  transaction 
was  different,  in  fact,  from  what  it  purported  to  be  b}'  the  policj%  and  that, 
in  declaring  on  it,  the  plaintiff  was  not  to  aver  in  his  declaration  that  he 
had  an  insurable  interest  in  his  father's  life, 

3.  Where  a  policy  of  insurance  contains  a  recital  that  it  was  issued  in 
consix3eration  of  the  application  of  a  previous  policj-  which  is  made  part 
of  the  new  policy,  it  is  not  necessary,  in  declaring  on  the  policy  sued  on, 
to  refer  to  such  application;  a  cause  of  action  is  shown  by  declaring  upon 
the  policy  sued  on,  alone,  and  if  the  representations  in  the  former  appli- 
cation  furnish  any  matter  to  defeat  the  right  of  action,  it  should  be  set  up 
in  defense. 

4.  F^AXTD— false  representations  made  to  an  agent  of  a  company,  who 
knows  they  are  false,  but  adopts  them  as  true,  does  not  amount  to  a  fraud  on 
the  company.  Where  the  agents  of  a  life  insurance  company  solicited  a 
party  to  take  out  a  policy  of  insurance  on  his  life,  which  he  declined  to 
do,  but  suggested  taking  one  in  the  name  of  his  father,  on  the  life  of  the 
father,  for  his  benefit,  and  thereupon,  without  the  knowledge  of  the  father 
and  -with  full  knowledge  to  the  agents,  the  necessary  application  was 
made  out  in  the  name  of  the  father,  and  tlie  policy  issued  to  him  as  if 
upon  his  own  application,  it  was  held,  that  the  conduct  and  dcalinp;  of 
the  agents  throughout  the  whole  affair  showed  loo  much  privity  and 
knowledge  on  their  part,  in  respect  to  the  actual  facts,  to  expose  the  trans- 
action to  the  imputation  of  being  a  fraud  upon  the  company. 
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5.  EviDEKCE — of  amount  of  premium  paid  on  former  policy,  in  a  suit  on 
«  substituted  policy.  In  a  suit  brought  upon  a  policy  of  life  insurance, 
which  contained  a  clause  that,  if  the  death  of  the  assured  should  be  caused 
by  suicide,  the  company  should  onlj^be  liable  for  the  amount  of  premium 
paid  on  such  insurance,  and  the  defense  set  up  to  the  suit  was,  that  the 
assured  had  committed  suicide,  it  was  held,  that  it  was  competent  for  the 
plaintiff  to  prove  that  the  policy  sued  on  was,  in  fact,  a  substitute  for  a 
former  policy  and  the  amount  of  premium  paid  on  both  policies. 

6.  Same — presumption  as  to  manner  of  death  of  party  whose  life  is  in- 
sured. In  a  suit  on  a  policy  of  life  insurance,  where  there  is  the  occur- 
rence of  death,  and  no  evidence  as  to  the  cause,  the  presumption  is,  that 
it  was  from  natural  causes,  and  not  an  act  of  self-destruction,  and  so  it  is 
where  the  evidence  as  to  whether  it  was  by  suicide  or  not,  is  equally  bal- 
anced, but  no  such  presumption  arises  merely  from  the  fact  that,  under 
the  evidence,  there  may  be  a  doubt  as  to  whether  the  death  was  caused  by 
suicide. 

7.  Where  the  defense  in  a  suit  upon  a  policy  of  life  insurance  is,  that 
the  death  of  the  assured  was  produced  by  self-destruction,  the  question 
should  be  fairly  submitted  to  the  jurj'-,  and  be  decided  by  them  upon  a 
preponderance  of  the  evidence,  and  it  is  error  to  tell  them  that,  if  the  evi- 
dence  leaves  the  matter  in  doubt,  the  presumption  is,  that  the  death  was 
produced  by  natural  causes,  and  not  by  self-destruction. 

8.  Instruction — when  calculated  to  mislead  the  jury.  An  instruction 
as  to  what  the  presumption  of  law  is,  upon  a  question  of  disputed  fact, 
is  extremely  likely  to  mislead  a  jury,  and  should  not  be  given. 

9.  Life  insubance — wager  policy  void.  A  policy  of  insurance  issued 
to  one  who  has  no  insurable  interest  in  the  life  of  the  assured,  is  a  mere 
wager  policj',  and  void. 

10.  Same — moral  claim  not  an  insurable  interest.  A  moral  claim  does 
not  constitute  an  insurable  interest  in  the  life  of  another,  in  behalf  of  one 
as  a  creditor. 

11.  Same — mere  relation  of  father  and  son  does  not  constitute  an  insU' 
rable  interest  in  the  son  in  hisfatJier^s  life.  The  mere  relation  of  father 
and  son  does  not  constitute  an  insurable  interest  on  behalf  of  the  son  in 
the  life  of  the  father,  unless  the  son  has  a  well  founded  or  reasonable  ex- 
pectation of  some  pecuniary  advantage  to  be  derived  from  the  continu- 
ance  of  the  life  of  the  father. 

12.  Same — effect  of  insurance  in  excess  of  insurable  interest.  Even  if  a 
party  has  an  insurable  interest  in  the  life  of  another,  yet,  if  the  sum  in- 
sured is  largely  in  excess  of  such  insurable  interest,  it  tends  to  prove  that 
the  insurance  was  procured  for  mere  purposes  of  speculation,  and  if  such. 

'  is  the  fact,  there  can  be  no  recovery  on  the  policy. 
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13.  Insurable  interest— /(7<;^s  only  tending  to  prove  an  insurable  in^ 
terest  should  not  be  declared  by  the  court  to  constitute  such  interest.  A  son 
continued  to  reside  witli  bis  father  for  several  years  after  he  becomes  of 
age,  and  worked  for  bim,  for  which  he  receives  no  compensation,  and 
also  makes  valuable  improvements  upon  a  piece  of  laud,  upon  a  well 
grounded  expectation  that  his  father  will  give  him  the  land,  and  the  father 
disposed  of  the  land,  and  paid  bim  no  compensation  for  such  improve- 
ments :  Held,  that  these  facts  were  no  more  than  evidence  tending  to  show 
an  insurable  interest  in  the  son  in  bis  father's  life,  and  should  not  be  de- 
clared by  the  court,  in  instructions  to  the  jury,  to  constitute  an  insurable 
interest. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

On  December  31,  1868,  the  plaintiff  in  error,  a  corporation 
in  New  York,  granted  to  John  Hogan,  of  Rockford,  Illinois, 
a  policy  of  insurance,  No.  16,870,  on  his  life,  for  $10,000,  to 
be  paid  to  his  son,  Patrick  Hogan,  who  resided  some  17 
miles  from  Rockford,  in  Ogle  county,  on  the  death  of  the 
father,  subject  to  the  conditions  of  the  policy. 

The  circumstances  under  which  the  policy  was  issued  were, 
that  J.  C.  Mayberry  was  the  general  agent  of  the  company 
in  1868  and  1872,  residing  at  Hockford.  L.  E.  Herrick  was 
a  solicitor  of  insurance,  under  Mayberry,  and  went  out  in 
company  with  one  Parkison,  another  insurance  solicitor,  from 
Rockford  to  Ogle  county,  to  solicit  Patrick  Hogan  to  take 
insurance  on  his  own  life.  He  declined  to  take  any,  but 
originated  a  suggestion  for  a  policy  on  his  father's  life,  John 
Hogan,  an  old  man,  living  at  Rockford,  if  it  was  practicable. 
There  were  doubts  of  its  practicability,  but,  after  an  inter- 
view of  some  hours,  an  application  was  made  out  by  Herrick, 
to  be  delivered  to  Mayberry.  Herrick  knew  nothing  of  John 
Hogan,  except  from  Patrick's  statements,  neither  he  nor  May- 
berry ever  having  seen  John  Hogan  till  long  after  the  policy 
was  issued.  The  application  was  taken  away  by  Herrick, 
and  soon  after  delivered  by  him  to  Mayberry.  The  signature 
of  John  Hogan  appeared  to  the  application,  and,  as  may  be 
inferred  from  the  evidence,  was  in   the  handwriting  of  Her- 
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rick.  Mayberrv  forwarded  the  application  to  New  York,  to 
the  company,  and  received  therefrom  the  policy,  and  mailed 
it  to  Patrick  Hogan,  Mayberry  never  having  seen  or  had  any 
communication  with  Patrick  up  to  that  time.  He  never  col- 
lected any  premiums  from  John  Hogan,  or  had  any  communi- 
cation with  him.  At  a  subsequent  time,  Mayberry  requested 
Patrick  Hogan  to  change  the  policy  into  a  Tontine  policy, 
stating  to  him  that  the  company  were  changing  all  their  pol- 
icies to  Tontine  policies,  and  having  gone  to  his  house  to  see 
him  for  the  purpose.  There  was  an  arrangement  that  Pat- 
rick Hogan  would  call  and  see  about  it.  Some  days  or  weeks 
afterward,  he  came  into  Mayberry's  office,  and,  at  the  latter's 
request,  signed  the  following  letter,  the  signature,  "John 
Hogan,"  being  written  by  Patrick  Hogan,  viz; 

''ROCKFORD,  Ii.L.,  Oct.  28,  1872. 
J.  C.  Mayberry,  Esq.,  State  Agent,  Rochford : 

Dear  Sir — Please  obtain  for  me  a  Tontine  policy  for  ten 
thousand  dollars  in  the  Guardian  Mutual  Life  Insurance 
Company  of  New  York,  as  I  wish  to  surrender  policy  No. 
16,870,  and  accept  its  return  value  to  apply  on  the  premium 
on  the  new  policy,  reference  being  had  to  my  application  for 

policy  No.  16,870. 

Yours  truly,  John  Hogan." 

Thereupon,  Mayberry  himself  filled  out  and  forwarded  to 
New  York  what  is  called  a  "dummy  application,"  for  the 
new  policy,  Patrick  Hogan  doing  nothing  more  than  to  sign 
the  letter  as  above.  The  company  thereupon  issued  a  new 
policy  on  the  Tontine  plan,  called  a  "Tontine  saving  policy," 
No.  33,754,  dated  November  7,  1872.  This  policy,  like  the 
first,  purports  to  insure  the  life  of  John  Hogan  in  the  amount 
of  $10,000,  for  the  sole  use  of  his  son,  Patrick  Hogan,  and 
contains  the  recital  that  it  is  granted  "in  consideration  of  the 
representations  made  in  the  application  for  policy  No.  16,870, 
which  is  hereby  made  a  part  of  this  contract." 

John  Hogan  died  from  the  effects  of  taking  arsenic,  August 
26,  1873. 
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This  suit  was  thereafter  brought  by  Patrick  Hogan  against 
the  insurance  company,  upon  this  second  policy,  the  ''Tontine 
eaving  policy,"  wherein  he  recovered  in  the  court  below  a 
verdict  and  judgment  for  $10,500,  and  the  defendant  appealed 
to  this  court. 

Messrs.  Sleeper  &  Whiton,  for  the  plaintiflF  in  error. 

Mr.  William  Lathrop,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

It  is  first  insisted,  as  a  ground  for  reversing  the  judgment, 
that  the  averments  in  the  declaration  are  not  sufficient  to  sus- 
tain the  judgment,  upon  the  evidence.  The  declaration  was 
framed  precisely  as  if  John  Hogan  had,  as  the  policy  purported, 
in  fact  procured  the  insurance  himself  for  the  benefit  of  Pat- 
rick Hogan,  and  so  it  is  not  averred,  as  it  need  not  be  in  such 
case,  that  Patrick  Hogan  had  any  interest  in  the  life  of  John 
Hogan. 

But  a  different  rule  prevails  where  one  procures  insurance 
on  the  life  of  another.  In  such  case  the  plaintiff  must  aver, 
in  his  declaration  on  the  policy,  that  he  iiad  an  insurable  in- 
terest in  the  life  insured,  and  prove  the  same  affirmatively,  as 
a  part  of  his  case.  And  as  the  fact  here  is,  that  Patrick 
Hogan  procured  the  insurance  in  question  upon  the  life  of 
John  Hogan,  without  the  latter's  knowledge  or  consent,  and 
that  Patrick  Hogan  alone,  without  the  knowledge  of  John 
Hogan,  paid  whatever  premiums  were  advanced  upon  the 
policy,  it  is  insisted  the  declaration  is  not  sufficient  to  sustain 
the  judgment  upon  the  evidence,  for  want  of  the  averment 
that  Patrick  Hogan  had  an  insurable  interest  in  the  life  of 
John  Hogan. 

Although  it  may  be  otherwise  upon  the  proof  upon  any 
question  as  to  the  validity  of  the  policy,  as  respects  the  form 
of  the  declaration,  we  regard  the  company  as  concluded  from 
making  any  such  objection.      With    knowledge  of  the  facts, 
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the  agents  of  the  company  allowed,  and  were  instrumental  in 
causing,  the  transaction  of  the  insurance  to  assume  the  form 
which  it  did,  and  in  framing  the  declaration  upon  the  policy, 
the  plaintiff  was  justified  in  treating  it  according  to  its  pur- 
port, and,  upon  a  mere  question  of  pleading,  the  company 
should  not  be  heard  to  make  the  objection,  that  the  transac- 
tion was  different,  in  fact,  from  what  it  purported  to  be  by 
the  policy.  And  in  this  connection  may  be  answered  another 
point  made,  that  the  application  was  a  fraud  on  the  company, 
in  not  disclosing  that  it  was  really  Patrick  Hogan's  applica- 
tion, when  it  purported  to  come  from  John  Hogan.  The 
whole  conduct  and  dealing  of  the  agents  with  Patrick  Hogan, 
throughout  the  entire  affair,  in  all  its  different  stages,  show  too- 
much  of  privity  and  knowledge  on  the  part  of  the  agents  of 
the  company  in  respect  of  the  actual  facts,  to  expose  the 
transaction  to  this  imputation. 

It  is  further  objected,  on  this  subject  of  pleading,  that, 
inasmuch  as,  according  to  the  recital  of  the  policy  sued  on, 
it  was  issued  "in  consideration  of  the  representations  in  the 
application  for  policy  No.  16.870,  which  is  hereby  made  a 
part  of  this  contract,"  the  declaration  should  have  set  out  the 
whole  transaction,  beginning  with  the  original  insurance,  and 
have  counted  upon  both  policies.  A  good  cause  of  action 
was  shown  by  declaring  upon  the  policy  sued  on  alone,  and 
we  regard  it  as  unnecessary  to  have  noticed  in  the  declaration 
the  former  policy,  or  application.  If  the  representations  in 
the  former  application  furnished  any  matter  in  defeat  of  the 
right  of  action,  it  was  open  to  the  defendant  to  avail  of  it  in 
defense. 

It  is  said,  if  this  position  taken  is  not  correct,  then  the 
court  below  erred  in  permitting  the  original  policy  and  the 
pavments  made  under  it.  to  be  given  in  evidence  on  the  trial. 
But  this  was  done,  not  in  snpj)ort  of  the  action,  but  to  meet 
the  matter  of  defense  set  up,  of  suicide.  Had  such  defense 
been  established,  the  limit  of  recovery,  by  the  provisions  of 
the  policv,  would  have   been  the  amount  of  premiums  paid. 
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In  view  of  this  defense,  the  proof,  we  think,  was  properly 
made  of  the  whole  amount  of  the  pramiums  which  had  been 
paid  under  both  the  policies. 

The  policy  in  suit,  as  also  the  original  one,  contained  the 
provision  that,  '"should  the  death  of  the  assured  be  caused  by 
any  act  of  self-destruction  whatever,  sane  or  insane,  then  the 
said  company  shall  pay  to  the  assured  the  full  amount  of  the 
premiums  that  shall  have  been  paid  hereon,  but  no  further 
sum  whatever,  and  then,  and  in  that  case,  the  policy  shall 
cease  and  determine." 

It  clearly  appeared  that  John  Hogan  died  from  the  effects 
of  arsenic,  either  purposely  or  inadvertently  taken  by  him- 
self. It  was  a  main  ground  of  defense,  that  the  poison  was 
taken  designedly,  and  the  death  caused  by  suicide.  Evidenise 
Avas  adduced  tending  to  its  proof. 

The  court  below  gave  to  the  jury,  for  the  plaintiff,  this  in- 
struction : 

"And  the  court  further  instructs  the  jury  that,  in  case  of 
death,  and  the  evidence  leaves  the  matter  in  doubt  whether 
the  deceased  came  to  his  death  by  an  act  of  self-destruction 
or  by  accident,  the  law  presumes  the  death  to  have  occurred 
from  accident." 

The  giving  of  this  instruction  is  assigned  as  error.  This 
instruction  required  even  more  than  full  proof  of  the  fact  of 
suicide — the  amount  of  proof  required  in  a  criminal  case. 
To  constitute  full  proof  of  the  fact  in  dispute,  only  requires 
evidence  which  satisfies  the  minds  of  the  jury  of  the  truth  of 
the  fact  to  the  exclusion  of  every  reasonable  doubt.  This 
instruction,  in  effect,  tells  the  jury  that,  if  there  is,  under  the 
evidence,  any  doubt  of  the  fact  that  the  deceased  destroyed 
himself,  the  law  presumes  the  death  to  have  occurred  from 
accident. 

Under  the  instruction,  no  matter  how  strong  the  ])repon- 
derance  of  evidence  might  have  been  of  tlie  commission  of 
suicide,  yet,  if  the  jury  had  a  doubt  upon  the  subject,  it  is 
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not  seen  how  they  could  have  done  otherwise  than  to  find 
against  the  fact  of  suici^^e. 

Where  there  is  the  occurrence  of  death  merely,  and  no 
evidence  upon  the  subject,  the  presumption  is,  that  it  was 
from  natural  causes,  and  not  an  act  of  self-destruction.  The 
presumption  prevails  in  the  absence  of  proof,  or  in  case  where 
the  evidence  on  the  point  is  equally  balanced.  This  is  the 
extent. 

The  jury,  we  think,  were  not,  under  this  instruction,  left 
at  liberty,  as  they  should  have  been,  to  determine,  from  all 
the  evidence,  whether  there  was  here  an  act  of  self-destruc- 
tion or  not.  The  defendant  was  entitled  to  have  the  issue  it 
made  on  this  question  fairly  submitted  and  decided,  upon  a 
preponderance  of  the  evidence  adduced.  An  instruction  to 
a  jury  what  the  "presumption  of  law"  was,  upon  a  question 
of  disputed  fact,  was  commented  upon  in  Garrettson  v.  Pegg, 
64  111.  Ill,  and  condemned,  as  being  extremely  likely  to  mis- 
lead the  jury. 

The  instruction  was  erroneous. 

Objection  is  also  taken  to  this  instruction,  which  was  given 
for  the  plaintiff: 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
Patrick  Hogan,  was  the  son  of  John  Hogan,  and  that  the 
relations  between  the  father  and  son  were  amicable  and  affec- 
tionate, and  that  John  Hogan  was  a  prosperous  and  well-to-do 
man;  and  if  the  jury  further  believe,  from  the  evidence,  that 
Patrick  Hogan  had  remained  at  home  and  worked  for  his 
father  several  years  after  he  became  of  age,  for  which  he  had 
received  no  compensation  from  his  father;  and  if  they  also 
believe,  from  the  evidence,  that  Patrick  Hogan  had  made 
valuable  im])rovements  after  he  became  of  age,  upon  an 
eighty  acres  of  land  of  his  father,  under  a  promise,  or  a 
well-grounded  expectation  that  his  father  would  give  him  the 
land  upon  wliich  the  improvements  had  been  made,  and  that 
ihis  father,  John  Hogan,  had  subsequently  disposed  of  the 
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land,  and  bad  made  said  Patrick  Hogan  no  compensation  for 
the  improvements  made  by  him,  said  Patrick  Hogan,  thereon, 
and  that  he,  Patrick  Hogan,  had  a  just,  legal  and  moral 
claim  upon  his  father,  for  such  labor  and  improvements  upon 
said  piece  of  land  at  the  time  of  making  said  application  for 
insurance  upon  the  life  of  his  father,  and  the  issuing  the 
policy  thereon,  then  the  court  instructs  the  jury  that  such 
facts  would  constitute  an  insurable  interest  in  Patrick  Hogan 
in  the  life  of  his  father,  John  Hogan." 

As  also  to  the  refusal  to  give  the  following  instructions, 
which  were  asked  on  behalf  of  the  defendant: 

"If  you  shall  find,  from  the  evidence,  that  the  applications 
for  insurance  bearing  date  December  29,  1868,  and  October 
28,  1872,  offered  in  evidence,  and  purporting  to  have  been 
made  by  John  Hogan,  were  really,  in  substance,  the  applica- 
tion of  Patrick  Hogan  for  insurance  on  the  life  of  his  father, 
then  you  will  inquire  whether  Patrick  had  an  insurable  inter- 
est in  the  life  of  his  father  which  would  support  a  policy  for 
$10,000;" 

"  In  determining  this  question,  you  will  inquire  whether, 
from  the  evidence,  it  appears  that,  at  the  time  of  making  such 
applications,  said  Patrick  had  any  pecuniary  interest,  as  cred- 
itor or  otherwise,  in  tiie  life  of  his  father,  or  any  reasonable 
expectation  of  profit  or  advantage  which  might  be  thwarted 
by  his  father's  death,  for  the  law  will  not  enforce  policies  of 
insurance  procured  for  mere  gambling  or  wager  purposes  upon 
lives,  on  the  continuance  of  which  the  assured  can  not  be 
deemed  to  have  an  insurable  interest;  and  the  mere  relation 
of  father  and  son,  where  both  parties  are  of  mature  years, 
and  live  apart,  in  independent  pecuniary  circumstances,  and 
mutually  entirely  independent  of  each  other,  and  having  no 
business  relations  with  each  other,  does  not  create  an  insu- 
rable interest  in  the  son  on  the  life  of  the  father;  and,  in 
deciding  whether,  in  this  case,  Patrick  Hogan  had  such  an 
interest  in  his  father's  life  as  will  support  the  insurance  pro- 
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cured,  you  will  take  into  account  all  the  evidence  as  to  the 
respective  ages  and  situations  in  life  of  the  father  and  son^ 
and  their  business  and  social  relations  and  all  other  facta 
which  tend  to  show  whether,  as  above  defined,  the  son  had  aa 
insurable  interest  in  his  father's  life,  at  the  date  of  his  appli- 
cation aforesaid." 

''You  are  further  instructed  that,  though  a  party  may  have 
some  insurable  interest  in  the  life  of  another,  as  creditor  or 
otherwise,  yet,  if  the  amount  of  insurance  procured  upon 
such  life  appears  palpably  to  be  very  largely  in  excess  of  any 
possible  loss  the  assured  can  suffer  from  the  death  of  the  in- 
sured, then  the  presumption  of  a  gambling  or  wager  insurance 
arises,  which  calls  upon  the  assured  to  show  that  such  insu- 
rance was  not  procured  as  a  mere  cover  for  gambling,  or  a 
wager  upon  the  life  of  the  insured;  and,  in  this  case,  if  you 
believe,  from  the  evidence,  that  the  plaintiff  had  some  inter- 
est of  an  insurable  character,  as  already  defined,  in  his  father's 
life,  at  the  date  of  his  several  applications  for  insurance,  yet, 
if  you  find,  from  the  evidence,  that  the  amount  procured  was 
vastly  disproportionate  in  its  excess  to  any  probable  loss 
which  Patrick  might  suffer  from  his  father's  death,  such  cir- 
cumstance has  a  tendency  to  prove  that  the  insurance  was 
procured  for  mere  purposes  of  speculation,  and  as  a  cover  for 
gambling,  and  if,  from  the  evidence,  you  shall  find  that  such 
was  the  fact,  then  the  plaintiff  can  not  recover  in  this  action." 

Under  the  facts,  we  consider  that  Patrick  Hogan  had  no 
just  or  legal  claim  upon  his  father  for  labor  or  improvements, 
and  that  should  not  have  been  submitted  to  the  jurv  as  a 
question  for  them  to  find  upon,  A  moral  claim  would  not 
constitute  an  insurable  interest  in  behalf  of  one  as  a  creditor. 
The  facts,  as  we  regard,  were  no  more  than  evidence  tending 
to  show  an  insurable  interest,  and  should  not  have  been  de- 
clared by  the  court  to  constitute  an  insurable  interest. 

As  said  by  the  court  in  the  case  of  Beese  v.  The  3Iutual 
Benefit  Life  Insurance    Company,    23  N.  Y.    516,    "A  policy 
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obtained  by  a  party  who  has  no  interest  in  the  subject  of  insu- 
rance, is  a  mere  wager  policy." 

''But  policies  without  interest,  upon  lives,  are  more  perni- 
ijious  and  dangerous  than  any  other  class  of  wager  policies, 
because  temptations  to  tamper  with  life  are  more  mischievous 
than  incitements  to  mere  pecuniary  fraud."  And  see  3  Kent's 
Coram.  11th  Ed.  462-3. 

It  is  said,  that  every  man  has  an  interest  in  his  own  life  to 
any  amount  he  chooses  to  value  it,  and  may  insure  it  accord- 
ingly. But  what  is  such  an  interest  in  the  life  of  another 
as  will  support  a  contract  of  insurance  upon  the  life,  is  con- 
fessedly not  as  yet  well  defined  under  the  authorities.  Some 
of  them  tend  in  the  direction  that  the  mere  relationship,  as 
between  father  and  son,  reciprocally,  is  a  sufficient  foundation 
upon  which  to  rest  an  insurable  interest. 

Mr.  May,  in  his  late  treatise  on  the  Law  of  Insurance,  sec. 
107,  says  that  precise  question  yet  remains  to  be  decided,  and 
he  states,  as  the  result  of  his  review  of  the  authorities,  his 
conclusion  to  be,  that  the  relationship  seems  to  be  of  little 
importance  except  as  tending  to  give  rise  to  the  circumstances 
which  justify  a  well-founded  expectation  of  pecuniary  ad- 
vantage from  the  continuance  of  the  life  insured,  or  risk  of 
loss  from  its  termination. 

Mr.  Bliss,  in  his  work  on  Life  Insurance,  sec.  31,  seems  to 
arrive  at  essentially  the  same  conclusion.  We  are  disposed, 
from  an  examination  of  tiie  authorities,  and  our  own  sense 
of  the  requirement  of  sound  public  policy,  to  concur  in  such 
conclusion,  and  hold  that  the  mere  relation  here  of  father  and 
son  did  not  constitute  an  insurable  interest  in  the  son  in  the 
life  of  the  father,  unless  the  son  had  a  well-founded  or  rea- 
sonable expectation  of  some  pecuniary  advantage  to  be  derived 
from  the  continuance  of  the  life  of  the  father. 

We  do  not  regard  as  really  holding  anything  differ- 
ent, the  case,  cited  as  a  contrary  authority  by  ajipellee's 
counsel,  of  Insurance  Company  v.  Bailey,  13  Wall.  619,  where 
the  court,  in  discussing  this  question,  say,  as  the  better  opin- 
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ion,  "that  it  is  sufficient  to  show  that  the  policy  is  not  invalid 
as  a  wager  policy,  if  it  appear  that  the  relation,  whether  of 
consanguinity  or  of  affinity,  was  such,  between  the  person 
whose  life  was  insured  and  the  beneficiary  named  in  the 
policv,  as  warrants  the  conclusion  that  the  beneficiary  had  an 
interest,  whether  pecuniary  or  arising  from  dependence  or 
natural  affection,  in  the  life  of  the  person  insured. '^ 

We  think  this  may  consist  with  the  idea  that  it  is  the  well- 
founded  expectation  of  advantage  to  be  derived  from  the  con- 
tinuance of  the  life  insured  which  makes  the  insurable 
interest  in  it,  and  not  the  mere  relationship  as  between  father 
and  son,  under  any  and  all  circumstances. 

The  circumstances  of  the  situation  of  the  parties,  as  bear- 
ing in  this  connection,  were,  that,  at  the  time  of  the  applica- 
tion for  the  original  policy,  John  Hogan  was  an  infirm  man, 
having  but  a  partial  use  of  his  right  arm  and  leg,  unable  to 
labor,  engaged  in  no  business,  and  sixty  years  of  age,  as  the 
application  states,  though  his  age  was  a  point  in  dispute, 
there  being  evidence  tending  to  show  he  was  at  least  five 
years  older.  He  had  four  children;  had  been  married  to  a 
second  wife  about  four  years  before,  by  whom  he  had  a  young 
child.  He  left  an  estate  of  some  $13,000,  and  a  legacy  by 
his  will  of  $1000  to  Patrick  Hogan.  The  latter  was  forty 
years  of  age,  living  away,  in  another  county,  some  seventeen 
miles  distant,  with  a  family  of  children,  upon  a  farm  of  his 
own,  of  300  or  400  acres. 

As  respects  the  second  refused  instruction,  appellee's  coun- 
sel, saying  nothing  in  justification  of  its  refusal,  asserts  that 
it  was  given,  and  files  with  his  brief  a  certificate  of  the  clerk 
of  the  circuit  court  to  that  effect.  But  we,  of  course,  can  not 
notice  it.  The  bill  of  exceptions  states  that  the  instruction 
was  refused.     We  can  only  look  to  and  act  upon  that. 

Cammack  v.  Lewis,  15  Wall.  643,  was  a  case  where,  in  a 
policy  of  insurance  to  a  creditor  on  the  life  of  a  debtor,  the 
sum  insured  was  so  largely  disproportionate  to  the  amount 
of  the   creditor's  claim,   that  the    policy  was   held   void,   as 
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being  a  mere  wager  policy.     The  principle  of  this  decision 
would  seem  to  have  entitled  the  defendant  to  the  instruction. 

According  to  the  views  which  have  been  expressed,  the 
first  refused  instruction  was  substantially  correct,  and,  we 
think,  should  have  been  given,  as  well  as  the  second  one, 
as  also  that  the  above  ones  given  for  the  plaintiff  should  have 
been  refused. 

Other  questions  have  been  raised  and  discussed,  which,  in 
order  to  the  disposition  of  the  case,  it  is  unnecessary  to  notice, 
and  we  pass  them  by,  without  considering  them. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  H.  Wachter 

V. 

Harriet  Albee,  Admx. 

1.  Statute  of  limitations  —  subsequent  admission  —  new  promise. 
Where  the  Statute  of  Limitations  has  run  and  become  a  bar  to  an  action 
for  the  recovery  of  a  debt,  a  subsequent  admission  by  the  defendant  that 
the  account  was  correct,  or  that  he  had  received  the  goods  or  money,  or 
had  executed  the  note  sued  on,  is  not  sufficient  to  obviate  the  bar. 

3.  Nothing  short  of  an  express  promise  to  pay  the  money,  or  an  un- 
qualified  admission  that  the  debt  is  due  and  unpaid,  nothing  being  said 
or  done  at  the  time  rebutting  the  presumption  of  a  promise  to  pay,  will 
obviate  the  bar  of  the  Statute  of  Limitations. 

3.  A  promise  made  to  a  stranger  will  not  take  a  case  out  of  the  oper- 
ation  of  the  Statute  of  Limitations.  In  order  to  give  it  legal  force  and 
effect,  it  must  be  made  to  the  party  to  be  benefited,  or  to  some  one  author- 
ized to  act  in  his  behalf. 

4.  Where  a  party  has  permitted  a  debt  to  run,  without  any  effort  to 
collect  it,  until  the  Statute  of  Limitations  can  be  pleaded  in  bar  of  the 
action,  a  court  will  not  aid  him  on  slight  proof;  on  the  contrary,  the 
evidence  should  be  clear  and  satisfactory  to  overcome  the  bar  of  the 
statute. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 
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Mr.  Emery  A.  Storrs,  for  the  appellant. 

Mr.  Geo.  Gardner,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  William  H. 
Waohter  against  the  administratrix  of  the  estate  of  Cyrus  P. 
Albee,  deceased,  on  the  fourth  day  of  March,  1874,  to  recover 
the  sum  of  $2000,  claimed  to  have  been  loaned  Albee  in  his 
lifetime  by  appellant.  To  the  declaration  the  appellee  pleaded 
the  general  issue  and  the  Statute  of  Limitations. 

A  jury  was,  by  agreement,  waived,  and  a  trial  had  before 
the  court,  which  resulted  in  a  judgment  against  the  plaintiff 
for  costs,  to  reverse  which  this  appeal  has  been  brought. 

The  only  question  involved  in  the  case  is,  whether  the 
evidence  introduced  on  the  trial  by  appellant  is  sufficient  to 
obviate  the  bar  to  the  action  provided  by  the  Statute  of  Lim- 
itations. 

It  is  clear,  from  the  evidence,  that  in  the  year  1865  the 
deceased  received  of  appellant  $2000  ;  whether,  however,  the 
money  was  received  as  a  loan,  or  what  the  purpose  of  the 
transaction  was,  does  not  appear. 

It  is  apparent  the  remedy  for  the  collection  of  the  debt  is 
gone  unless  the  declarations  or  admissions  of  the  deceased, 
made  in  1869  and  1870,  amount  to  a  new  promise.  The  cir- 
cuit court  held,  that  the  admissions  proven  did  not  create  a 
new  promise,  and  this  is  the  controverted  question  in  the 
oase. 

It  was  held  in  Keener  v.  Q-ull,  19  111.  189,  that  a  new 
promise  may  arise  out  of  such  facts  as  identify  the  debt,  the 
subject  of  the  promise,  with  such  certainty  as  will  clearly 
determine  its  character,  fix  the  amount  due,  and  show  a 
present  unqualified  willingness  and  intention  to  pay  it,  at  the 
time  acted  upon  and  acceded  to  by  the  creditor. 

In  the  case  of  Ayo'S  y. .Richards,  12  111.  147,  it  was  held 
not  to  be  sufficient  that  the  debtor  admitted  the  correctness 
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of  the  account,  or  that  he  had  received  the  goods  or  the  money, 
or  had  executed  the  note  sued  on,  but  he  must  have  gone 
further,  and  admitted  that  the  debt  was  still  due  and  had 
never  been  paid — that  the  bare  admission  of  tlie  correctness 
of  the  account  was  no  more  a  satisfactory  answer  to  the  stat- 
ute than  would  be  the  testimony  of  a  witness  j)roving  the 
same  fact.  And  in  the  late  case  of  Carroll  v.  Forsyth,  69  111. 
127,  it  was  held,  an  express  promise  to  pay  the  money  must 
be  proved  or  an  unqualified  admission  that  tlie  debt  is  due 
and  unpaid,  nothing  being  said  or  done  at  the  time  rebutting 
tiie  presumption  of  a  promise  to  pay. 

Tested  by  the  rules  announced  in  these  authorities,  which 
may  be  regarded  as  the  settled  law  of  this  court,  was  the  evi- 
dence sufficient  to  remove  the  bar  of  the  statute  and  allow  a 
recovery  ? 

Appellant  relies  upon  the  testimony  of  two  witnesses.  The 
first  one,  a  Mr.  Russell,  testified  that  he  had  a  conversation, 
in  1869,  with  Albee  about  the  $2000.  He  said :  "'I  told  Albee 
that  Wachter  claimed  that  he  had  that  $2000  yet,  and  that 
he  had  not  paid  it  to  him.  Albee  said  that  he  had  not  paid 
it  to  him.  He  said  he  had  it,  and  that  Jim  Lull  told  him 
tiiat  Wachter  was  cheating  him  in  his  book  accounts,  and 
that  he  was  keeping  the  $2000  to  keep  even  with  him — that 
he  calculated  to  allow  him  the  $2000  when  he  made  a  settle- 
ment." The  witness  had  a  conversation  with  the  deceased  as 
late  as  1S70,  in  which  it  was  admitted  he  had  received  the 
$2000,  but  that  he  was  holding  it  for  a  final  settlement  be- 
tween him  and  appellant. 

The  other  witness,  a  Mr.  Houghtaliug,  in  substance  testi- 
fied, that  in  1869  Albee  stated  to  him  that  he  would  fix  the 
$2000  after  a  while,  and  in  the  spring  of  1870,  on  Cottage 
Grove  Avenue,  he  stated  that  he  would  fix  the  matter  up 
before  long. 

This  is  the  evidence  upon  which  appellant  relies,  but  it 
can  not,  with  any  show  of  reason,  be  claimed  that  any  express 

4r-80TH  111. 
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promise  to  pay  the  money  was  proven,  nor  will  the  evidence 
warrant  a  presumption  of  a  promise  to  pay. 

The  testimony  of  the  first  witness,  when  carefully  examined, 
amounts  merely  to  this:  an  admission  on  the  part  of  Albee 
that  he  had  received  the  $2000,  and  had  not  paid  it."  This, 
however,  is  not  sufficient.  There  was  no  promise  to  pay  the 
money,  which  is  required  to  avoid  the  statute,  neither  can  a 
promise  be  inferred  from  what  was  said  ;  but,  on  the  contrary, 
it  is  plain  Albee  did  not  intend  to  pay  the  money  or  agree  to 
pay  it.  He  had  heard,  as  he  said,  that  appellant  had  been 
cheating  him  in  his  book  account,  and  this  money  he  was 
going  to  keep  to  get  even  with  him. 

This  language  does  not  show  a  present  unqualified  willing- 
ness and  intention  to  pay,  as  was  declared  necessary  in  the 
case  of  Keener  v.  Cruil,  supra,  nor  can  a  promise  be  inferred 
from  it  to  pav  the  debt,  as  was  held  to  be  necessary  in  Ayers 
v.  Jiiohard.s,  supra. 

In  regard  to  the  evidence  of  the  other  Avitness,  by  whom  ir. 
is  claimed  a  promise  to  pa}^  the  debt  was  proven,  it  does  not 
appear  that  he  was  the  agent  of  appellant,  or  had  any  authority 
to  collect  the  debt,  or  act  in  any  manner  whatever  in  the 
matter.  A  promise  made  to  a  stranger  will  not  do.  In  order 
to  give  it  legal  force  and  effect,  it  must  be  made  to  the  party 
to  be  benefited,  or  some  one  authorized  to  act  in  his  behalr". 
Keener  y.  Crull,  supra ;  Norton  v.  Colby,  52  111.  198.  Inde- 
pendent, however,  of  this  point,  if  the  witness  had  been  the 
authorized  agent  of  appellant  to  collect  the  debt,  his  version 
of  the  admission  made  by  Albee  would  not  authorize  a  re- 
covery. 

The  language  used  by  Albee,  that  he  would  fix  the  matter 
up  after  a  while,  or  before  long,  can  not  be  held  to  mean  a 
promise  to  pay  the  debt.  How  he  was  going  to  fix  it  updoes 
not  appear.  If  we  were  at  liberty  to  indulge  in  presumptions. 
we  might,  with  as  much  propriety,  presume  that  he  intended 
to  fix  it  up  by  offsetting  some  of  his  supposed  claims  against 
appellant,  as  in  any  other  manner. 
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When,  however,  a  party  permits  a  debt  to  run,  making  no 
effort  to  collect  it  until  the  Statute  of  Limitations  can  be 
pleaded  in  bar  of  the  action,  he  is  in  no  position  to  call  upon 
a  court  to  aid  him  upon  slight  proof;  on  the  contrary,  the 
evidence  ought  to  be  clear  and  satisfactory  to  overcome  the 
bar  of  the  statute. 

In  our  opinion,  the  evidence  of  appellant  was  not  sufficient 

to  authorize  a  recovery  in  his  favor.     The  judgment  will 

therefore  be  affirmed. 

Judgment  affirmed. 


Daniel  Evans 

V. 

Henry  P.  George  et  al. 

1.  Credibilitt  of  witnesses— ;/Mr^■es  can  not  arlitrarily  disbelieve  the 
testimony  of  witnesses.  The  propositiou  that  the  jury  have  the  right  to 
disbelieve  such  witnesses  as,  iu  their  judgment,  under  all  the  circum- 
stances of  the  case,  are  unworthy  of  belief,  is  not  the  law.  The  jmy, 
although  the}'  are  the  judges  of  the  credibility  of  witnesses,  have  no 
right  to  arbitrarily  disbelive  the  testimony,  unless  where  the  witness  has 
wilfully  and  knowingly  sworn  falsely  to  material  facts  iu  the  case. 

3.  Instruction  —  based  upon  irrelevant  testimony.  Where  irrelevant 
testimony  has  been  introduced,  on  the  trial  of  a  case,  it  is  error  for  the 
court  to  give  instructions  based  upon  hypothetical  cases  supposed  to 
have  been  made  by  such  evidence. 

3.  Same — based  upon  a  partial  view  of  the  facts.  An  instruction  which 
undertakes  to  give  a  suramarj'  of  the  principal  facts,  but  directs  the  atten- 
tion of  the  jurj"-  only  to  those  favorable  to  one  of  the  parties,  leaving  out 
of  view  all  that  tend  to  illustrate  the*  theory  of  the  other  party,  is  objec- 
tionable. 

3.  Evidence.  A  party,  as  agent,  sold  a  tract  of  land  subject  to  the 
ratification  of  his  principal,  with  the  agreement  that  if  not  ratified  he 
would  refund  to  the  purchaser  the  money  paid  by  him.  The  principal 
refused  to  ratify.  In  a  suit  brought  by  the  purchaser  for  the  money  so 
paid  by  him,  it  was  h^ld,  that  evidence  of  subsequent  contracts  between 
the  parties  was  irrelevaui,  uu.cbs  it  was  proijosed  to  show  that  in  making 
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such  subsequent  contracts,  the  matter  of  the  money  to  be  refunded  under 
the  first  contract  was,  in  some  way,  adjusted. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  Burns,  Judge,  presiding, 

Mr.  Frank  J.  Crawford,  for  the  appellant. 

Mr.  D.  Harry  Hammer,  and  Mr.  Frank  J.  Smith,  for 
the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

This  action  was  brought  to  recover  money  paid  on  a  con- 
tract made  with  defendants,  as  agents  for  one  Hynes,  supposed 
to  be  the  owner,  for  the  sale  to  plaintiff  of  a  certain  tract  of 
land.  The  contract  was  in  writing,  was  signed  by  defend- 
ants, as  agents,  and  contained  this  clause,  "  we  to  procure  for 
him  said  deed  within  a  reasonable  time,  or  refund  the  sum 
now  paid."  That  sum  was  $250.  The  agreement  contained 
the  further  provision,  '"Sale  made  subject  to  ratification  of 
owner."  Hynes  lived  in  Vermont,  and  when  applied  to  for 
that  purpose  refused  to  ratify  the  contract. 

Afterwards  defendants  made  another  contract  with  plain- 
tiff for  the  sale  of  part  of  the  same  tract  of  land,  upon  which 
he  advanced  the  further  sum  of  $360.  This  contract  was 
subject  to  the  same  conditions  as  the  former  one.  On  appli- 
cation to  Hynes,  he  refused  to  ratify  the  second  contract,  and 
thereupon  the  $360  advanced  upon  it  was  returned  to  plain 
tiff. 

It  is  not  contended  that  at  this  or  any  other  previous  time, 
defendants  had  refunded  to  plaintiff  $250  advanced  to  them 
under  the  iirst  contract,  but  plaintiff  insists  he  was  urged  by 
defendant  George,  and  under  his  advice  placed  the  agreement 
on  record  in  the  recorder's  office  of  the  county,  and  that  de- 
fendants promised  to  refund  him  tlie  $250  in  a  short  time. 

S'liortlv    after    the.se    transactions,  it  was    discovered   that 
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Hvnes  was  not  the  owner  of  tiie  lands  about  which  the  par- 
ties had  been  negotiating-,  but  one  Morse  was  the  real  owner. 
After  the  dissolution  of  the  co-partnership  between  defend- 
ants, such  negotiations  were  had  with  George  by  which 
plaintiff  purchased  the  lands  of  Morse.  The  latter  sale  was 
effected  April  10,  1872. 

riiere  is  no  pretense  the  $250  advanced  on  the  first  con- 
tract has  ever  been  refunded,  unless  it  was  done  in  some  way 
on  the  Morse  contract.  But  we  are  unable  to  find  any  satis- 
factory evidence  that  it  was  adjusted  in  that  way. 

It  will  not  do  to  sav  the  case  presents  a  conflict  of  evidence, 
was  properly  submitted  to  the  jury  on  proper  instructions, 
and  for  that  reason  the  verdict  ought  to  be  permitted  to  stand. 
Upon  looking  into  the  instructions,  we  find  every  one  of  the 
series  given  on  behalf  of  defendants,  is,  in  some  particular, 
faulty.  We  can  not  undertake  to  comment  on  each  of  them, 
but  will  speak  of  them  in  a  general  way  that  will  indicate 
our  disapproval  of  the  whole  series. 

The  proposition,  that  the  jury  have  the  right  to  disbelieve 
such  witnesses  as,  in  their  judgment,  under  all  the  circum- 
stances of  the  case,  are  unworthy  of  belief,  is  not  the  law. 
The  jury,  although  they  are  the  judges  of  the  credibility  of 
the  witnesses,  have  no  right  to  arbitrarily  disbelieve  the  testi- 
mony, unless  where  such  witnesses  have  wilfully  and  know- 
ingly sworn  falsely  to  material  facts  in  the  case. 

Whether  plaintiff  had  jjlaced  the  first  contract  on  record 
in  the  proper  office  by  the  direction  of  George,  or  of  his  own 
motion,  had  nothing  to  do  with  his  right  to  recover  in  this 
action,  and  the  instructions  of  the  court  on  that  subject  were 
highly  calculated  to  mislead  the  jury.  It  was  shown,  not 
only  that  Hynes  had  refused  to  ratify  the  contract,  but  that 
he  had  no  interest  whatever  in  the  laud.  Whether  the  con- 
tract was  on  record  or  not  could  make  no  difference.  It 
bound  no  one,  and  it  is  not  claimed   that  it  did. 

Much  irrelevant  testimony  was  admitted,  and  some  of  the  in- 
structions are  based  upon  hypothetical  cases,  supposed  to  have 
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been  made  by  such  evidence.  The  effect  was  to  confuse  the  jury. 
The  subsequent  contracts  between  the  parties  can  have  no 
possible  connection  with  this  transaction,  unless  it  is  proposed 
to  show  that  in  making  such  contracts  the  matter  of  the  $250 
was,  in  some  way,  adjusted  with  plaintiff.  The  note  given 
by  plaintiff  to  George  was  an  individual  transaction,  and  in 
no  view  was  it  proper  evidence  in  this  case. 

In  the  last  instruction  of  the  series,  the  court  undertook  to 
give  the  jury  a  summary  of  the  principal  facts,  which  they 
were  to  consider  in  their  deliberations  on  their  verdict.  It 
directed  their  attention  only  to  facts  favorable  to  defendants, 
and  left  out  of  view  all  that  tended  to  illustrate  plaintiff's 
theory  of  the  case.  It  is  the  duty  of  the  jury  to  consider  all 
the  facts,  and  when  the  court  assumes  to  direct  their  atten- 
tion to  the  facts,  it  should  refer  them  to  all  the  facts,  so  as  to 
present  the  case  fairly  for  both  parties.  Otherwise,  the  jury 
might  understand  the  facts  stated  in  the  instructions  are  the 
only  ones  necessary  to  be  considered  in  deliberating  on  their 
verdict.  Chicago,  Burlington  and  Quincy  B.  R.  Co.  v.  Grijin, 
68  111.  499. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  P.  Harris  et  al. 

V. 

Paul  Cornell  et  al. 

1.  Pleading — demurrer  in  chancery.     A  demurrer    in  chancery  u 

always  to  the  merits,  and  iu  bar  of  the  relief  sought.  It  admits  all  the 
facts  which  are  well  pleaded,  but  not  such  matters  of  law  as  may  be  sug- 
gested  in  the  bill,  or  which  may  be  inferred  from  the  facts  or  conclusions 
upon  them  which  the  complainant  may  have  reached. 

2.  BxKCDTiON — void,  iclien  issued  from  a  court  which  ha*  been  abolished. 
Where  a  court  is  abolished  by  an  act  of  the  legislature,  and  the  whole 
jurisdiction  transferred  to  another  court,  an  execution  issued  out  of  the 
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court  so  abolished  is  void,  and  a  sale  made  under  such  an  execution  is  a 
nullity. 

8.  Parties — who  are  within  the  meaning  of  the  law,  so  as  to  be  concluded 
by  decree.  Whilst  it  is  true  that  parties  to  a  decree  in  chancery  are  con- 
cluded by  it,  it  is  also  true  that  only  parties  whose  interest  can  be  affected 
can  be  parties  to  a  judicial  proceeding. 

4  So,  where  a  bill  was  filed  seeking  to  affect  the  title  to  certain  real 
estate,  which  had  been  claimed  by  one  who,  before  the  filing  of  the  bill, 
had  been  adjudged  a  bankrupt  by  the  District  Court  of  the  United  States, 
under  the  bankrupt  law  of  the  United  States,  of  1841,  and  an  assignee  of 
his  estate  appointed,  it  was  held,  that  although  the  bankrupt  was  named 
as  the  party,  he  was  not,  within  the  meaning  of  the  law,  a  party  to  the 
proceeding  for  the  purpose  of  concluding  those  claiming  title  to  the 
land,  through  him,  and  that  they  were  not  affected  by  the  decree  ren- 
dered in  the  case. 

5.  The  assignee  in  bankruptcy  in  such  case  was  an  indispensable 
part}--  to  the  proceedings,  being  the  holder  of  the  title  of  the  bankrupt,  and 
if  he  was  not  made  a  party,  no  decree  affecting  the  propertj"-  could  bind 
him. 

6.  Lien  of  jxtdgment.  A  judgment  is  a  lien  upon  real  estate  for  seven 
years,  provided  an  execution  is  issued  upon  it  within  a  year,  but  not 
otherwise. 

7.  Where  a  party  obtained  a  judgment  in  1837,  but  had  no  execution 
issued  until  in  1840,  and  in  the  meantime  a  purchaser  from  the  judgment 
debtor  had  put  a  deed  for  the  land  purchased  b}'  him  on  record,  the  title 
of  such  purchaser  was  unaffected  by  the  judgment  or  execution. 

8.  Pkacticb — how  to  present  th^  question  of  laches.  The  question 
whether  a  complainant  in  a  bill  in  chancery  has  been  guilty  of  such 
laches  as  to  preclude  him  from  obtaining  the  relief  sought,  is  usually  pre- 
sented by  answer,  and,  it  seems,  is  not  proper  to  be  considered  on  de- 
murrer. 

9.  Chaitcery — impeaching  a  decree  on  the  ground  of  fraud  and  per- 
jured  testimony  in  obtaining  it.  A  decree  was  obtained  directing  a  sheriff 
to  execute  a  deed,  in  pursuance  of  a  sale  made  under  an  execution  which 
was,  in  fact,  issued  by  a  court  which  had  been  abolished,  but  which,  in 
the  bill  upon  which  the  decree  was  rendered,  was  falsely  alleged  to  h.ave 
been  issued  out  of  a  court  to  which  the  jurisdiction  of  the  abolished 
court  had  been  transferred,  and  there  was  no  defense  made,  the  cause 
referred  to  the  master,  and  a  witness  testified  before  him  that  there  was 
no  deed  for  the  land  in  controversj',  appearing  of  record,  to  one  of  the  non- 
resident defendants,  when,  in  fact,  such  deed  was,  and  had  been  for  nearlj- 
twenty  years,  on  record,  and  the  master  accordingly  reported  that  said 
non-resident  defendant  had  no  title  to  the  land.     Upon  a  bill  filed  by  the 
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heirs  of  the  non-resident  defendant,  to  impeach  tliis  decree  for  fraud 
and  perjui'ed  testimony  in  procuring  it,  setting  up  these  facts  and  show- 
ing  that  before  the  bill  was  filed  on  which  said  decree  was  rendered,  the 
non-resident  defendant,  to  whom  the  deed  of  record  appeared  to  have 
been  made,  had  been  adjudged  a  bankrupt  in  the  District  Court  of  the 
United  States,  under  the  bankrupt  law  of  the  United  States,  of  1841,  and 
an  assignee  appointed,  who  was  not  made  a  party  to  the  bill  upon  which 
the  decree  sought  to  be  impeached  was  rendered,  it  was  Tield,  that  the  bill 
showed  such  a  state  of  facts  as  required  an  answer,  and  it  was  error  to 
sustain  a  demurrer  to  it. 

10.  Assignee  in  bankruptcy — holds  real  estate  of  deceased  bankrupt  in 
trust  for  Ms  heirs  after  debts  are  barred.  Where  the  owner  of  real  estate 
is  adjudged  a  bankrupt,  and  an  assignee  is  appointed,  and  no  claims 
are  filed  and  proved  against  the  estate,  and  the  Statute  of  Limitations  has 
run  against  all  his  debts,  and  the  bankrupt  is  dead,  the  assignee  holds 
the  real  estate  of  the  bankrupt  as  a  naked  trustee  for  the  heirs  of  the 
bankrupt. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  John  Woodbridge,  for  the  appellants. 

Messrs.  Sleeper  &  Whiton,  for  appellees  Clemeht  and 
Merton ;  Messrs.  Page  &  Plum,  for  appellees  Bliss  and 
Stevens;  Messrs.  Dent  &  Br>ACK,  for  appellee  Stinsqfl. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  bill  of  complaint  set  out  in  this  record  was  exhibited 
on  the  chancery  side  of  the  circuit  court  of  Cook  county,  at  the 
February  term,  ]871,  by  John  P.  Harris  and  three  others, 
complainants,  claiming  to  be  heirs  at  law  of  one  Benjamin 
Harris,  deceased,  and  against  Paul  Cornell,  Elisha  C.  Fellows 
and  others,  the  scope  of  which  will  appear  from  the  allega- 
tions therein. 

It  appears  the  parties  to  the  bill  make  claim  of  title  to  the 
premises  through  the  same  person,  namely,  one  Mark  No- 
ble, Jr. 

The  title  of  Benjamin  Harris,  the  ancestor  of  complain- 
ants, comes  through  regular  conveyances  from  the  patentee 
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of  the  land,  one  Jonathan  Smith,  who  first  conveyed  it,  by 
deed  of  May  20,  1836.  to  one  Robert  M.  Draper,  who,  on  the 
17th  June  of  the  same  year,  conveyed  it  by  deed  to  Mark 
Noble,  Jr.,  by  a  misdescription.  By  deed  containing  the 
same  misdescription,  dated  October  6,  1836,  Noble  and  wife 
conveyed  the  land  to  Benjamin  Harris,  which  deed  was  not 
recorded  until  August  1.  1837. 

One  Jefferson  Gardner,  at  the  July  term,  1837,  of  the  Muni- 
cipal Court  of  the  city  of  Chicago,  recovered  a  judgment 
against  Noble  for  two  hundred  and  fifty-two  dollars  and  sixty- 
eight  and  one-half  cents,  on  which  no  execution  issued  or 
other  proceedings  had  until  February  5,  1840,  on  which  day  a 
fi.fci.  issued  out  of  the  clerk's  office  of  said  court,  under  which 
the  sheriff,  on  the  27th  November,  1840,  sold  the  land  to 
Gardner,  but  issued  to  the  purchaser  no  certificate  therefor, 
or  if  issued,  the  same  was  lost  or  mislaid.  In  September, 
1847,  Gardner  and  wife  executed  a  deed  to  Nathan  W.  Wat- 
son, by  the  same  erroneous  description,  of  this  land,  who,  on 
May  10,  1849,  executed  a  deed  with  the  same  wrong  descrip- 
tion, to  one  Charles  B  Phillips.  Phillips,  on  the  28th  June, 
1849,  executed  a  deed  with  the  same  wrong  description,  to 
Electa  Watson,  who,  having  intermarried  with  one  Garusey, 
on  the  10th  of  August,  1853,  executed  a  deed  for  an  undi- 
vided half  of  the  tract,  with  a  correct  description  thereof,  to 
the  defendant  Paul  Cornell,  and  on  the  11th  May,  1854,  she, 
with  her  husband,  executed  a  deed  for  the  other  undivided 
half,  with  a  correct  description,  to  the  defendant  Elisha  C. 
Fellows.  By  this,  it  appears  appellants'  title  is  derived 
wholly  through  deeds  from  the  patentee — appellees  Cornell 
and  Fellows  through  and  under  the  judgment  obtained  by 
Gardner  against  Noble. 

In  August,  1854,  Cornell  and  Fellows  impleaded,  by  bill 
in  chancery,  in  the  Cook  circuit  court.  Draper,  Mark  Noble, 
Jr.,  Benjamin  Harris  and  others  named  therein,  to  reform 
these  deeds  misdescribing  the  land,  and  to  establish  their 
title  to  the  same,  and  to  require  the  sheriff'  to  execute  a  deed 
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under  the  sale  to  Gardner.  At  the  June  term,  1855,  a  decree 
passed  reforming  the  deeds,  and  finding  that  Gardner  had 
never  received  a  certificate  on  the  sale  of  the  land  by  the 
sheriff,  nor  a  deed  for  the  same,  and  that  he  was  entitled  to  a 
deed,  and  ordering  the  sheriff  to  execute  such  deed,  to  be 
delivered  to  complainants,  Cornell  and  Fellows,  to  be  by  them 
recorded  iu  the  proper  office  for  the  benefit  of  all  parties 
interested  in  the  premises.  It  was  further  ordered,  that  these 
complainants,  as  the  grantees  of  Electa  Garnsey,  late  Watson, 
stand  seized  of  the  premises,  that  the  deeds  with  erroneous 
descriptions  be  reformed,  etc. 

In  pursuance  of  this  decree,  the  sheriff,  on  the  18th  Octo- 
ber, 1855,  executed  a  deed  to  Jefferson  Gardner. 

It  is  further  alleged  in  the  bill  now  before  us,  that  Gardner 
well  knew  that  he  derived,  by  his  purchase,  no  legal  or  valid 
title  to  the  land,  and  that  his  said  several  grantees  well  knew 
the  illegality  and  invalidity  of  Gardner's  claim;  and  that 
Cornell  and  Fellows,  before  their  purchase,  well  knew  of  the 
illegality  of  the  sale  by  the  sheriff  to  Gardner,  and  that  they 
confederated  and  planned  to  defraud  complainants  of  their 
title,  right  and  interest  to  the  same,  and  they  aver  that  they 
had  no  knowledge  of  these  proceedings  by  Cornell  and  Fel- 
lows until  a  short  time  before  filing  their  bill  of  complaint, 
averring  that  their  father,  Benjamin  Harris,  at  the  time  of 
filing  the  bill  by  Cornell  and  Fellows,  and  for  many  years 
previous,  was  absent  from  this  State,  and  had  no  knowledge 
of  any  attempt  by  anyone  to  divest  him  of  his  right  and  title; 
that  he  had  been  residing  in  the  State  of  Iowa  many  years 
previously,  and  died  there  in  August,  1863.  It  is  further 
alleged,  that  no  execution  issued  on  the  judgment  of  Gardner 
against  Noble  in  sufficient  time  to  make  the  same  a  lien  upon 
this  land,  and  that  it  had  ceased  to  be  a  lien  when  the  same 
issued,  more  than  a  year  and  a  day  having  elapsed,  and  that 
the  said  execution  was  issued  out  of  the  Municipal  Court 
after  the  same  had  been  abolished  by  law,  and  was  therefore 
void. 
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It  is  also  averred,  that  the  amount  bid  by  Gardner  for  the 
land  was  but  thirty  dollars,  while  the  same  was  worth  many 
thousand  dollars.  The  Cornell  and  Fellows  decree  is  also 
challenged,  on  the  ground  that  material  evidence  introduced 
in  the  case  by  them  was  false,  and  obtained  by  perjury,  a 
witness  having  sworn,  on  the  hearing,  that  no  deed  from 
Noble  to  Harris  for  this  land  was  of  record  in  the  recorder's 
office,  when,  in  fact,  there  was  such  a  record  in  book  S  of 
deeds,  at  page  315,  made  August  1, 1837,  and  that  the  decree 
finding  there  was  no  such  deed,  was  untrue  and  erroneous. 
It  is  also  alleged,  that  no  process  was  served  upon  Benjamin 
Harris,  and  none  of  the  defendants  answered  the  bill. 

By  an  amendment  to  the  bill,  it  is  alleged  that  Benjamin 
Harris,  after  August  19,  1841,  filed  his  petition  in  the  Dis- 
trict Court  of  the  United  States,  for  the  then  District  of  Illi- 
nois, to  be  adjudicated  a  bankrupt,  under  an  act  of  Congress 
of  that  year  to  establish  an  uniform  system  of  bankruptcy 
throughout  the  United  States,  the  petition  alleging  he  was 
a  bankrupt,  and  to  which  was  a  schedule  of  his  indebtedness, 
and  duly  verified  ;  that  the  court  adjudicated  him  to  be  a 
bankrupt,  and  appointed  Cyrus  J.  Miller  his  assignee,  whereby 
all  the  property  of  Harris  was  vested  in  Miller,  as  such 
assignee,  concluding  with  an  averment  that  all  these  things 
were  done  while  the  bankrupt  act  was  in  force,  but  precise 
dates  can  not  be  stated  by  reason  of  the  destruction  of  the 
records  by  tire  ;  that  at  the  time  Cornell  and  Fellows  filed 
their  bill,  Miller  had  the  legal  title  to  this  land,  and  resided 
in  this  State,  but  was  not  made  a  party  to  the  bill,  and  was 
never  notified  of  the  pendency  of  that  suit,  claiming,  by 
reason  of  failing  to  make  Miller  a  party,  the  decree  and  sher- 
iif's  deed  are  void. 

It  is  then  averred,  that  by  several  acts  of  the  General 
Assembly  of  this  State,  certain  actions  founded  on  promis- 
sory notes,  bills  of  exchange,  book  accounts  or  simple  con- 
tracts, were  barred  after  five  years  from  the  time  the  cause  of 
action  accrued — averring  that  all  the  debts  of  the  bankrupt, 
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Harris,  were  of  this  nature,  and  the  causes  of  action  on  all 
his  indebtedness  accrued  more  than  five  years  prior  to  filing 
this  bill  of  complaint,  and  thereby  all  of  said  indebtedness 
was  barred,  and  ceased  to  be  a  lien  on  the  bankrupt's  estate, 
whereby  the  assignee  became  a  mere  naked  trustee  of  this 
property  for  the  heirs  of  Harris,  and  that  they  have  a  right 
to  demand  and  have  a  conveyance  of  the  laud  from  the 
assignee.  The  benefit  of  another  statute  of  limitations,  barring 
all  actions  on  bonds  or  other  evidences  of  indebtedness,  in  wri- 
ting, after  ten  years,  is  invoked,  averring  that  causes  of  action 
on  all  the  indebtedness  of  the  bankrupt  accrued  more  than  ten 
years,  and  were  extinguished  thereby,  and  claiming  the 
assignee  thereafter  became  a  mere  naked  trustee  for  the  heirs 
of  the  bankrupt,  and  liable  to  convey  the  premises  to  them 
on  request.  It  is  then  alleged,  that  about  thirty  years  have 
elapsed  since  the  title  of  the  assignee  in  bankruptcy  to  the 
land  accrued,  and  none  of  his  creditors  have  proved  their 
debts  against  him  or  asserted  any  claim  to  the  bankrupt 
estate,  or  to  its  proceeds,  claiming  that  after  such  a  lapse  of  time 
they  can  not  make  proof  of  their  debts,  alleging  that  thereby 
the  debts  are  paid  and  discharged,  and  the  assignee  has  be- 
come a  mere  trustee  of  the  premises  for  the  heirs  of  the 
bankrupt;  and  is  bound  to  convey  the  same  to  them  on  re- 
quest. 

The  prayer  of  the  original  and  amended  bill  was,  that  so 
much  of  said  decree  as  finds  that  Benjamin  Harris  has  no 
title  or  interest  of  record  in  said  59]^  acres,  in  said  north- 
west quarter,  section  13,  38,  14,  prior  to  said  bill  of  complaint 
of  said  Paul  Cornell  and  Elisha  C.  Fellows,  and  that  said 
Cornell  and  Fellows  stand  seized  of  said  land,  be  set  aside  ; 
that  said  deed  of  the  sheriff  of  Cook  county,  or  so  much 
thereof  as  relates  to  said  land  last  above  described,  be  de- 
clared void,  and  be  stricken  from  the  records  of  the  record- 
er's office  of  Cook  county  ;  that  the  execution  issued  February 
5,  1840,  upon  said  judgment,  in  favor  of  Jefferson  Gardner, 
against  said  Mark  Noble,  Jr.,  be  declared  void,  or  that  complain- 
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ant's  title  to  said  59i^  acres  be  declared  not  to  be  impaired 
thereby,  and  that  the  cloud  upon  their  said  title  to  said  land, 
caused  by  the  levy  of  said  execution  and  the  sale  thereunder, 
be  removed,  and  complainants'  right  and  title  thereto  be  de- 
clared;  that  said  Miller  may  be  decreed  to  hold  the  premises 
received  by  him  as  assignee  in  bankruptcy,  in  trust  for  the 
heirs  of  said  Benjamin  Harris,  and  be  required  to  convey 
four-tenths  thereof  to  said  John  P.  Harris,  Benjamin  P. 
Harris,  Chauncey  W.  Harris  and  Mary  J.  Smith,  and  that 
partition  may  be  had  so  as  to  set  oflF  to  said  last  named  four 
persons  their  shares  in  severalty,  and  that  they  may  be  let 
into  possession  thereof. 

At  the  April  term,  1871,  the  default  of  Doe  and  other  de- 
fendants was  entered. 

The  defendants  in  real  interest  demurred  generally  to  the 
bill.  The  demurrers  were  sustained,  and  the  bill  dismissed  for 
want  of  equity,  and  complainants  appeal. 

It  was  omitted  to  be  stated  in  the  proper  place,  that  in  the 
bill  filed  by  Cornell  and  Fellows  it  was  alleged,  that  on  the 
13th  of  August,  1838,  Harris  and  wife  made  a  mortgage  of 
one  undivided  59  acres  of  said  section  to  one  Gholson  Ker- 
cheval,  to  secure  the  payment  of  two  thousand  dollars,  on 
certain  terms  and  conditions  specified  in  a  certain  bond  exe- 
cuted at  the  same  time,  averring  that  when  Harris  executed 
the  mortgage  he  had  no  title  of  record,  or  interest  in  the  land 
described  in  it.  And  in  the  report  of  the  master  in  chancerv, 
to  whom  the  case  was  referred,  it  is  found  that  Harris,  at  the 
time  of  the  execution  of  the  mortgage,  or  at  any  time  prior 
to  the  commencement  of  that  suit,  had  no  right,  title  or  in- 
terest in  the  premises,  so  far  as  appeared  by  the  records  in 
the  office  of  the  recorder  of  Cook  county;  and  the  court,  by 
its  decree,  declared  this  mortgage,  so  far  as  it  might  purport 
to  be  a  lien  on  the  premises,  was  null  and  void,  and  the  prem- 
ises released  therefrom. 

The  record  of  this  cause  is  made  an  exhibit  in  appellants' 
bill,  and  its  accuracy  not  questioned. 
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The  questions  raised  by  the  demurrer  are  interesting,  and 
have  been  argued  elaborately  and  with  great  ability,  but  it 
seems  to  us  the  case  can  be  disposed  of  without  considering 
all  of  them. 

It  is  alleged  in  appellants'  bill  of  complaint,  that  the  Ji. fa. 
which  issued  on  the  judgment  recovered  by  Gardner  against 
Noble  in  the  Municipal  Court  of  the  city  of  Chicago,  bearing 
date  February  5,  1840,  and  on  which  the  land  in  question  was 
sold  to  Gardner,  was  issued  after  that  court  had  been  abol- 
ished by  law. 

A  demurrer  in  chancery  is  always  to  the  merits,  and  in  bar 
of  the  relief  sought,  and  proceeds  upon  the  ground  that,  ad- 
mitting the  facts  to  be  true  as  stated  in  the  bill,  still  the  com- 
plainant is  iijot  entitled  to  the  relief  he  seeks.  It  admits  all 
the  facts  which  are  well  pleaded,  but  not  any  matters  of  law 
which  may  be  suggested  in  the  bill,  or  which  maybe  inferred 
from  the  facts  or  conclusions  upon  them  which  the  complain- 
ant may  have  reached.     Stow  v.  Busse/l  et  al.  36  111.  18. 

It  can  not  be  questioned,  the  fact  that  the  Ji.  fa.  issued  after 
the  abolishment  of  the  court  is  well  stated,  and  the  demurrer 
admits  the  fact.  The  legal  consequence  must  be,  the  writ 
was  void,  in  virtue  of  which  no  valid  sale  could  be  made. 
The  sale  in  question  was  made  under  this  writ  to  Gardner,  ou 
the  9th  of  March,  1840.  The  court  was  abolished  by  act  of 
the  General  Assembly,  approved  February  15,  1839. 

It  was  held  in  Newkirk  v.  Ohapron,  17  111.  344,  that  the 
act  was  absolute  and  unqualified,  abolished  the  jurisdiction 
of  the  Municipal  Court,  and  transferred  the  whole  to  the  cir- 
cuit court,  from  which  thereafter  executions  could  issue,  aud 
from  that  court  alone.  Tiie  sale,  therefore,  under  the  execu- 
tion so  issuing  from  the  Municipal  Court,  was  a  nullity. 

To  the  same  effect  is  Lee  v.  Newkirk,  18  ib.  550. 

It  is  urged,  however,  by  appellees,  that  the  fact  is  proved 
by  the  Cornell  aud  Fellows  decree  that  the  execution  issued 
from  the  circuit  court.  It  is  so  alleged  in  their  bill,  but  the 
fact   is   not   so  found,  either  by  the  master  in  his  report,  or 
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by  the  court  in  the  decree,  aud  it  is  admitted  by  this  demur- 
rer, that  it,  in  fact,  issued  from  the  Municipal  Court,  it  being 
so  alleged  in  appellants'  bill  of  complaint. 

It  is  argued,  however,  by  appellees,  if  the  fact  be  so,  and 
that  the  sale  to  Gardner  under  this  writ  was  absolutely  void, 
and  that  by  operation  of  law  the  legal  title  to  the  land  vested 
in  Harris  as  assignee,  appellants'  case  would  not  be  aided,  so 
long  as  this  Cornell  aud  Fellows  decree  stands.  Counsel 
must  mean  Miller,  as  he  was  the  assignee  of  Harris,  he, Har- 
ris, not  claiming,  at  any  time,  as  assignee  of  any  one. 

On  this  proposition  lies  the  difficulty. 

The  object  of  the  bill  of  complaint  of  appellants,  among 
others,  is  to  impeach  this  decree  as  having  been  obtained  by 
fraud  and  by  perjured  testimony. 

The  bill  on  which  the  decree  was  based  was  filed  by  the 
complainants  therein  as  holders  by  regular  conveyance  of  the 
title  of  Gardner,  acquired  by  him  under  this  sale,  and  in 
order  to  compel  the  execution  of  a  deed  by  the  sheriff  on 
Gardner's  certificate  of  sale,  and  to  induce  the  court  to  decree 
as  prayed,  complainants  falsely  alleged  in  their  bill  that  the 
execution  on  which  the  sale  was  made  to  Gardner  issued  from 
the  circuit  court.  No  defense  was  made  to  the  bill.  Harris 
himself  was  a  non-resident,  and  had  been  for  years,  and  had 
no  other  notice  of  the  proceeding  than  such  as  is  effected  by 
publication.  All  the  defendants  were  defaulted,  and  a  refer- 
ence made  to  the  master  to  take  proofs  of  the  matters  alleged 
in  the  bill. 

Among  the  proofs  taken  by  the  master  was  the  testimony 
of  one  Julius  Mulvey,  a  witness  produced  by  complainants, 
who  testified  he  had  carefully  examined  the  records  of  the 
title  to  the  land  in  controversy,  and,  so  far  as  record  thereof 
can  be  found  in  tlie  recorder's  office  of  Cook  county,  that  there 
is  no  record  in  that  office  of  any  conveyance  of  this  land  to 
Benjamin  Harris,  or  any  right  or  interest  in  Harris  in  the 
premises.  This  testimony  was  taken  by  the  master  on  the 
12th  day  of  June,  1855,  in  presence  of  complainants,  and  on 
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which  the  master  in  chancery  reported  to  the  court  that  said 
Benjamin  Harris  had  no  title  of  record  to  the  said  parcel  of 
land,  and  that  his  mortgage  to  Kercheval  should  be  declared 
null  and  void  as  to  the  parties  holding  the  title  of  record. 
The  court  decreed  in  all  things  in  substantial  conformity  with 
the  master's  report,  there  being  no  person  present  to  except 
to  it.  This  false  testimony,  added  to  the  false  allegation  in 
their  bill,  secured  the  decree  in  their  favor. 

We  say  the  testimony  of  Mulvey  was  false,  for  the  fact  is 
not  denied  that  a  deed  of  conveyance  for  these  premises  from 
Noble  to  Harris  was  on  record  in  the  recorder's  office  of  Cook 
county  on  the  first  day  of  August,  1837,  nearly  twenty  years 
before  he  testified,  and  was  on  record  at  the  time  he  testified. 
But  it  is  said  Harris  was  a  party  to  these  proceedings,  and  it 
was  in  his  power  to  prevent  the  decree,  by  proper  proofs  on 
his  part,  and  it  is  now  too  late  for  him  or  his  heirs  to  contest 
this  de^cree. 

Here  is  the  important  point  in  the  case.  The  rule  is  well 
settled,  that  a  party  to  a  decree  in  chancery  or  to  a  judgment 
at  law  is  concluded  by  the  decree  or  judgment.  Another  rule 
is,  that  all  parties  whose  interests  may  be  affected,  and  those 
onlv,  can  be  parties  to  judicial  proceedings  at  law  or  in  chan- 
cery. In  this  sense,  was  Harris  a  party  to  these  proceedings? 
We  are  inclined  to  the  opinion  he  was  not,  and  if  not,  his 
heirs  or  privies  are  not  affected  by  it. 

It  is  admitted  by  the  pleadings  that,  in  1841,  whilst  the 
Bankrupt  Act  of  that  year  was  in  force,  some  fourteen  years 
before  the  Cornell  and  Fellows  bill  was  filed,  Harris  had  been 
adjudicated  a  bankrupt,  and  one  Cyrus  F.  Miller  appointed 
his  assignee,  in  whom  all  Harris'  estate,  real  and  personal, 
vested,  by  operation  of  that  law.  From  that  day  thenceforth 
Harris  was  as  a  dead  man,  so  far  as  property  rights  were  con- 
cerned, another  owner  appearing  in  the  person  of  his  legal 
representative,  his  assignee,  Miller.  Harris  being  dead  to  all 
possessions,  he  had  not  the  capacity  to  be  a  party  to  any  pro- 
ceeding touching   the  same.     He   could   not  bring  an  actioij 
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for  auy  interest  he  may  have  had  in  property  prior  to  the 
adjudication  and  the  appointment  of  an  assignee,  nor  could 
he  be  made  a  party  to  defend  such  property.  This  being  so, 
Harris  was  not,  in  legal  contemplation,  a  party  to  the  Cor- 
nell and  Fellows  proceedings  and  decree. 

The  Bankrupt  Act,  proprw  vigore,  divested  the  bankrupt  of 
all  his  property  rights,  and  vested  them  in  the  assignee,  who 
thenceforth  held  the  absolute  title  to  it.  and  no  principle  is 
better  settled  than  this,  that  a  party  holding  the  legal  title  to 
property  which  is  made  the  subject  of  judicial  investigation, 
is  a  necessary  and  an  indispensable  party  to  such  proceedings. 
If  he  is  not,  no  decree  which  may  be  passed  affecting  such 
property  can  bind  him.  No  citations  of  authority  are  neces- 
sary on  this  point.  It  is  so  self-evident  as  to  require  neither 
argument  nor  authority  to  sustain  it. 

It  is  urged  by  appellees,  that  Harris  could  have  taken  ad- 
vantage of  this  defect  in  the  Cornell  proceedings,  at  the  proper 
time,  by  plea  or  otherwise,  but  as  he  was  not  a  party  to  the 
proceedings,  for  the  reasons  we  have  given  nothing  can  be 
urged  against  him  for  non-action  on  his  part. 

It  is  somewhat  singular,  and  worthy  of  note  and  comment, 
tiiat  the  party  having  the  legal  title  to  this  land  was  a  resi- 
dent within  the  jurisdiction  of  the  court  at  the  time  the  bill 
of  Cornell  and  Fellows  was  filed,  and  amenable  to  the  process 
of  the  court,  and  he  was  not  made  a  party,  whilst  Harris,  who 
had  no  interest,  and  was  non-resident,  was  made  a  party.  It 
is  no  answer,  to  say  INIiller's  rights  as  assignee  were  unknown 
to  the  complainants,  for  the  records  of  the  District  Court  in 
which  the  adjudication  in  bankruptcy  was  had,  and  by  which 
Miller's  rights  arose,  were  open  public  records,  and  notice  to 
all  the  world. 

We  have  said,  by  this  adjudication  the  title  of  Harris  to 
this  land  became  vested  in  Miller,  but  it  is  denied  that  Har- 
ris had  title  at  any  time. 

Here,  dates  are  of  importance.  Noble's  deed  to  Harris 
bears  date  October  6,  1836.     On  that  day  Harris  had  all  the 
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title  Noble  had.  and  his  title  is  not  disputed,  for  appellees 
claim  through  and  under  Noble.  How  was  Harris  deprived 
of  that  title?  It  is  answered,  before  he  recorded  his  deed 
from  Noble,  which  he  did  not  do  until  August  1,  1837,  Gard- 
ner obtained  a  judgment  against  Noble  on  the  7th  of  July 
preceding. 

This  judgment  would  be  a  lien  for  seven  years,  had  Gard- 
ner sued  out  an  execution  within  one  year  after  the  rendition 
of  the  judgment.  This  he  did  not  do,  and  did  not  sue  out 
his  execution  until  the  5th  of  February,  1840,  nearly  three 
vears  thereafter.  In  the  interval,  on  August  1,  1837,  Harris 
placed  his  deed  on  record,  and  he  became  vested  with  a  legal 
recorded  title.  By  not  suing  out  tlie  execution  within  the 
vear,  Gardner  lost  his  lien,  and  Harris'  title  became  impreg- 
nable. This  principle  is  fully  established  in  Fitts  et  al.  v. 
Davis  et  al.  42  111.  391,  and  again  affirmed  in  Eamesv.  Tlie 
Germania  Turn  Yerein,  decided  at  Sept.  T.  1874.  As  between 
Harris  and  Gardner,  the  title  of  Harris  was  paramount.  His 
deed  was  on  record  August  1.  1837.  These  are  the  facts  as 
they  appear  in  the  record,  yet,  in  1855,  when  Cornell  and  Fel- 
lows exhibited  their  bill  of  complaint,  they  alleged  therein 
that  the  execution  on  Gardner's  judgment  was  issued  from  the 
circuit  court  of  Cook  county,  and  after  reference  to  the  mas- 
ter to  take  proofs,  a  witness  was  produced  by  them,  who  tes- 
tified he  had  examined  the  records  of  Cook  county,  and  no 
deed  was  on  record  conveying  any  interest  in  this  land  from 
Noble  to  Harris,  when,  in  truth  and  in  fact,  it  had  been  on 
the  records  nearly  eighteen  years,  and  was  then  on  record.  It 
was  on  this  allegation  and  this  false  testimony  the  court  passed 
the  decree. 

Can  there  be  any  doubt  the  court  was  imposed  upon?  Can 
it  be  supposed  the  court  would  have  passed  such  a  decree,  had 
it  known  the  writ  was  issued  out  of  the  office  of  a  defunct 
court,  and  would  it  have  held  Harris  had  no  title,  if  it  had 
been  informed  his  deed  was  on  record,  and  had  been  mar 
eighteen  years?     It  is  not  possible.     It  seems  to  us  the  case 
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is  fully  within  the  principles  of  McConnel  v.  Gibson  et  al.  12 
111.  128. 

There  is  another  fact  of  which  the  court  was  not  advised, 
in  the  Cornell  and  Fellows  proceedings,  and  it  was  import- 
ant— that  is,  that  Harris  had  been  adjudicated  a  bankrupt, 
and  his  estate,  of  which  this  tract  of  land  was  part,  had  vested 
in  an  assignee,  and  that  assignee  not  a  party  to  the  proceed- 
ings. 

This  bill  seeks  to  impeach  the  Cornell  and  Fellows  decree, 
for  fraud,  and  the  facts  constituting  the  fraud  being  admitted 
by  the  defendants,  and  well  stated  in  the  bill,  the  court  should 
not  have  dismissed  the  bill,  but  retained  it  for  an  answer. 
It  may  be,  all  these  charges  can  be  satisfactorily  explained, 
but,  as  the  case  now  stands,  they  are  admitted  to  be  true,  and 
being  true,  appellants  are  entitled  to  a  decree. 

But  it  is  said,  in  argument,  they  have  been  guilty  of  laches; 
they  have  delayed  too  long  now  to  gain  the  favorable  ear  of  a 
court  of  equity.  That  question  is  usually  presented  by  answer, 
and  will  not  be  discussed  now.  It  may  be  remarked,  however, 
that  Cornell  and  Fellows  did  not  take  any  steps  to  perfect 
their  title  until  nearly  or  quite  thirteen  years  had  elapsed 
after  Gardner's  purchase  at  sheriff's  sale,  and  there  is  no  alle- 
gation or  proof  on  either  side  that  actual  possession  has  been 
taken  of  the  premises,  or  any  expenditure  of  money  thereon 
in  improvements  or  otherwise.  There  are  no  such  facts 
alleged  in  the  Cornell  and  Fellows  bill. 

We  will  barely  remark,  on  the  other  point,  that  Miller  is 
now,  the  debts  or  the  bankrupt  being  outlawed,  a  naked  trus- 
tee for  appellants;  that  this  principle  seems  to  have  been 
settled  by  this  court  at  the  September  term,  1875,  in  the  case 
of  Hardin  v.  O.sborn,  where  it  was  held  the  purposes  of  the 
trust  having  been  accomplished,  the  owner  of  the  trust  be- 
came, by  operation  of  law,  reinvested  with  the  legal  title,  and 
could  siie  in  ejectment. 

We  have  not  designed  to  go  fully  into  the  merits  of  all  the 
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questions  raised  in  argument,  but  only  so  far  as  to  determine 
the  bill  is  a  proper  one  for  an  answer. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  consistent  with  this  opinion. 

Decree  reversed. 


The  American  Express  Company 

V, 

Robert  Greenhalgh. 

1.  Common  carkier  —  to  whom  goods  should  be  delivered.  A  common 
carrier  may  usualh-  deliver  goods  to  the  consignee  on  the  terms  specified, 
or  if  refused  by  the  consignee,  he  may  return  them  to  the  consignor,  or 
if  the  title  has  changed  after  receiving  them,  or  if  neither  the  consignor 
nor  the  consignee  had  title  to  the  property  when  he  received  it,  he  may 
absolve  himself  from  the  duties  of  a  common  carrier  by  delivering  it  to 
tlie  true  owner. 

2.  When  a  common  carrier  delivers  goods  to  one  other  than  the  con- 
signee or  consignor,  he  does  so  at  his  peril,  and  it  devolves  upon  him  to 
prove  that  he  has  delivered  them  to  the  real  owner. 

3.  Goods  were  delivered  to  an  express  company,  marked  "C.  O.  D.,' 
to  be  carried  to  the  consignee.  The  consignee  paid  the  express  charges 
but  refused  to  receive  the  goods,  and  directed  the  companj'  to  return 
them  to  the  consignor.  The  consignor  brought  suit  against  the  con- 
signee,  and  recovered  a  judgment  for  the  value  of  the  goods,  but  in  the 
meantime,  after  a  verdict  was  rendered  in  favor  of  the  consignor,  and 
before  judgment  was  rendered  thereon,  the  express  company,  by  direction 
of  the  consignor's  attorney,  returned  the  goods  to  the  consignor.  The 
consignee  never  countermanded  his  directions  to  the  companj'  to  re-ship 
to  the  consignor.  When  final  judgment  was  rendered,  the  consignee 
brought  an  action  of  trover  against  the  company  to  recover  the  value  of 
the  goods,  witliout  ofiering  to  pay  the  $250:  Held,  that  the  consignee 
had  uo  right  of  action  against  the  compan}-. 

4.  In  such  case,  if  the  consignee  had  notified  the  company  that  he  had 
been  sued  for  the  value  of  the  goods,  and  required  it  to  hold  them,  and 
not  deliver  to  the  consignor  until  the  litigation  ended,  it  seems  that  a 
different  question  would  be  presented;  but  it  was  not  the  duty  of  the 
company  to  seek  the  owner,  nor  was  it  its  duty,  unasked  and  unwarned, 
to  seek  to  protect  the  contingent  future  interests  of  the  consignee. 
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Appeat>  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  ^f.  D.  C(>okk  &  Sos.  and  Messrs.  Douglass  & 
Harvky,  for  the  appellant. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  Grisraer  tSi  Buxbaum.  of  Chicago,  in  the 
month  of  February.  1874,  shipped  Robert  Greenhalgh.  of 
Galesbnrg.  a  box  of  goods,  marked  "C.  O.  D.  $250."  by  the 
American  Express  Company.  The  goods  were  duly  received 
by  the  agent  at  the  latter  named  place,  and  offered  to  the 
consignee  and  the  money  demanded,  but  he  refused  to  receive 
or  pay  for  them,  but  paid  the  express  charges.  He  requested 
the  express  company  to  return  the  goods  to  the  consignors. 

The  consignors  subsequently  brought  suit  against  the  con- 
signee, to  recover  the  value  of  the  goods,  at  the  March  term. 
1874,  of  the  county  court  of  Knox  county.  The  case  was 
tried  by  the  court  and  a  jury  on  the  13th  day  of  August  fol- 
lowing, the  trial  resulting  in  a  verdict  in  favor  of  plaintiffs.  A 
motion  for  a  new  trial  was  entered,  but  it  was  overruled  on 
the  21st  of  that  month. 

On  the  14th  of  August,  the  day  after  the  jury  found  the 
verdict,  the  com{)any.  under  the  directions  of  the  attornev 
for  the  consignors,  re-shipped  the  goods,  and  sent  them  back 
to  Grismer  &  Buxbaum,  and  the  pacliage  was.  on  the  loth, 
delivered  to  and  received  by  tliem.  About  the  24th  dav  of 
the  same  month,  appellee  demanded  the  goods  of  the  com- 
pany, without  offering  to  pay  the  ^250  charges  required  by 
th«  consignors  to  be  paid  before  they  should  be  delivered. 
The  demand  not  having  been  complied  with,  Greenhalgh 
brouo^ht  trover  to  recover  the  value  of  the  goods. 

On  the  trial  in  the  court  below,  it  was  admitted  that  the 
judgment   recovered   in  the   county  court   gave  absolute  title 


70  Amekicait  Ex.  Co.  v.  Gkeenhalgh.        [Sept.  T. 

Opinion  of  the  Court 

to  the  goods  iu  controversy  to  Greenhalgh.  On  that  trial  by 
the  court  and  a  jury,  a  verdict  was  rendered  in  favor  of  the 
plaintiff,  and  against  the  defendant,  for  the  value  of  the  goods, 
and  the  court,  after  overruling  a  motion  for  a  new  trial,  at 
the  same  time  rendered  judgment  on  the  verdict,  and  defend- 
ant appeals  to  this  court,  and  asks  a  reversal. 

Appellee,  iu  urging  an  affirmance,  lays  great  stress  upon 
the  concession  that  the  recovery  by  Grismer  &  Buxbaum  of 
the  judgment  in  the  county  court  vested  the  absolute  title  of 
the  goods  in  appellee.  We  fail  to  see,  even  if  the  proposition 
is  true,  which  we  do  not  now  determine,  as  this  record  does 
not  present  the  question,  what  pertinency  that  has  to  the 
question  of  liability  of  appellant  to  pay  for  the  goods.  The 
goods  had  been  returned  to  and  received  by  Grismer  &  Bux- 
baum six  days  before  the  judgment  was  rendered.  If  appel- 
lee was  only  vested  with  the  absolute  title  in  the  goods  by 
the  rendition  of  the  judgment,  then  he  did  not  have  such  a 
title  whilst  the  goods  were  in  the  possession  or  under  the  con- 
trol of  appellant;  and  if  he  thus  became  invested  with  such 
a  right,  it  was  as  against  the  consignors,  who  then  had  the 
goods,  and  that  by  no  means  of  which  we  are  aware  gave  a 
right  of  recovery  against  the  company. 

It  is  also  urged  that  the  agent  of  the  company  at  Gales- 
burg  knew  of  the  suit,  and  should  have  held  the  goods  until 
he  knew  how  it  finally  terminated;  that  he,  in  fact,  knew  of 
the  verdict  before  he  returned  the  goods.  Suppose  be  did: 
appellee  had  given  him  orders  to  return  them,  and  they  had 
not  been  countermanded  ;  and  when  the  attorney  for  the  con- 
signors gave  similar  orders,  the  agent  must  have  supposed,  as 
he  had  a  right  to,  that,  as  he  had  such  orders  from  both  par- 
ties, he  was  fully  justified  in  obeying  the  orders.  Appellee 
took  no  steps  to  inform  appellant  that  he  had  changed  his 
mind,  and  was  ready  or  willing  to  receive  the  goods,  or  that 
he  looked  to  it  to  retain  the  goods  until  the  termination  of 
the  litigation.  If  he  had  supposed  that  the  commencement 
of  the  suit  gave  him  unconditional  title,  it  is  strange  that  he 
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made  no  demand  of  the  goods  pending  the  litigation  ;  but  we 
apprehend,  from  his  conduct,  that  he  had  no  such  supposi- 
tion. . 

Conceding,  then,  that  the  recovery  of  the  judgment  vested 
absolute  title  in  the  appellee,  and  that  it  is  the  duty  of  a 
bailee  to  deliver  property  to  the  true  owner,  without  reference 
to  the  person  from  whom  he  received  it,  the  company  did, 
according  to  the  theory  of  appellee's  counsel,  deliver  it  to  the 
true  owner.  Until  the  recovery  of  the  judgment,  it  is  not 
contended  that  the  title  to  the  property  was  in  appellee,  or  in 
any  one  else  but  the  consignors. 

It  was  not  the  duty  of  appellant  to  seek  the  owner,  nor 
was  it  its  duty,  unasked  or  unwarned,  to  seek  to  protect  the 
contingent  future  interests  of  appellee.  It  had  no  right  to 
intermeddle  with  the  private  affairs  of  the  parties  to  that 
litigation.  Had  appellee  notified  the  company  that  he  was 
sued  for  the  price  of  the  goods,  and  required  it  to  hold  the 
goods,  aud  not  deliver  them  to  the  consignors  until  the  liti- 
gation ended,  then  it  is  probable  that  a  very  different  ques- 
tion would  have  arisen.  A  common  carrier  may,  usually, 
deliver  the  goods  to  the  consignee  on  the  terms  specified,  or 
if  refused  by  the  consignee,  he  may  return  them  to  the  con- 
signor, or  if  the  title  has  changed  after  receiving  them,  or  if 
neither  consignor  nor  the  consignee  had  title  to  the  property 
when  he  received  it,  he  may  absolve  himself  from  the  duties 
of  a  common  carrier  by  delivering  them  to  the  true  owner; 
but  when  he  delivers  to  another  than  the  consignee  or  con- 
signor in  the  manner  we  have  seen  he  may,  he  does  so  at  his 
peril.  In  such  case,  it  devolves  upon  him  to  prove  that  he 
has  delivered  to  the  real  owner. 

We  think  the  evidence  wholly  fails  to  make  out  a  case,  and 
the  court  below  erred  in  refusing  to  grant  a  new  trial,  aud 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


72  P.,  P.  &  J.  E.  R.  Co.  V.  Barton.  [Sept.  T. 

Svllabus. 


Peoria,  Pekin  and  Jacksojstville  Railroad  Co. 

V. 

William  C.  H.  Barton. 

1.  Raileoads — liable  for  injury  to  stock  in  cities  and  towns  only  where 
negligence  is  shown.  In  a  suit  against  a  railroad  company  for  injury  done 
to  stock  by  their  trains  within  the  limits  of  a  city,  town  or  village,  there 
can  be  no  recovery  without  an  averment  in  the  declaration  that  the  ser- 
vants of  the  company  were  guilty  of  negligence  in  running  its  trains 
through  such  city,  town  or  village.  Negligence  must  not  only  be  averred 
in  the  declaration,  but  there  must  be  proof  of  negligence  on  the  part  of 
the  agents  and  servants  of  the  company  in  charge  of  the  train  at  the  time 
the  injury  occurs. 

2.  Same — liable  for  ii^jury  to  stock  when  they  neglect  to  fence  their  track. 
A  railroad  ran  through  a  common  field  of  several  square  miles,  owned  by 
different  parties,  some  of  whom  resided  thei-eiu,  which  was  fenced  only 
on  the  outside.  The  railroad  had  been  opened  for  use  more  than  six 
months,  and  the  company  had  neglected  to  fence  its  track  entirely  through 
the  inclosure:  Held^  the  company  was  liable  for  stock  killed  by  its  trains 
inside  of  the  iuclosure. 

3.  Same — required  to  construct  barrier  to  stock  getting  on  track,  at  both 
public  and  private  crossings.  Where  there  was  a  common  field  of 
several  square  miles,  belonging  to  different  owners,  but  fenced  onlj-  on  the 
outside,  through  which  a  railroad  ran,  and  there  was  a  crossing  over  the 
railroad  track  inside  of  the  inclosure,  which  was  used  principall)'  by 
parties  residing  therein,  it  was  held^  that  such  crossing  was  not,  in  any 
just  sense,  a  public  road  crossing,  across  which  the  company  could  not 
lawfully  fence,  and  that  even  if  it  was,  the  company  would  be  required 
to  place  cattle  guards  there  to  keep  cattle  from  getting  on  its  track, 
and  if  it  was  a  private  farm  crossing,  as  it  really  was,  it  was  the  duty  of 
the  company  to  place  bars  or  gates  there,  and  if  it  failed  to  place  either 
cattle  guards  or  gates  or  bars  there,  it  would  be  liable  for  anj'  injury  to 
stock  by  its  trains. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Mr.  H.  B.  Hopkins,  for  the  appellant. 
Mr.  George  W.  Gable,  for  the  appellee. 
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Mr.  Chief  Justice  Scott  delivered  the  opiuiou  of  the 
Court : 

This  action  was  brought  to  recover  tlie  value  of  stock,  be- 
longing' to  plaintiff,  that  had  been  killed  bv  the  engines  and 
cars  on  defendant's  railroad.  One  of  the  animals  for  M'^hich 
plaintiff  recovered  appears,  from  the  evidence,  to  have  been 
killed  in  the  town  of  Lower  Peoria,  at  a  point  where  it  was 
not  the  duty  of  the  railroad  company  to  fence  its  track.  The 
declaration  is  npon  the  statutory  duty  of  defendant  to  erect 
and  maintain  suitable  fences  to  keep  stock  from  getting  upon 
its  track,  and  avers  the  stock  was  killed  by  reason  of  its  neg- 
lect in  that  regard.  It  contains  no  averment  that  defendant's 
servants  were  guilty  of  negligence  in  running  its  trains  througli 
the  town  of  Lower  Peoria.  Without  such  an  averment  there 
could  be  no  recovery  for  stock  killed  within  the  limits  of  a 
city,  town  or  village.  Negligence  must  not  onlv  be  averred 
in  the  declaration,  but  there  must  be  proof  of  negligence  on 
the  part  of  the  agents  and  servants  of  the  company  in  charge' 
of  the  train  at  the  time  the  injury  occurred.  The  case  of 
The  Chi.  and  N.  W.  Railroad  Co.  v.  Barrie,  55  111.  227,  is 
conclusive  on  this  branch  of  the  case. 

The  other  stock  was  killed  on  defendant's  road  where  it 
passes  through  a  common  field,  consisting  of  several  square 
miles,  owned  by  different  persons,  some  of  whom  resided 
therein,  and  was  fenced  only  on  the  outside.  The  railway 
company,  although  its  road  had  been  open  for  use  more  than 
six  months,  had  not  fenced  its  track  entirely  through  the 
inclosure.  Within  the  limits  of  this  common  field,  and  near 
where  the  stock  was  killed,  there  was  a  crossing,  which  de- 
fendant insists  was  a  "public  road  crossing,"  and  that  the 
company  could  not  lawfully  fence  across  it.  It  was  used 
principally  by  parties  residing  within  the  inclosure,  and  was 
not  a  public  road  in  any  just  sense;  but  if  it  was,  it  would 
not  release  defendant  from  liability  for  th.e  stock  killed  near 
thai  point.     The  stock  was  not  killed  exactly  on  the  crossing. 
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Had  it  been  a  public  crossing,  it  would  have  been  the  duty 
of  the  company  to  place  ^'cattle  guards"  there,  to  prevent 
stock  from  getting  upon  the  track ;  and  if  a  private  '•farm 
crossing,"  as  it  really  was,  it  was  the  duty  of  the  company  to 
place  there  bars  or  gates  for  the  protection  of  stock  that  might 
lawfully  run  at  large  within  the  common  field.  The  company 
liad  erected  neither  "cattle  guards"  nor  "bars  or  gates,"  and 
it  was,  therefore,  clearly  liable  for  the  stock  killed. 

We  are  compelled  to  reverse  the  judgment,  because  plain- 
tiff was  permitted  to  recover  for  one  animal  killed,  where, 
under  the  declaration  and  proof  in  the  case,  there  was  no  lia- 
bility on  the  defendant.  The  judgment  for  the  value  of  the 
other  stock  would  have  been  permitted  to  stand,  had  the  claim 
for  the  value  of  the  animal  killed  in  Lower  Peoria  been  dis- 
missed out  of  the  case,  as  it  ought  to  have  been. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  A.  Wilkins 

V. 

Noah  Maeshall. 

1.  Residence — whether  lost  by  leaving  the  State.  A  party  who  leaves 
this  State,  without  any  settled  intention  of  acquiring  a  residence  else- 
where, but  only  with  a  conditional  intention  of  so  doing,  does  not  lose 
his  residence  here  so  long  as  that  intention  remains  conditional. 

2.  A  resident  of  this  State  left  it  with  a  view  to  seeking  a  better 
climate,  and  if  he  found  one  that  suited  hira,  and  everything  else  was 
agreeable,  of  making  it  his  home,  but  with  no  particular  place  in  view. 
He  visited  Iowa,  Nebraska  and  Kansas,  and  in  the  latter  State  he  took  a 
contract  to  do  some  hauling  for  a  railroad  bridge  being  built.  There  he 
was  taken  sick,  and  returned  to  his  former  home  in  this  State,  never 
having  acquired  a  residence  or  determined  to  make  his  residence  at  any 
other  place  than  in  Illinois,  and  having  been  absent,  in  all,  about  seven 
months:     Eeld,  that  he  did  not  lose  his  residence  in  Illinois. 
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3.  Evidence — as  to  intent  of  one  to  change  his  residence.  On  the  trial  of 
a  contested  election  case,  where  the  ground  of  contest  was,  that  the  party 
elected  had  lost  his  residence  by  leaving  the  State,  the  contestant  called 
the  claimant  as  a  witness,  and,  whilst  he  was  on  the  witness  stand,  one 
of  the  jurors  asked  him  what  was  his  intention  when  he  went  awa}- — w;is 
it  to  make  a  visit,  or  for  some  dther  purpose?  The  contestant  objected 
to  the  question,  and  the  court  sustained  the  objection  :  Held,  that  the  testi- 
mony called  for  by  the  question  was  proper,  and  it  was  error  to  exclude  it. 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon. 
JoHX  C.  Yates,  Judge,  presiding. 

Messrs.  Ingersoll  &  Puterbaugh,  and  Mr.  W.  S.  Bush, 

for  the  appellant. 

Messrs.  Johnson  &  Hewett,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  decree  of  the  county  court  of 
Peoria  county,  in  a  proceeding  instituted  therein,  under  chap- 
ter 46  of  the  revision  of  1874,  to  contest  the  election  of 
appellant  to  the  office  of  collector  of  the  town  of  Raduer,  in 
that  county. 

The  point  of  contest  was,  ineligibility  to  hold  office,  for 
the  reason  that  appellant  was  not,  at  the  time  of  the  election, 
a  resident  of  the  State,  and  was  not  a  legal  voter  and  elector 
at  the  time  he  received  the  highest  number  of  votes  for  the 
office  in  question.  An  issue  was  made  up  on  this  allegation, 
and  tried  by  a  jury,  who  found  appellant  was  not  eligible. 
The  court  thereupon  decreed  appellant  was  not  eligible,  and 
that  the  election  was  void.  To  reverse  this  decree  this  appeal 
is  prosecuted. 

Much  testimony  was  heard,  and  the  court  gave  all  the 
instructions  asked  by  both  parties. 

It  appears  appellant,  whose  election  is  contested,  was  a  man 
or'  mature  years,  and  had  resided  in  this  State' continuously 
since  1838,  and  up  to  June,  1873.  He  was  unmarried  and 
made  his  home  with  his  brother  Charles,  in  E-adner  township 
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at  this  time,  and  had  so  done  for  some  time  previous,  work- 
ing some  part  of  his  brother's  land,  and  engaging  in  some 
light  pursuits  of  his  own.  He  had  not  much  personal  prop- 
erly and  no  land,  and  no  home  but  his  brother's.  He  was 
registered  as  a  voter  of  Kadner  township,  in  October,  1872, 
and  was  one  of  the  judges  of  the  election  in  the  same  in 
November,  1873,  and  was  elected  township  collector  in  1871 
or  1872.  In  June,  1873,  he  packed  up  what  little  effects  he 
had,  and,  with  his  horses  and  wagon,  went  West,  in  search  of  a 
new  home,  visiting  the  States  of  Iowa,  Nebraska  and  Kansas. 
In  Riley  county,  Kansas,  a  railroad  bridge  was  being  built, 
and  he  obtained  a  contract  for  hauling  the  timber  and  iron 
for  it;  went  to  Fort  Scott,  and  was  very  sick  there.  At  Fort 
Scott  he  left  his  team,  and  started  by  rail,  December  22,  1873, 
to  his  brother  Charles',  in  Eadner  township,  having  been 
absent  about  seven  months. 

ItM'ill  be  seen,  by  the  proofs,  that  appellant  did  not  remain 
long  enough  in  any  one  State  to  gain  more  than  a  temporary 
residence  in  any  one  of  them.  He  was  called  as  a  witness 
for  the  contestant,  and,  in  answer  to  an  interrogatory  of  con- 
testant, as  to  his  delay  at  the  railroad  bridge,  if  that  was 
the  point  he  aimed  at  when  he  started  from  home,  he  stated 
it  was  not;  that  he  had  no  very  definite  point  in  view  when 
he  started;  thought,  at  one  time,  he  would  see  California;  at 
another,  that  he  would  see  Texas,  or  that  he  would  go  South, 
and  so,  he  says,  "  I  did  not  go  where  I  thought  I  might  go." 
He  seemed  to  desire  a  climate  different  from  that  of  this 
State,  and  if  he  found  such,  and  the  prospects  good,  he  would 
settle,  and  locate  a  soldier's  claim.  He  was  like  thousands 
of  others  who  leave  home  in  search  of  a  better,  and,  like 
many  of  those  thousands,  not  finding  what  he  sought,  he 
returned  to  that  spot  which  had  been  so  long  a  home  to  him 
— his  brother's  roof-tree ;  and  at  the  election  in  April  next 
after  his  retlirn,  his  friends  and  neighbors  again  elected  him 
collector  of  the  township.  The  theory  of  the  contestant  is, 
that  leaving   his  home   in  Raduer  without  making  any  pro- 
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vision  for  a  return  to  it  at  some  future  day,  was,  ijjso  facto, 
such  an  abandonment  as  to  deprive  him  of  the  right  of  claim- 
ing it  as  his  home,  should  he  return  to  it. 

There  is  no  question,  the  residence  of  appellant  had  been 
for  years  Radner  township,  making  his  home  with  his  brother 
there.  He  had  no  other  residence — no  other  home — and  there 
he  had  exercised  his  political  rights.  The  question,  then,  is, 
did  his  absence,  under  the  circumstances  given  in  evidence, 
create  a  forfeiture  of  those  rights?  He  has  acquired  no  new 
residence,  for  if  he  had  the  animus  so  to  do,  the  factum  is 
wanting.  !Never  having  acquired  any  other  residence  or 
home,  his  intention  to  resume  his  old  home  is  made  manifest 
by  his  actual  return  to  it,  which  he  had  not  forfeited  by 
acquiring  one  elsewhere. 

There  is  a  strong  analogy  to  the  homestead  right,  as  that 
can  not  exist  without  a  residence.  In  the  case  of  Kitchell  v. 
Burgwin  ei  ux.  21  111.  40,  this  court  said,  a  homestead  right 
would  exist,  though  the  head  of  the  family  should  leave  it, 
in  search  of  another  home  in  a  distant  State,  and,  being  dis- 
appointed in  finding  one,  might  return  to  it. 

We  gather  from  all  the  testimony  in  the  case  the  strong 
impression,  if  appellant  could  find,  in  his  journeyings,  a  bet- 
ter climate  than  this,  and  other  things  suited,  he  would  take 
up  his  residence  in  it.  Not  finding  such,  after  an  exploration 
of  seven  months,  he  returned  to  his  old  home,  and  we  can 
not  say  he  had  forfeited  it  as  his  residence  by  means  thereof, 
as  he  had  gained  no  other  residence. 

In  Hayes  et  al.  v.  Hayes  et  al.  Sept.  T.  1874,  it  was  held,  a 
residence  in  Iowa  for  two  years,  not  being  accompanied  with 
an  intention  to  remain  there,  was  not  a  forfeiture  of  the 
original  residence  in  Rock  Island  county,  in  this  State. 

So,  in  Fotts  v.  Davenport  et  al.  79  111.  455,  it  was  held, 
Davenport  had  not  abandoned  his  homestead  by  prosecuting 
his  business  at  Chicago,  remaining  there  with  his  family  two 
years. 

In  these  cases,  it  is  true,  the  parties  had  left  portions  of 
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their  property  at  the  old  residence,  and,  in  the  last  case, 
Davenport  had  reserved  two  rooms  of  his  house,  to  be  occu- 
pied' in  case  he  returned.  The  difference  in  the  cases  is, 
simply,  that  appellant,  having  no  house  of  his  own,  no  family, 
and  no  property  save  that  which  accompanied  him,  did  not 
have  it  in  his  power  to  give  the  same  evidence  of  an  inten- 
tion to  return  as  in  the  other  cases.  Still,  he  acquired  no 
other  home,  and  he  returned  to  that  he  rightfully  claimed  as 
a  home. 

Appellant  was  asked  by  a  juror,  when  on  his  examination 
as  a  witness,  this  question:  "What  was  your  intention  when 
you  went  away — was  it  on  a  visit  you  went  away,  or  for  some 
other  purpose?"  Contestant  objected  to  this  question,  and 
the  court  sustained  it,  and  the  witness  was  not  permitted  to 
answer.  He  was  contestant's  witness,  and  one  well  qualified 
to  know,  and,  therefore,  to  speak  of  his  own  intentions;  and, 
as  intention  was  a  very  important  element  in  the  question 
involved  in  the  contest,  we  are  of  opinion  it  was  competent 
testimony,  and  should  have  gone  to  the  jury,  and  it  was  error 
to  exclude  it. 

As  we  have  said,  the  court  gave  all  the  instructions  asked 
by  both  parties.  We  think  the  first  given  for  the  contestant 
was  calculated  to  mislead  the  jury.  A  residence  is  not  lost 
by  a  party  seeking  another  residence,  until  he  has  acquired 
another  residence. 

As,  however,  the  merits  of  the  case  are  so  decidedly  with 
appellant,  and  no  ground  for  contest  existing,  we  do  not  deem 
it  necessary  to  go  into  a  consideration  of  the  instructions,  as  the 
decree  will  be  reversed  without  a  remandment  of  the  cause. 

We  think  it  quite  clear,  from  the  testimony,  that  appellant 
(lid  not  leave  this  State  with  the  settled  intention  of  becoming 
a  resident  elsewhere.  It  was  only  conditional,  and  so  long 
as  it  remained  conditional,  his  residence  must  be  held  to  have 
been  in  Radner  township,  in  Peoria  county. 

For  the  reasons  given,  the  decree  is  reversed. 

Decree  reversed. 


1875.]  MosHiEK,  Admk.  v.  Meek  et  al.  79 

Syllabus. 


Timothy  Moshier,  Admr. 

0. 

William  H.  Meek  et  al, 

1.  Vkndob's  lien,  a  vendor's  lien  in  equity  is  created  by  operation 
of  law,  even  though  the  vendor  does  not  know  that  such  lien  exists  when 
he  parts  with  the  title  to  land,  without  any  other  security  for  the  payment 
of  the  purchase  money. 

8.  Any  act  or  declaration  of  the  vendor  which  shows  he  does  not  rely 
upon  the  lien,  or  has  abandoned  it,  operates  to  prevent  its  attaching,  or  to 
destroy  it. 

3.  Same — how  lost.  If  the  vendor  transfers  the  notes  taken  for  the 
purchase  money,  he  is  regarded  as  having  received  his  pay,  and  the  lien 
is  gone  and  does  not  pass  to  his  assignee.  And  if  the  vendee  sells  the 
land  to  one  not  having  notice  of  the  lien,  or  not  chargeable  with  notice, 
the  lien  will  be  lost. 

4.  Where  a  father  conveyed  land  to  his  son,  taking  his  notes  for  the 
price,  and  during  his  lifetime  declared  that  he  did  not  intend  to  collect 
the  notes:  ffeld,  that  such  declaration  clearly  showed  he  did  not  intend 
to  rely  on  or  enforce  a  vendor's  lien,  and  consequently  his  representatives 
could  not  enforce  one. 

6.  Cbeditor'b  bill — legal  remedies  must  first  be  exhausted.  A  creditor's 
bill  will  not  lie  where  the  complainant  has  not  shown  he  has  exhausted 
his  legal  remedies.  The  claim  must  be  reduced  to  a  judgment,  and  an 
execution  returned  nulla  bona,  before  a  court  of  equity  will  aid  in  reach- 
ing equitable  interests. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  Timothy  Moshier,  administra- 
tor of  the  estate  of  Daniel  Meek,  deceased,  against  William 
H.  Meek,  Eveline  M.  Meek,  Jesse  Weathers,  and  Zelotus 
Cooley,  to  enforce  a  vendor's  lien.  The  opinion  of  the  court 
states  all  the  necessary  facts  of  the  case. 

Messrs.  Lanphere  &  Brown,  for  the  appellant. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lees. 
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Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court: 

Tt  appears  that  some  time  in  February,  1866,  one  Daniel 
Meek  owned,  amongst  others,  a  quarter  section  and  the  fourth 
of  a  quarter  section  of  land,  lying  in  Knox  county,  in  this 
State  ;  that  on  that  day  he  and  his  wife,  and  one  Dowdey  and 
wife,  who  held  the  legal  title  of  a  portion  of  it  for  him,  con- 
veyed this  two  hundred  acres  to  his  son,  Wm.  H.  Meek,  and 
took  from  him  three  promissory  notes,  for  $1000  each,  pay- 
able, respectively,  in  one,  two  and  three  years,  without  inter- 
est. Soon  after  this  conveyance,  William  went  into  possession, 
and  has  held  the  lands  ever  since. 

The  notes  were  never  paid,  and  remained  in  the  possession 
of  Daniel  Meek  until  his  death,  which  occurred  in  March, 
1873;  that  on  the  16th  of  that  month  complainant  was  ap- 
pointed administrator  of  the  estate,  and  qualified  as  such. 
The  notes  not  being  paid,  after  his  father's  death,  and  before 
this  bill  was  filed,  William  and  his  wife  conveyed  the  lands 
to  his  father-in-law,  for  the  expressed  consideration  of  $5000, 
and  took  his  notes  therefor.  William  had  previously  mort- 
gaged the  premises  to  one  Cooley,  for  $1200.  Appellant  filed 
a  bill,  in  the  Knox  circuit  court,  to  enforce  a  vendor's  lien 
on  the  land,  and  made  the  mortgagee,  the  vendee,  and  Wil- 
liam and  his  wife  parties  defendant,  charging  that  the  mort- 
gagee and  vendee  took  with  full  notice. 

The  defense  was  interposed,  that  the  purchase  was  made 
in  good  faith  and  for  value;  but  that  was  abandoned,  and 
they  relied  on  the  defense  that  Daniel  Meek  took  the  notes 
simply  as  a  form,  and  never  intended  to  collect  the  money, 
aud  the  land  was  intended  as  an  advancement. 

On  a  hearing  below,  the  court  refused  to  grant  the  relief 
sought,  and  dismissed  the  bill;  and  to  reverse  that  decree 
complainant  brings  the  record  to  this  court  on  appeal,  and 
assigns  various  errors. 

A.  vendor's  lien  is  given  by  equity,  on  the  ground  that  it 
is,  in  the  absence  of  proof  to  the  contrary,  supposed  the  veu- 
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dor  of  lands  does  not  intend  to  unconditionally  part  with  the 
title  to  his  land  without  security  for  the  payment  of  the  pur- 
chase money.  Hence,  equity  has  created  a  lien  on  the  land 
in  favor  of  the  vendor,  for  the  unpaid  purchase  money.  And 
this  lien,  in  equity,  is  created  without  the  express  agreement 
of  the  parties,  and  even  when  they  do  not  know  that  such  a 
lien  exists  or  is  created  by  operation  of  law.  But  any  act  of 
the  vendor  which  manifests  an  intention  not  to  rely  on  such 
a  lien,  prevents  it  from  attaching,  or  destroys  it  after  it  has 
attached.  If  he  take  other  security  for  the  unpaid  purchase 
money,  or  declare  that  he  does  not  rely  upon  or  hold  the  lieu, 
tliat  is  sufficient  to  discharge  it.  When  the  vendor  transfers 
the  notes,  he  is  regarded  as  having  received  his  pay,  and  the 
lieu  is  gone  and  does  not  pass  to  the  assignee.  And  in  case 
the  vendee  sells  to  a  person  who  has  no  notice  of  the  lien,  or 
is  not  chargeable  with  notice,  the  purchaser  takes  the  land 
free  from  the  lien  of  the  first  vendor.  Any  act  or  declaration 
of  the  vendor  which  shows  he  does  not  rely  upon  or  has  aban- 
doned the  lien,  operates  to  destroy  it  or  prevent  its  attaching 
to  the  land. 

This  being  a  bill  to  enforce  a  vendor's  lien,  complainant, 
to  have  the  relief  prayed,  must  show  all  the  conditions  neces- 
sary to  the  creation  and  continuance  of  the  lieu.  Has  he 
done  so  in  this  case?  We  think  not.  Without  passing  upon 
or  in  anywise  determining  the  effect  of  the  declarations  made 
by  Daniel  Meek  in  his  lifetime,  that  he  did  not  intend  to 
collect  the  notes  of  William  on  his  legal  liability  for  their 
payment,  they  clearly  and  unmistakably  manifest  a  determi- 
nation not  to  rely  upon  or  to  enforce  the  lien.  This  is  as 
manifest  from  these  declarations,  as  if  he  had  formally  said, 
when  the  conveyance  was  made,  that  he  waived  the  right  to 
insist  upon  a  vendor's  lien,  or  had  subsequently  said  the  same 
thing. 

The  vendor's  lien  not  being  in  writing  or  created  by  con- 
tract, and  being  only  implied  in  equity,  it  does  not  require  to 
be  released  by  writing.  As  it  is  inferred  to  exist,  anything 
6— 80th  III. 
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that  indicates  that  it  is  not  relied  ou  or  is  waived  may  be 
shown  to  rebut  the  inference.  Hence  it  is  not  like  writings, 
which  can  not  be  contradicted  or  varied  by  parol,  as  the  de- 
clarations of  the  vendor  may  be  heard  to  overcome  the  infer- 
ence, and  we  think  the  inference  is  effectually  rebutted  in 
this  case.  And  if  Daniel  Meek  had  no  vendor's  lien,  it  can 
not  be  that  his  representative  can  enforce  one. 

There  being  no  vendor's  lien,  there  is  no  other  ground  for 
maintaining  the  bill.  Relief  can  not  be  granted  on  the 
o-round,  simply,  that  complainant  is  a  creditor.  He  has  not 
shown  that  he  has  resorted  to  and  exhausted  his  legal  reme- 
dies. The  statute  requires  that  the  claim  shall  be  pushed  to 
a  judgment,  and  a  return  of  nulla  bona,  before  equity  will  aid 
in  reaching  equitable  interests  and  rights.  Had  the  claim 
been  thus  reduced  to  judgment,  and  a  failure  to  obtain  prop- 
erty for  its  satisfaction,  then  a  bill  might  be  exhibited  to 
render  the  laud  liable  for  its  payment. 

Perceiving  no  error   in   the  decree  of  the  court  below,  it 

must  be  affirmed. 

Decree  ajiniied. 


William  A.  Bill 

V. 

Lewis  J.  Mulford. 

Bill  of  exceptions — when  necessary.  If  a  case  is  called  and  tried  out 
of  its  regular  order,  iu  the  inferior  court,  and  a  part}'  desires  to  save  the 
question,  he  must  have  the  fact  incorporated  in  a  bill  of  exceptions,  as 
the  presumption  will  be,  in  the  absence  of  proof,  that  the  cause  was 
called  and  tried  in  its  regular  order  on  the  docket. 

Appeal  from  the  Superior  Court  of  Cook    county;  the 
Hon.  Joseph  E.  GaPvY,  Judge,  presiding. 

Messrs.  Eldridgk  &  Tourtellotte,  for  the  appellant. 
Messrs.  Hitchcock  &  Dupee,  for  the  appellee. 
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Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  jud2:nient  rendered  in  the  Supe- 
rior Court  of  Cook  county,  at  the  October  term,  1874. 

It  does  not  appear  from  the  record  that  appellant  attempted 
to  interpose  any  defense  to  the  merits  of  the  action. 

It  is,  however,  claimed  that  the  cause  was  tried  out  of  its 
regular  order  on  the  docket,  under  what  is  known  as  the 
'•five-day  rule"  of  the  Superior  Court,  and  upon  this  ground 
alone  we  are  asked  to  reverse  the  judgment. 

The  bill  of  exceptions  contained  in  the  record  states, 
that  on  the  19th  day  of  October,  1874,  a  notice  was  served 
on  the  appellant  that  the  cause  would  be  brought  on  for 
trial  on  the  26th  day  of  October. 

No  allusion  is,  however,  made  in  the  notice  to  the  five-dav 
rule,  nor  to  the  fact  that  a  speedy  trial  will  be  asked  or  had. 

The  record  shows  that  a  trial  was  had  on  the  26th  dav 
of  October,  but  it  fails  entirely  to  show  that  the  trial  was 
had  under  any  rule  of  court,  or  that  the  cause  was  called  or 
tried  out  of  its  regular  order  on  the  docket. 

In  the  absence  of  proof,  we  must  presume  the  cause  was 
called  and  tried  in  its  regular  order  upon  the  docket. 

The  fact  that  an  affidavit  was  filed  by  the  plaintiff,  that  he 
believed  the  defense  interposed  by  the  defendant  was  for  de- 
lay, and  that  a  notice  was  served  that  the  cause  would  be 
brought  on  for  trial  on  a  certain  day,  falls  far  short  of  estab- 
lishing the  position  of  appellant,  that  the  cause  was  called 
and  tried  out  of  its  order  on  the  docket,  or  that  a  trial  was 
h;ul  under  a  certain   rule  of  court. 

If  the  case  was  called  and  tried  by  the  court  out  of  its 
regular  order,  and  appellant  desired  to  save  the  question,  it 
was  his  duty  to  have  incorporated  that  fact  in  the  bill  of  ex- 
ceptions. 

So  far  as  the  record  shows,  the  trial  was  regular,  and  we 
perceive  no  error  in  tiie  rendition  of  judgment;  it  will  there- 
fore be  affirmed. 

Judgment  affirmed. 
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Eleanor  Fight 

V. 

Thomas  Holt. 

1.  Homestead  exemption — does  not  extend  to  widow  as  against  thehein 
and  their  grantees,  under  acts  of  1851  and  1857.  The  acts  of  1851  and  1857, 
in  relation  to  homestead,  only  created  an  exemption  from  forced  sales  or 
alienations  by  the  husband,  and  did  not  extend  to  the  widow  the  right  of 
homestead  in  premises  of  which  her  husband  died  seized,  as  against  the 
heirs  or  the  grantees,  or  purchasers  from  the  heirs. 

3.  Partition — sale  may  be  made  subject  to  widow^s  dower.  On  a  petition 
for  partition  of  real  estate,  where  it  appears  that  the  premises  are  not  sus- 
ceptible of  partition,  there  is  no  error  in  ordering  the  estate  to  be  sold 
subject  to  the  widow's  dower,  which  maj^  afterwards  be  assigned  in  accor- 
dance with  the  provisions  of  the  statute. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Mayo  &  Widmee,  for  the  appellant. 

Messrs.  Bushnell,  Bull  &  Gilman,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

It  was  held,  in  Eggleston  v.  Eggleston,  72  111.  24,  the  acts 
of  1851  and  1857,  in  relation  to  homestead,  only  created  an 
exemption  from  forced  sales,  or  alienations  by  the  husband, 
and  did  not  extend  to  the  widow  the  right  of  homestead  in 
premises  of  which  her  husband  died  seized,  as  against  the 
heirs.  The  doctrine  of  that  case  has  since  been  affirmed  in 
Sontag  v.  Schmisseur,  76  111.  541. 

The  only  difference  between  these  cases  and  the  one  at  bar. 
is,  that  here,  the  petition  for  partition  is  filed  by  the  grantee 
of  the  heirs.  This  can  make  no  difference.  A  grantee  or 
purchaser  from  the  heir  occupies  the  exact  position  of  the 
heir,  and  is  entitled  to  assert  the  same  rights  in  the  premises. 
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As  tlie  premises  appear  not  to  have  been  susceptible  of 
division,  there  was  no  error  in  ordering  the  estate  to  be  sold 
subject  to  the  widow's  dower,  which  maj  hereafter  be  assigned 
in  accordance  with  the  provisions  of  the  statute. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


August  Fisher 


The  Board  of  Trade  of  Chicago  et  al. 

1.  Chancery  —  can  not  restore  a  member  unlawfully  expelled  from  an 
association.  If  a  member  of  a  board  of  trade  is  improperly  expelled  by 
proceedings  contrarj-to  the  constitution  and  by-laws,  or  rules  of  the  board, 
a  court  of  chancery  can  not  restore  him. 

2.  Injttnction — a  preventive  remedy  only.  An  injunction  is  a  preventive 
remedy  merely,  and  can  not  be  so  framed  as  to  command  a  party  to  undo 
what  he  has  done. 

Apprat.  from  the  Superior  Court  of  Cook  count}';  the  Hon. 
S.  M.  Moore.  Judge,  presiding. 

Mr.  Ali.an  C.  Story,  for  the  appellant. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Messrs. 
Dent  &  Black,  for  the  appellees 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court 

Appellant,  being  a  member  of  the  Board  of  Trade  of  the 
city  of  Chicago,  was  complained  against  by  a  firm,  whose 
members,  one  or  more,  belonged  to  the  same  association,  for 
dishonesty  in  a  bran  transaction,  demanding  the  action  of  the 
board  against  him,  in  pursuance  of  the  constitution  and  rules 
of  the  association.  Such  proceedings  were  had  before  the 
proper  authorities  of  the  board,  as  to  result,  on  their  report 
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to  the   board,  in   the   expulsion   of  appellant   by  a  vote  of  a 
majority  of  the  association  voting  on  the  question. 

Some  weeks  thereafter,  appellant  exhibited  his  bill  on  the 
equity  side  of  the  Superior  Court  of  Cook  county,  against  the 
board,  complaining  of  their  action  in  the  premises,  and  that 
he  had  been  unjustly  expelled,  and  praying  an  injunction  to 
restrain  the  board,  its  secretary  and  board  of  directors,  from 
interfering  with  him  in  any  manner  in  the  full  enjoyment  of 
his  rights,  privileges  and  franchises,  and  in  his  right  in  com- 
mon with  other  members  of  the  board  of  entering  the  rooms 
used  by  the  board,  and  from  remaining  in  attendance  as  a 
member  on  the  sessions  of  the  board,  and  to  transact  business 
therein  unmolested,  in  the  same  manner  as  other  members  of 
the  board. 

An  answer  was  put  in  to  the  bill  and  replication  thereto. 
An  affidavit  of  one  Lesley  was  filed  by  defendants  iu  sup- 
port of  a  motion  to  dissolve  the  injunction,  and  depositions 
taken  on  both  sides,  when,  upon  the  hearing,  the  injunction 
was  dissolved. 

The  cause  was  then  considered  by  the  court,  and,  at  the 
solicitation  of  complainant,  it  was  proposed  a  decree  should 
be  rendered  dismissing  the  bill.  It  had  been  suggested  by 
the  court,  and  reiterated  by  the  defendants'  counsel,  before 
the  final  decree  passed,  that,  ou  application  of  complainant  to 
the  board  of  trade,  a  new  vote  would  be  taken  on  the  question 
of  expulsion.  To  enable  the  complainant  to  make  up  his  mind 
on  this  proposition,  the  cause  was  continued  to  the  next  term, 
at  which  term,  complainant  having  elected  not  to  apply  for  a 
new  vote,  a  final  decree  was  rendered  dismissing  the  bill,  and 
on  a  suggestion,  in  writing,  of  damages,  they  were  assessed, 
under  the  proofs  heard  on  that  question,  at  five  hundred  dol- 
lars. 

To  reverse  this  decree  this  appeal  is  prosecuted. 

We  do  not  consider  it  necessary  to  discuss  the  various  prop- 
ositions made  by  appellant,  satisfied,  as  we  are,  had  a  demur- 
rer been  interposed  to  the  bill,  it  must  have  been  sustained 
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for  want  of  equity  in  the  bill;  that,  in  its  entire  scope,  there 
is  nothini;  outof  which  an  equity  can  spring.  Suppose  appel- 
lant had  no  notice  of  this  proceeding,  and  had  been  unjustly 
expelled,  can  a  court  of  equity  reinstate  him  by  injunction? 
AVe  think  not. 

This  court,  in  Wangelin  et  al.  v,  Goe,  50  111.  459,  said  an 
injunction  was  a  preventive  remedy  merely,  and  can  not  be  so 
framed  as  to  command  a  party  to  undo  what  he  has  done.  The 
very  terms  of  the  writ  indicate  its  purpose — restraint. 

Stripped  of  its  redundancies,  the  prayer  of  the  bill  is,  in 
eifect,  to  restore  appellant  to  his  position  as  a  member  of  the 
board  of  trade,  nothing  less.  It  must  be  apparent  a  court  of 
chancery  can  not  do  this.  The  action  of  the  board  is  final 
and  complete,  and  if  it  has  erred  in  that  action,  either  on  the 
merits  or  has  acted  in  a  case  without  having  jurisdiction, 
chancery  can  not  afford  a  remedy. 

We  did  not  design  saying  anything  upon  the  merits,  but  we 
can  not  refrain  from  expressing  the  opinion  there  is  sufficient 
evidence  in  the  record  to  show  that  appellant  received  notice 
of  the  meeting  to  be  held  on  the  ninth  of  July,  as  early  as 
the  seventh  of  that  month,  and  had  he  informed  the  board, 
or  notified  them  of  his  domestic  affliction  of  the  ninth,  it  is 
not  at  all  probable  there  would  have  been  final  action  on  that 
day,  although  such  action  would  have  been  regular. 

There  is  but  little  doubt,  had  appellant  made  the  proper 
representations  to  the  board,  of  occurrences  in  his  family  on 
the  ninth,  a  new  vote  would  have  been  accorded  him. 

If  appellant  has  been  improperly  expelled  by  proceediuga 
contrary  to  the  constitution  and  by-laws  or  rules  of  the  board, 
a  court  of  chancery  can  not  restore  him.  We  perceive  no 
error  in  assessing  damages.  The  proof  sustains  the  amount 
ibund  as  damages. 

There  being  no  error  in  the  record,  the  decree  must  be 
affirmed. 

Decree  afii-med. 
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Chicago,  Burlington  and  Quincy  Raileoad  Co. 

V. 

Clara  M.  Harwood. 

1.  Negligence — duty  of  person  approaching  railroad  eranng.  It  is  the 
duty  of  a  person  comine  on  to  a  railroad  crossing  of  a  highway,  to  use 
care  and  caution  to  avoid  a  collision  witli  any  passing  train,  and  to  use 
precaution  before  going  thereon,  to  ascertain  whether  there  is  a  train 
approaching;  and  the  failure  of  those  having  the  train  in  charge  to  ring 
the  bell  or  sound  the  whistle,  does  not  exempt  travelers  on  the  highway 
from  this  duty. 

2.  It  is  error  to  give  an  instruction  which  authorizes  a  recovery  against 
a  railroad  upon  the  ground  of  negligence  in  omitting  to  sound  the  whistle 
or  ring  the  bell,  without  containing  a  requirement  of  any  care  or  caution 
on  the  part  of  the  person  injured. 

3.  Same  —  slacking  speed  at  highway  crossings.  There  is  no  law  re- 
quiring railroad  companies,  when  running  at  a  high  rate  of  speed,  to 
slacken  the  speed  of  their  trains  when  teams  are  approaching  a  railway 
crossing  in  the  country. 

4.  Instbuctions— w/^e«.  erroneous  not  cured  by  others.  Where  one  in- 
struction  is  given  authorizing  a  recovery  against  a  railroad  for  injuries 
caused  by  negligence  of  its  servants,  which  contains  no  requirement  of 
care  or  caution  on  the  part  of  the  injured  part}-,  the  error  will  not  be 
cured  by  other  instructions  which  do  contain  such  requirement. 

5.  Meabube  of  damages — in  suit  to  recover  for  death  of  party.  The 
act  giving  the  right  of  action  against  a  railway  company  for  causing  the 
death  of  a  person,  limits  the  damages  to  the  pecuniarj-  injury  sustained, 
and  the  jury  should,  in  such  case,  disregard  all  grief,  sorrow  and  mental 
affliction  of  the  widow  and  children  of  the  deceased,  and  consider  only 
the  pecuniary  injury,  and  the  court,  when  asked,  should  so  instruct  them. 

Appeal  from  the   Circuit  Court  of   Stark  county ;    the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

Mr.  O.  F.  Price,  and  Messrs.  McCulloch,  Stevens  & 
Wilson,  for  the  appellant. 

Messrs.  Johnson  &  Hewitt,  and  Mr.  M.  Shallenberger, 

for  tlie  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant,  to  recover  for  causing  the  death  of  her  husband  at 
a  highway  crossing,  through  the  alleged  negligence  of  appel- 
lant's servants  in  charge  of  a  freight  train  running  on  the 
railroad  of  the  appellant,  on  the  17th  of  August,  1874.  The 
plaintiff  below  recovered  a  verdict  and  judgment,  and  the 
defendant  appealed. 

This  judgment  must  be  reversed  for  error  in  giving  and 
refusing  instructions. 

The  court  below  gave  to  the  jury  the  following  instruction 
for  the  plaintiff: 

"The  jury  are  instructed  that,  under  the  laws  of  this  State, 
the  defendant  was  bound,  by  its  servants,  to  ring  a  bell  on 
the  locomotive  or  sound  the  whistle  eighty  rods  distant  from 
any  highway  crossing,  and  to  sound  or  ring  the  same  continu- 
ously until  the  crossing  is  reached.  And  in  this  case,  if  the 
jury  believe,  from  the  evidence,  that  the  defendant,  bv  its 
servants,  neglected  to  ring  the  bell  or  sound  the  whistle  con- 
tinuously for  eighty  rods  before  they  approached  the  highway, 
and  that,  by  reason  of  such  negligence,  Riley  Harwood  was 
killed,  then,  in  that  case,  the  jury  will  find  for  the  plaintiff, 
if  they  further  believe,  from  the  evidence,  that  the  plaintiff  is 
the  administratrix  of  said  Riley  Harwood,  and  that  their 
verdict,  if  they  find  for  the  plaintiffj  can  not  exceed  the  sum 
of  $5,000." 

The  accident  took  place  at  midday.  It  appears,  from  the 
evidence,  that  the  place  where  it  occurred  was  a  plain  crossing, 
on  a  level  with  and  at  right  angles  with  the  railroad.  The 
deceased  lived  about  forty  rods  east  of  the  crossing,  his  land 
extending  to  the  west  of  the  railroad.  About  forty  rods  west 
of  the  crossing,  and  on  the  north  side  of  the  highway,  is  a 
school  house,  between  which  and  the  crossing  was  a  hedge, 
some  eight  feet  high,  thick  set  and  in  full  leaf.  The  hedge 
extended  toward  the  railroad,  to  a  point  fifty  feet  from  the 
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centre  of  tlie  railroad  track.  After  getting  inside  of  that  fifty 
feet,  in  coming  from  the  west,  there  was  nothing  to  obstruct 
the  view  of  an  approaching  train  from  the  north.  It  could 
be  seen  anywhere  up  to  the  whistling  post,  eighty  rods 
north  of  the  crossing.  The  deceased,  at  the  time  of  the  acci- 
dent, was  driving  in  a  wagon,  drawn  by  two  horses,  from  the 
school  house  toward  his  house,  along  the  highway,  with  the 
liedge  between  him  and  the  train,  which  was  approaching 
from  the  north.  His  son  Nelson  was  at  the  school  house 
M'hen  his  father  passed  by.  Nelson  remained  to  put  up  a 
fence,  and  the  father  drove  on  toward  the  crossing,  on  a  walk. 
The  son  heard  the  train  distinctly.  The  deceased  was  not 
seen  aofain  bv  anv  witness  until  he  was  seen  bv  the  eno;ineer, 
driving  up  to  the  track.  The  engineer  gave  this  testimony  : 
"When  between  the  ringing  post  and  crossing  I  noticed  this 
man  drive  along  the  road  ;  I  was  about  twenty  rods  away  :  he 
Avas  a  few  rods  back  ;  I  could  see  him  over  the  hedge:  when 
I  first  saw  him  I  blew  the  whistle;  he  turned  then — turned 
his  face  toward  the  train  ;  I  supposed  he  noticed  me,  and 
would  stop ;  he  came  on  until  his  horses'  heads  were  under 
the  sign  board,  pretty  close  to  the  track,  then  he  made  two 
efforts  to  back  the  team  up  with  the  lines  ;  he  was  not  on  the 
track  at  that  time  ;  he  then  raised  up  off  the  seat  and  whipped 
the  horses  ahead  ;  they  went  ahead,  and  he  jumped  in  the 
back  end  of  the  wagon  to  get  out,  I  suppose;  I  don't  think 
there  was  anything  to  prevent  him  seeing  the  engine  from  the 
position  he  occupied  when  I  first  saw  him  ;  when  he  raised 
up  to  urge  his  horses.  I  reversed  my  engine."  The  engine 
struck  the  wagon  about  the  hind  wheel, 

Eeference  is  made  to  this  evidence  only  for  the  purpose  of 
showing  there  M'as  such  testimony  in  the  case  ;  that  it  was  a 
vital  question  in  the  defense  whether  there  was  the  exercise 
of  due  care  and  caution  on  the  part  of  the  deceased,  rendering 
it  all -important  to  the  rights  of  the  defendant  that  that 
essential  element  of  a  right  of  recovery  should  not  have  been 
omitted  from  the  instruction. 


1875.]  C,  B.  &  Q.  R.  R.  Co.  v.  Harwood.  91 

Opinion  of  the  Court. 

This  court  has  repeatedly  declared  it  to  be  the  duty  of  a 
person  coming  on  to  a  railroad  crossing  of  a  highway,  to  ex- 
ercise care  and  caution  to  avoid  collision  with  any  passing 
train,  and  to  use  precaution  before  going  thereon,  to  ascertain 
whether  there  is  any  train  approaching.  Chicago  and  Alton 
Bailroad  Co.  v.  Grefzner.  46  111.  75;  Toledo,  Peoria  and  War- 
saio  Railroad  Co.  v.  Riley,  47  id.  514  ;  Chicago  and  Alton  Jxail- 
road  Co.  v.  Jacobs,  63  id.  178.  The  failure  to  ring  a  bell  or 
sound  the  whistle  does  not  exempt  the  traveler  on  the  high- 
way from  this  duty.  The  instruction  asserted  a  right  of 
recovery  under  the  circumstances  named  in  it,  without  con- 
taining the  requirement  of  any  care  or  caution  on  the  part  of 
the  deceased.  In  this,  the  instruction  was  manifestly  wrong. 
And  althouirh  other  instructions  g-iven  did  contain  such  re- 
quisite,  that  did  not  cure  the  error.  It  left  the  jury  at  liberty 
to  select  and  act  upon  either  instruction,  as  might  strike  them 
as  being  most  proper.  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  V.  Payne,  49  111.  499  ;  Chicago,  Burlington  and  Quincy 
Mailroad  Co.  v.  Lee,  60  id.  502;  Illinois  Central  Hailroad  Co. 
V.  Majjit,  67  id.  431. 

The  sixth  instruction  given  for  the  plaintiff  was  erroneous, 
in  laying  it  down  as  the  duty  of  a  railroad  company,  when 
running  at  an  unusually  high  rate  of  speed,  to  slacken  the 
speed  of  its  train  when  teams  are  approaching  a  railway 
crossing.  There  is  no  such  requirement  of  law  with  respect 
to  a  public  crossing  in  the  country.  Toledo,  Wabash  and 
Western  Railway  Co.  v.  Jones,  76  111.  311. 

The  following  instruction,  asked  by  the  defendant,  was 
refused : 

•"You  are  instructed  that  in  considering'  the  damages  in 
this  case,  it  is  your  duty  to  dismiss  from  your  minds  all  con- 
sideration of  the  grief,  sorrow  and  mental  affliction  of  the 
widow  and  children  of  the  deceased  ;  to  dismiss  from  your 
minds  all  personal  feeling  and  sympathy  which  may  have 
been  aroused  bv  the  recital  of  the  circumstances  of  the  casu- 
alty, and  consider  only  the  pecuniary  injury." 
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The  statute  giving  this  right  of  action  limits,  expressly,  the 
damages  to  the  pecuniary  injuries  sustained.  It  was  the  right 
of  the  defendant  to  have  the  jury  so  instructed,  and  it  was 
error  to  refuse  the  instruction.  Illinois  Central  Railroad  Co. 
V.  Baches,  55  111.  379. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Craig  :  Conceding  that  the  instruction  given 
for  appellee  was  improper,  and  the  one  refused  for  appellant 
should  have  been  given,  yet,  as  the  law  involved  in  the  case 
was  fully  and  clearly  given  to  the  jury  by  other  instructions, 
I  do  not  think  the  jury  was  misled,  or  that  the  verdict  would 
have  been  different  had  the  court  given  appellant's  refused 
instruction  and  refused  the  one  given  for  appellee.  I  do  not, 
therefore,  concur  with  the  majority  of  the  court  in  reversing 
the  judgment. 


Peter  Abt 

V. 

Minnie  Burgheim. 

1.  Assault  and  battery — party  using  more  force  than  is  reasonably 
necessary.  Although  a  person  has  the  right  to  eject  another  from  his 
premises  who  forcibly  enters  the  same,  or  -who,  being  there,  uses  indecent 
or  abusive  language,  or  commits  an  assault  upon  him,  yet,  in  bo  doing, 
he  must  use  no  more  force  than  is  reasonably  necessary  for  that  purpose, 
and  if  he  use  more  force  than  is  reasonably  necessary  under  the  circum- 
stances of  the  case,  he  will  be  liable,  in  an  action  of  trespass,  for  what- 
ever damage  is  therebj'  done. 

2.  In  such  case,  an  instruction  that  the  defendant  would  be  justified 
in  using  all  the  force  necessary  in  expelling  the  plaintiff,  is  erroneous  in 
omitting  the  indispensable  element  of  the  reasonableness  of  the  force 
allowed. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Brandt  &  Hoffmann,  for  the  appellant. 
Messrs.  E.  &  A.  Van  Buren,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  was  an  action  of  trespass,  by  appellee,  against  appel- 
lant, for  assault  and  battery. 

Appellant  pleaded,  first,  not  guilty;  second,  son  assault 
demesne;  third,  that  he  was  the  keeper  of  a  public  house,  and 
appellee  came  therein,  and  made  a  loud  noise  and  disturbance, 
and  annoyed  the  guests,  etc.;  that  appellant  requested  her  to 
desist,  but  she  refused,  and  appellant  gently  removed  her,  etc. 

It  was  stipulated  that  all  evidence  admissible  under  any 
proper  special  rep]ication.s  to  the  second  and  third  pleas  might 
be  given  in  evidence  by  appellee,  without  specially  replying 
to  those  pleas. 

The  jury  returned  a  verdict  in  favor  of  appellee,  assessing 
her  damages  at  $250,  upon  which  the  court,  after  overruling 
a  motion  for  a  new  trial,  gave  judgment. 

In  the  conflicting  state  of  the  evidence,  it  will  be  unneces- 
sary to  spend  much  time  in  considering  the  question  whether 
the  evidence  sustains  the  verdict. 

Appellant  was  occupying-  the  upper  rooms  of  a  house  on 
Canal  street,  in  Chicago,  as  a  hotel,  and  a  room  therein,  on 
the  ground-floor,  as  a  bar-room.  Appellee's  husband  occu- 
pied a  store-room  on  the  same  floor,  between  which  and 
appellant's  bar-room  was  a  fomnion  hall,  accessible  by  doors 
from  each  room. 

On  the  4th  of  July,  1874,  appellee's  children,  together 
with  others,  were  playing  in  this  hall,  and  were  driven  out 
by  appellant.  Whether  he  inflicted  violence  on  them  or  not, 
is  uncertain.     He  says  he  did  not.     They  went  crying,  how- 
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ever,  to  tbeii  mother,  appellee,  saying  he  had  slapped  them, 
and  she  became  angry,  and,  no  doubt,  was  somewhat  abusive 
and  insulting  to  him.  That  he  put  her  out  of  his  bar-room 
violently,  is  not  disputed.  She  swears  he  struck  her  twice 
with  his  fist — the  last  time,  knocking  out  two  of  her  teeth, 
bruising  her  face  and  prostrating  her,  in  an  insensible  condi- 
tion, on  the  steps  of  a  stairway  in  the  hall.  She  is  corroborated, 
as  to  his  striking  her  twice  with  his  fist,  by  another  lady  who 
witnessed  a  part  of  their  difficulty,  and  also  by  one  of  appel- 
lant's witnesses,  August  Deege.  Appellant's  denial  of  using 
his  fist  is  not  very  satisfactory.  He  says  he  gave  her  a  push, 
but  don't  know  whether  he  struck  her  in  the  face  or  not,  thus, 
by  implication,  admitting  a  striking. 

Appellee  was  considerably  injured,  and  we  are  unable  to 
say,  from  the  evidence,  appellant  used  no  more  force  than 
was  reasonably  necessary,  even  if  we  shall  concede  he  was 
justified  in  using  force  at  all.  We  do  not  feel  warranted  in 
disturbing  the  judgment,  either  on  the  ground  that  the  jury 
were  actuated  by  passion  or  prejudice,  or  that  they  misappre- 
hended the  effect  of  the  evidence. 

Appellant  asked  the  court  to  give  the  following  instruc- 
tions, which  were  refused,  and  their  refusal  is  assigned  for 
error : 

"  1.  The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that,  upon  the  day  mentioned  in  the  declaration,  the 
plaintiff,  Burgh eim.  came  upon  the  premises  of  the  defendant 
in  an  excited  and  disorderly  manner,  and,  while  there,  used 
indecent  language,  and  finally  struck  the  defendant,  Abt,  in 
the  face,  then  the  defendant  was  legally  authorized  to  eject 
the  plaintiff  from  his  premises,  and  was  justified  in  using  all 
the  force  necessary  in  putting  the  plaintiff  out  of  his  house, 
and  was  not  guilty  of  an  assault  and  battery  in  so  doing. 

''  2.  The  jury  are  instructed,  as  a  matter  of  law,  that  if 
they  believe,  from  the  evidence,  that  the  plaintifi'  forcibly 
entered  the  premises  of  the  delendant,  and  assaulted  and  beat 
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the  defendant,  he  was  justified  in  opposing  force  to  force,  even 
to  a  wounding,  or  mayhem,  in  self-defense. 

"3.  The  jury  are  instructed  that  if  they  believe;  from  the 
evidence,  that  the  plaintiff,  Burgheira,  carae  upon  the  premises 
of  the  defendant  in  a  defiant  and  noisy  manner,  and,  while  in 
defendant  Abt's  house,  committed  an  assault  and  battery  upou 
defendant,  then  the  defendant  w^as  not  obliged  to  request  or 
ask  plaintiif,  Burgheim,  to  leave  his  house  or  premises,  but 
had  a  legal  right  immediately  to  eject  or  put  out  the  plaintiff, 
and  use  all  necessary  force  for  that  purpose  ;  then  they  should 
find  the  defendant  not  guilty." 

These  instructions  were  properly  refused.  Even  if  appel- 
lee did  forcibly  enter  the  premises  of  appellant,  or,  while 
therein,  did  use  indecent  and  abusive  language  towards  ap- 
pellant, or  did  commit  an  assault  and  battery  upon  him,  he 
was  only  justified  in  using  such  force  as  was  reasonably  neces- 
sary, under  the  circumstances,  to  defend  himself  and  expel 
her  from  his  premises;  and  if,  in  so  doing,  he  used  more  force 
than  was  reasonably  necessary  under  the  circumstances,  he 
was  liable  in  the  present  action  for  the  damages  thereby  done 
to  appellee.  The  indispensable  element  of  the  reasonable- 
ness of  the  force  allowed  to  repel  a  personal  assault  or  an 
unlawful  invasion  of  premises,  is  wholly  omitted  from  each 
of  the  instructions  as  asked,  and  the  second  expressly  recog- 
nizes the  right  of  the  party  to  use  any  amount  of  force,  with- 
out any  restrictions  whatever. 

We  see  no  cause  to  disturb  the  judgment,  and  it  is  accord- 
ingly affirmed. 

Judgment  ajirmed. 
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John  Bakker  et  al. 

V. 

The  Interistational  Bank  of  Chicago. 

1.    Deed  ob-  trust — right  of  purchaser.    The  owner  of  land  executed  a 

note  payable  to  his  own  order,  and  indorsed  it  and  delivered  it  to  another, 
and  at  the  same  time  executed  a  deed  of  trust  to  secure  its  payment,  for 
$25,000.  The  indorsee  turned  the  note  over  to  a  banking  house  as  col- 
lateral  security  for  $14,000,  borrowed  of  them  by  him.  Before  the  ma- 
turity of  the  note,  the  party  executing  the  deed  of  trust  conveyed  the  land 
by  general  warranty  deed  to  A,  for  the  consideration  of  $103,000,  $78,000 
of  which  was  paid  by  canceling  that  amount  of  the  indebtedness  of  the 
indorsee  of  the  $25,000  note,  and  $25,000  more  of  such  indebtedness  was 
to  be  canceled  when  said  note  was  paid,  and  the  lien  of  the  deed  of  trust 
given  to  secure  it  was  removed  from  the  land.  When  the  $25,000  note  be- 
came  due,  another  bank,  with  which  the  indorsee  of  the  note  had  an 
account,  advanced  the  $14,000  which  he  had  borrowed  on  the  note,  and 
took  it  as  collateral  security  for  the  amount  so  advanced  and  for  all  indebt- 
edness  due  to  it  from  such  indorsee,  which  exceeded  the  whole  amount  of 
the  note:  Held,  on  a  bill  to  foreclose  the  deed  of  trust,  that  even  if  the  note 
was  accommodation  paper,  yet,  as  it  was  treated  by  the  maker,  at  the  time 
he  conveyed  to  A,  as  a  valid  incumbrance  on  the  land,  his  grantee,  A, 
was  in  no  position  to  defeat  the  lien,  and  that  the  bank  had  the  right  to 
foreclose  the  deed  of  trust  for  the  full  amount  of  the  note,  as  against  A. 

3.  Interest — mode  of  computing.  In  rendering  a  decree  for  the 
amount  due  on  a  promissory  note,  it  is  error  to  compute  interest  on  the 
note  to  the  time  of  its  maturity  and  add  it  to  the  principal,  and  then  com- 
pute interest  on  the  gross  amount  from  the  maturity  of  the  note  to  the 
time  of  rendering  the  decree.  The  proper  mode  of  computing  interest 
is,  when  there  have  been  no  payments,  to  compute  from  the  time  the  note 
begius  to  draw  interest  up  to  the  time  of  rendering  the  decree. 

Writ  of  Error  to  the   Circuit  Court  of  Cook  county; 
the  Hon.  E.  S.  Williams,  Judge,  presiding. 

Messrs.  Howe  &  Eussell,  for  the  plaintiffs  in  error. 

Messrs.  Rosenthal  &  Pence,  for  the  defendant  in  error. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill,  brought  by  The  International  Bank  of 
Chicago,  to  foreclose  a  deed  of  trust  on  certain  lands  in  Cook 
county. 

The  land  originally  belonged  to  Henry  H.  Walker,  who, 
on  the  16th  day  of  January,  1868,  made  a  promissory  note, 
payable  in  eighteen  months,  to  the  order  of  himself,  for 
^25,000,  with  interest  at  the  rate  of  six  per  cent,  which  he 
indorsed  and  delivered  to  Samuel  J.  Walker. 

On  the  same  day  he  executed  and  delivered  to  Henry 
Waller,  trustee,  a  trust  deed,  in  which  he  conveyed  the  pre- 
mises to  him  to  secure  the  payment  of  the  note,  which  was 
duly  recorded  on  the  6th  day  of  March,  1868. 

The  note  secured  by  the  trust  deed,  Samuel  J.  Walker  at 
once  turned  over  to  Greenebaura  &  Foreman,  bankers,  to 
secure  a  loan  of  $14,000  which  he  obtained  of  that  firm. 

On  the  15th  day  of  April,  1868,  Henry  H.  Walker  con- 
veyed the  premises,  by  general  warranty  deed  of  conveyance, 
to  James  M.  Walker,  the  consideration  named  in  the  deed 
being  ^103,000. 

Samuel  J.  Walker  was  indebted  to  S.  Sturges'  Sons,  and 
they  were  creditors  of  Barker  &  Haskell.  This  last  convey- 
ance, as  between  the  Walkers  and  S.  Sturges'  Sons,  seems  to 
have  been  an  absolute  sale  upon  making  the  deed.  Seventy- 
eight  thousand  dollars  of  indebtedness  from  Samuel  J. 
Walker  to  the  Sturges'  was  canceled,  and  $25,000  more  was 
to  be  canceled  when  the  deed  of  trust  for  $25,000  should  be 
paid  and  discharged,  but  as  between  the  Sturges'  and  Barker 
<&  Haskell,  the  conveyance  was  to  be  regarded  as  security  for 
debts  due  from  the  former  to  the  latter. 

After  the  $25,000  note  became  due,  the  International  Bank 
advanced  the  $14,000  for  which  it  was  pledged  to  Greenebaum 
<&  Foreman,  and  took  the  note  as  security  for  the  money  so 
advanced,  and  also  as  security  for  all  indebtedness  due  from 
Samuel  J.  Walker  to  the  bank. 
7— 80th  III. 
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It  also  appears  that  the  general  indebtedness  of  Walker  to- 
the  bank  was,  and  still  is,  greater  than  the  amount  of  the 
$25,000  note  and  accrued  interest. 

The  right  of  the  bank  to  foreclose  the  deed  of  trust  for 
the  $14,000  advanced  to  Greenebaum  &  Foreman,  for  which 
it  was  orisfinallv  pledged,  is  not  denied,  but  it  is  contended 
that  as  the  bank  received  the  note  after  Henry  H.  Walker 
had  conveved  the  premises,  it  can  not  hold  it  as  security 
ao-ainst  Walker's  grantee  for  the  general  indebtedness  due 
from  Samuel  J.  Walker  to  the  bank. 

The  note  in  question,  under  the  evidence,  can  not  be  re- 
garded as  accommodation  paper  in  the  technical  sense  that 
term  is  used.  It  is  true,  Samuel  J.  Walker  says,  when  the 
note  was  given  him  by  Henry  Walker  he  was  to  protect  it, 
but  at  the  same  time  he  testifies,  "that  the  property  in  ques- 
tion was  purchased  in  1864  or  1865;  I  had  made  payments 
on  the  land,  and  this  was  the  way  I  had  of  getting  back  what 
payments  I  had  made  upon  it,  realizing  money  upon  that  and 
other  things." 

If  it  be  true,  as  this  evidence  tends  to  show,  that  H.  H. 
Walker  was  indebted  to  Samuel  J.  Walker,  on  account  of 
previous  advances  made  in  the  purchase  of  the  land,  and  the 
note  was  given  for  pre-existing  indebtedness,  such  would  be 
a  valid  consideration  for  the  note. 

If,  therefore,  the  note  was  not  strictly  commercial  accom- 
modation paper,  but  was  given  for  a  valuable  consideration, 
the  record  discloses  no  legal  defense  that  Henry  H.  Walker, 
the  maker,  could  interpose  to  defeat  its  collection. 

It  will,  however,  be  observed  that  Walker,  the  maker  of 
the  note,  makes  no  defense  to  the  foreclosure  of  the  deed  of 
trust  and  the  collection  of  the  debt  by  a  sale  of  the  premises. 

The  question,  then,  is,  whether  Sturges  and  Barker  &  Has- 
kell, who  claim  as  grantees  of  Walker,  occupy  a  position  in 
which  they  can  defeat  the  collection  of  the  amount  due  in 
the  deed  of  trust,  or  any  portion  of  the  same. 
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If,  in  the  sale  made  by  Walker  to  Sturges,  the  amount  of 
the  deed  of  trust  was  deducted  from  the  consideration  to  be 
paid  for  the  land,  then  neither  he,  nor  those  for  whose  benefit 
the  conveyance  was  made,  can  question  the  validity  of  the 
debt.      Comstock  v.  Hitt,  37^1 1.  546. 

Even  if  the  note  in  question  was  accommodation  paper, 
■when  Walker,  the  maker  of  the  note  and  deed  of  trust,  con- 
veyed the  premises,  if  he  saw  proper  to  treat  the  note  as  a 
valid  indebtedness,  and  provided  in  the  sale  of  the  premises, 
that  the  deed  of  trust  should  stand  as  a  lien  thereon  to  secure 
the  payment  of  the  debt,  his  grantees  are  in  no  position  ta 
defeat  the  lien  created  by  the  trust  deed. 

The  consideration  named  in  the  deed  of  conveyance  fs 
$103,000.  Samuel  J.  Walker,  who  negotiated  the  transfer 
of  the  property,  testified  that  was  the  true  consideration  upon 
which  the  conveyance  was  made;  that  the  property  was  con- 
veyed to  Sturges  in  liquidation  of  debts  held  against  him; 
that  the  original  understanding  was  to  return  paper  to  the 
whole  amount,  including  the  $25,000. 

Then,  too,  at  the  time  the  conveyance  was  made,  Sturges' 
Sons  gave  a  receipt  showing  a  cancellation  of  $78,000  of  the 
indebtedness  of  S.  J.  Walker,  which  was  as  follows: 

"Received,  Chicago,  111.,  April  28, 1868,  of  H.  H.  Walker, 
$78,000,  on  account  of  paper,  or  notes  and  acceptances  of 
Hinman,  Hobart  &  Co.,  held  by  or  given  to  Sturges  &  Co., 
or  S.  Sturges'  Sons,  which  amount  of  notes  and  acceptances 
we  agree  to  deliver  to  said  H.  H.  Walker.  A  portion  of  the 
above  amount  may  be  the  notes  or  acceptances  of  J.  Lewis 
Lee,  or  J.  Lewis  Lee  &  Co.  The  above  named  pa})er,  or 
notes  and  acceptances,  being  given  to  take  up,  or  in  rent  wal 
of,  notes  and  acceptances  of  McAlpin,  Hinman  &  Co.,  or  B. 
P.  Hinman,  given  originally  to  us  by  Samuel  J.  Walker. 

'•S.  Sturges'  Sons." 

This  receipt  accounts  for  $78,000  of  the  consideration  of 
$103,000,  leaving  $25,000,  the  amount  of  the  trust  deed. 
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It  is  not  pretended  that  Sturges  ever  canceled  or  surren- 
dered any  other  of  Walker's  indebtedness,  or  in  any  manner 
paid  the  remaining  consideration  for  which  the  conveyance 
was  made. 

The  manner  in  which  the  business  was  transacted  would 
seem  to  indicate  that  the  amount  of  the  deed  of  trust  was 
deducted  from  the  consideration,  and  the  premises  conveyed 
subject  to  the  lien  of  the  trust  deed.  If  such  was  the  case, 
Sturges  and  Barker  &  Haskell  can  not  now  be  heard  to  say 
that  the  lieu  of  the  trust  deed  shall  not  be  enforced  for  the 
full  amount  which  they  conceded  to  be  due  thereon  at  the 
time  they  obtained  the  conveyance. 

It  is  true,  Sturges  gives  a  different  version  of  the  transaction. 
He  says  Walker  was  to  pay  off  the  trust  deed,  and  he  loaned 
him  his  note  for  $25,000  for  that  purpose,  which  Walker  was 
to  protect;  but,  even  on  this  theory,  the  conveyance  was  made 
on  the  hypothesis  that  the  premises  were  incumbered  to  the 
amount  of  $25,000,  which  was  a  prior  and  subsisting  lien. 

If,  therefore,  the  conveyance  was  made  on  the  assumption 
that  the  full  amount  of  the  trust  deed  was  a  valid  lien  on  the 
premises,  and  was  so  treated  by  the  vendor  and  vendee,  we 
perceive  no  valid  objection  that  the  grantees  can  now  urge  to 
defeat  the  enforcement  of  that  lien. 

The  fact  that  Samuel  J.  Walker  agreed  to  have  the  deed 
of  trust  canceled,  can  not  affect  the  obligation  of  Henry  H. 
Walker  or  the  rights  of  the  holders  of  the  deed  of  trust. 

We  are,  therefore,  of  opinion  that  the  bank  has  the  clear 
right  to  hold  the  entire  amount  of  the  note  secured  by  the 
deed  of  trust,  and  subject  the  premises  to  sale  for  the  satis- 
faction of  the  same. 

This  view  of  the  case  renders  a  consideration  of  the  ques- 
tion of  former  adjudication  unnecessary.  The  decree,  however, 
rendered  by  the  court  is  too  large,  the  interest  not  having  been 
computed  in  the  manner  required  by  law.  Interest  was  com- 
puted on  the  note  from  its  date  until  due,  and  added  to  the 
principal,  and  upon  this  amouut  interest  was  cast  to  the  date 
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of  tlie  decree.  This  mode  of  computation  was  unauthorized, 
No  payments  having  been  made  upon  the  note,  the  interest 
should  have  been  computed  from  the  date  of  the  note  until 
tlie  rendition  of  the  decree,  and  added  to  tiie  principal,  and 
a  decree  rendered  for  that  amount.  It  was  expressly  decided 
by  this  court,  in  Admr.  of  Leonard  v.  Villars,  23  111.  377,  that 
it  was  error  to  compute  interest  upon  interest.  The  rule  there 
announced  must  control  here. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  render  a  decree  in  favor  of 
complainant  for  the  amount  of  the  note  and  interest,  the 
interest  to  be  computed  as  indicated  herein. 

Decree  reversed. 


Anna  J.  Combs 

V. 

James  Steele  et  al. 

1.  Contracts — whether  joint  or  several.  Contracts  will  be  construed 
to  be  joint  or  several,  as  the  case  may  be,  where  the  intent  of  the  re- 
spective parties  appears  on  the  face  of  the  obligations,  and  that  con- 
struction will  be  adopted  which  is  most  consistent  with  the  words 
employed  to  express  the  undertaking  of  the  several  parties. 

2.  A  contract  by  property  owners  to  paj'  a  certain  price  per  foot  for 
paving  a  street  in  front  of  their  property,  with  the  number  of  feet  owned 
by  each  one  set  opposite  his  signature,  is  a  several  obligation,  by  which 
each  one  signing  agreed  to  pay  for  the  paving  of  the  definite  number  of 
feet  in  front  of  his  property. 

8.  Common  counts — evidence.  A  contract  which  has  been  fully  per- 
formed on  the  one  part,  and  there  is  nothing  remaining  to  be  done  but  to 
pay  the  money  according  to  the  stipulated  price  in  the  contract,  is  admis- 
sible in  evidence  under  the  common  counts. 

4.  Practice  —  reinstating  cause.  It  is  within  the  discretion  of  the 
circuit  court  to  set  aside  an  order  of  dismissal,  and  reinstate  a  cause  on 
the  trial  calendar  at  the  same  term  of  court  at  which  it  was  dismissed; 
and  where  there  has  been  no  such  palpable  abuse  of  that  discretion  as 
will  work  manifest  injustice,  its  exercise  will  not  be  reviewed  in  an  ap. 
pellate  court. 
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Appeat.  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  appellees, 
against  the  appellant.  The  declaration  contained  only  the 
common  counts  for  goods,  wares  and  merchandise  sold  and 
delivered,  for  money  paid  out  and  expended,  and  for  work, 
labor  and  material. 

At  the  May  term,  and  on  the  14th  of  May,  1874,  the  suit 
was  dismissed  for  want  of  prosecution,  and  on  the  29th  of 
the  same  month,  and  during  the  sanae  term,  a  motion  was 
entered  by  plaintiffs  to  reinstate  the  cause,  which  motion  was 
continued  to  a  subsequent  terra  of  court,  and  then  sustained, 
and  the  judgment  of  dismissal  set  aside  and  the  cause  jilaced 
on  the  trial  calendar. 

On  the  trial,  the  plaintiffs  read  in  evidence — defendant 
objecting  thereto — the  following  contract,  to-wit: 

"  AVe,  the  undersigned  property  owners,  or  agents,  agree  to 
pay  Steele,  McMahon  &  Steele  three  dollars  and  fifty  cents 
per  front  foot  for  paving  east  side  of  Twenty-third  street,  in 
front  of  our  property.  Said  Steele,  McMahon  &  Steele  to 
furnish  all  the  material,  including  the  filling,  lumber,  etc., 
and  pave  said  Twenty-third  street  with  three  or  four  inch 
pine  blocks,  with  the  Stowe  foundation  pavement,  in  a  good 
and  workmanlike  manner,  to  the  satisfaction  of  the  Board 
of  Public  Works,  under  the  supervision  of  W.  H.  Stowe. 

C.  FoLLANSBEE,  450  feet. 

J.  H.  Bowers,  60  feet. 

Mrs.  Anna  J.  Combs,  127  feet." 

Appellees  then  proved  full  performance  of  the  contract  on 
their  part. 

The  jury  found  a  verdict  for  the  appellees,  and  assessed 
their  damages  at  $444.50,  for  which  amount  judgment  was 
rendered,  and  appellant  aj^pealed. 
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Messrs.  Hoyne,  Horton  &  Hoyne,  and  Messrs.  McDaid, 
Wilson  &  Pitcher,  for  the  appellant. 

Mr.  T.  A.  Moran,     for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

The  contract  in  evidence  obligates  the  owners,  or  agents, 
whose  names  are  appended  to  it,  to  pay  plaintiffs  a  certain  sum 
per  foot  for  paving  the  street  in  front  of  their  property,  each  a 
definite  number  of  feet  by  them  respectively  owned.  Evidence 
introduced  on  the  trial  shows  plaintiffs  had  done  the  work, 
in  paving  the  street,  according  to  tiie  specifications  of  the 
contract,  in  a  workmanlike  manner,  to  the  satisfaction  of  the 
Board  of  Public  Works.  On  this  question,  the  testimony  is 
quite  full.  Nothing,  therefore,  remained  to  be  done  but  to 
pav  for  the  work  done  according  to  the  stipulated  price,  and 
the  contract  was,  therefore,  admissible  in  evidence  under  the 
common  counts. 

Contracts  will  be  construed  to  be  joint  or  several,  as  the 
case  may  be,  where  the  intent  of  tiie  respective  parties  appears 
on  the  face  of  such  obligations,  and  that  construction  will  be 
adopted  which  is  most  consistent  with  the  words  employed  to 
express  the  undertaking  of  the  several  parties.  JRobertson  v. 
March,  3  Scam.  198;  St.  Louis,  Alton  and  Rock  Island  Rail- 
road Co.  V.  Coultas,  33  111.  188. 

Accordingly  it  appears,  on  the  face  of  the  contract  in  evi- 
dence, the  undertaking  of  the  obligors  was  several,  and  it  will 
admit  of  no  other  construction  consistently  with  the  language 
employed.  Each  *' undersigned  pro})erty  owner"  agreed  to 
pay  for  the  paving  of  a  definite  number  of  feet  in  front  of  his 
property.  Should  the  contract  be  construed  to  be  a  joint 
obligation,  each  obligor  would  be  liable  for  the  whole  amount 
of  work  done  under  it.  Such  a  construction  would  do  vio- 
lence to  the  intention  of  the  parties,  as  the  same  plainly  ap- 
pears on  the  face  of  the  obligation  itself. 
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It  was  within  the  discretion  of  the  court  to  set  aside  the 
order  of  dismissal,  and  reinstate  the  cause  on  the  trial  calen- 
dar. Where  there  has  been  no  palpable  abuse  of  that  discre- 
tion with  which  a  court  is  clothed  as  will  work  manifest 
injustice,  its  exercise  will  not  be  reviewed  in  an  appellate 
court. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Nancy  Suvee 

V. 

William  O'Riley. 

1.  Sale  op  property  or  proceeds  thereof — binding,  although  such 
property  or  its  proceeds  map  not  be  in  possession  of  seller.  Where  the  owner 
of  property  puts  it  in  the  possession  of  another,  for  the  purpose  of  having 
it  sold,  and  then  sells  the  proceeds  of  such  sale  to  a  third  party,  he  is 
bound  to  pay  over  such  proceeds  to  the  purchaser,  and  if  he  fails  to  do 
so,  the  purchaser  can  maintain  an  action  therefor, 

2.  In  such  case,  the  suit  must  be  against  the  owner  of  the  property, 
and  not  against  the  one  in  whose  hands  it  was  placed  for  sale,  and  who 
may  have  in  his  hands  the  proceeds  of  the  sale  at  the  time  of  suit. 

3.  Verdict — can  not  be  impeached  for  mistake  on  statement  of  juror. 
Where  a  jury  have  returned  a  verdict  which  is,  by  the  court,  put  in  form, 
and  the  jury  then  polled,  and  each  of  them  assents  to  the  verdict  after  it 
is  so  put  in  form,  they  can  not  be  permitted  to  come  in  afterwards  and 
Bay  they  were  mistaken,  and  thus  impeach  their  verdict. 

Appeal  from  the  Circuit   Court  of  Warren  county;    the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  suit  originally  brought  by  the  appellee  against 
the  appellant,  to  recover  the  proceeds  of  the  sale  of  a  bull. 
The  facts  were,  that  the  appellant,  who  was  tlie  owner  of  the 
bull,  delivered  it  to  one  John  Shelton,  at  Cameron,  Illinois, 
on  the  8th  of  January,  1872.  to  be  shipped  to  Chicago  and 
sold,  the  proceeds  to  be  returned  to  her.     On  the  10th  of  Jan- 
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uarv,  1872,  the  son  of  appellant,  acting  as  her  agent,  sold  the 
proceeds  of  whatever  the  bull  might  bring  in  Chicago,  to  the 
appellee,  for  fifty-one  dollars,  which  appellee  then  and  there 
paid  to  appellant's  said  son.  The  appellant  refused  to  deliver 
to  appellee  the  proceeds  of  such  sale,  and  he  brought  this  suit, 
in  which,  upon  appeal  to  the  circuit  court,  he  obtained  a  ver- 
dict for  sixty  dollars  and  costs  of  suit,  to  be  equally  divided 
between  the  parties.  The  court  j)ut  the  verdict  in  form,  so  as 
to  read:  "We,  the  jury,  find  for  the  plaintiff,  and  assess  the 
damages  at  sixty  dollars,"  to  which  the  jury,  upon  being 
polled  and  asked  if  the  verdict  so  put  in  form  was  their  ver- 
dict, assented.  On  the  motion  for  a  new  trial,  the  affidavits 
of  five  of  the  jurors  were  read,  to  the  effect  that  they  did  not 
know,  when  the  jury  was  polled,  that  the  form  of  the  verdict 
had  been  changed,  and  that  they  assented  to  the  verdict,  as 
changed,  through  mistake. 

Mr.  John  J.  Glenn,  for  the  appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  is  nothing  in  the  points  made  by  appellant  on  thi& 
record.  The  proceeds  of  the  sale  of  this  bull  were  bought 
and  paid  for,  by  appellee,  of  the  owner,  and  whether  they 
were  actually  in  her  hands  when  the  suit  was  brought,  is  im- 
material. They  were  technically  in  her  possession  and  under 
her  control.  Appellee  could  not  have  brought  his  action 
against  Shelton  for  these  proceeds,  as  there  was  no  privity  be- 
tween them,  and  no  contract  about  them.  They  were  the 
property  of  appellant,  which  she  was  bound  to  hand  over  to 
appellee  in  performance  of  her  contract  with  him. 

The  evidence  fully  sustains  the  verdict.  It  is  said  the  ver- 
dict was  rendered  by  mistake.  This  plea  can  not  be  allowed. 
There  would  be  but  little  use  for  jury  trials,  if  members  of 
the  panel  were  permitted  to  come  in,  after  the  finding,  and 
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state  they  were  mistaken.  The  jury  were  polled,  when  the 
court  put  the  verdict  in  form,  and  were  asked,  when  so  put 
in  form,  if  it  was  their  verdict,  to  which  they  unanimously 
assented. 

The  instructions  were  properly  disposed  of,  the  verdict  is 
right,  does  full  justice,  and  ought  to  stand. 

The  judgment  must  be  afiGrmed. 

Judgment  affirmed. 


.  The  Knickerbookee  Insurance  Company 

V. 

Samuel  A.  Tolman  et  al. 

1.  Change  of  venue — court  has  no  discretion  in  regard  to,  in  civil  cases. 
If  a  party,  seeking  a  change  of  venue,  complies  with  the  requirements 
of  the  statute  in  relation  thereto,  the  court  has  no  discretion  in  the  mat- 
ter,  but  must  award  the  change. 

2.  And  the  fact  that  the  party  seeking  the  change  may  have  no  merits, 
does  not  change  the  rule.  The  right  to  a  change,  upon  complying  with 
the  statute,  is  secured  to  him  by  an  express  provision  of  the  statute,  and 
the  courts  have  no  power  to  repeal,  modify  or  mitigate  anj"^  requirement 
of  the  statute. 

3.  Pleading — declaration  on  policy  of  fire  insurance.  A  declaration 
which  does  not  aver  the  value  of  property  destroyed,  but  which  avers 
that  the  plaintiff  was  interested  in  the  property  to  the  value  of  $5000, 
although  it  might  be  bad  on  special  demurrer,  is  good  on  general  demur- 
rer,  or  in  arrest  of  judgment. 

4.  Same — ^ohen  condition  or  exception  in  a  contract  must  te  negatived  in 
the  declaration.  Where  a  right  is  conferred  by  a  clause  absolute  and  un- 
conditional  in  its  terms,  but  the  riglit  is  limited  in  a  subsequent  clause 
by  a  condition  or  exception,  the  pleader  is  not  required  to  negative  the 
condition  or  exception,  but  it  is  for  the  defense  to  plead  it. 

5.  But  when  the  condition  or  exception  is  contained  in  or  referred  to 
by  the  clause  giving  the  right,  then  the  plaintiff  must  set  out  and  nega- 
tive the  condition  or  excepticm. 

AiM'KAT.  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambkkt  Tree,  Judge,  })rosiding. 
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Mr.  Allan  C.  Story,  and  Mr.  Rufus  King,  for  the  appel- 
lant. 

Mr.  John  Van  Arman,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

Appellees  obtained  a  policy  of  insurance  from  appellant,  to 
the  amount  of  $25,000,  on  a  large  '"stock  of  drugs,  liquors, 
paints,  oils,  dye  stuffs  and  such  other  articles  as  are  usually 
kept  by  wholesale  druggists,  contained  in  a  certain  brick 
building  known  as  No.  35  South  Water  street,  Chicago."  The 
loss  occurred  by  fire  during  the  life  of  the  policy.  Appel- 
lant refusing  to  make  payment  on  the  loss,  appellees  brought 
an  action  of  assumpsit  on  tlie  policy.  The  plea  of  the  gen- 
eral issue  was  filed,  with  special  pleas,  and  a  trial  was  had, 
resulting  in  a  verdict  and  judgment  against  the  defendant, 
and  it  appeals. 

It  is  first  urged  that  the  court  below  erred  in  refusing  a 
change  of  venue,  on  the  application  of  appellant.  The  peti- 
tion was  based  on  the  ground  of  the  prejudice  of  the  inhab- 
itants of  Cook  county.  On  turning  to  the  petition  and  notice, 
we  find  that  they  are  strictly  in  conformity  to  the  require- 
ments of  the  statute,  and,  inasmuch  as  the  granting  of  a 
change  of  venue  in  civil  cases  is  not  discretionary,  the  court 
below  erred  in  not  allowing  the  motion.  This  is  the  require- 
ment of  the  statute,  and  such  has  been  the  uniform  construc- 
tion given  to  it.  Barrows  \.  The  People,  11  111.  121;  Com- 
mercial Ins.  Co.  V.  MehJman,  48  111.  316,  and  other  cases  in  our 
reports. 

It  is  insisted  that  the  defense  has  no  merit,  but  is  purely 
technical.  This  may  all  be  true,  but  still  it  is  a  right  that  is 
secured  to  the  party  by  an  express  provision  of  the  statute, 
and  must  be  obeyed.  All  know  that  the  courts  have  no  power 
to  repeal,  modify  or  even  mitigate  any  requirement  of  the 
statute.  If  a  reversal  in  this  case  works  a  hardship,  appellees 
should  have  permitted  the  ciiange  of  venue  to  be  made  with- 
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out  opposition.  They  saw  the  petition  and  notice,  and  must 
have  known  that  they  were  strictly  in  conformity  to  the  stat- 
ute, and  entitled  appellant  to  a  change  of  venue.  Hence 
thev  have  contributed  to  produce  the  hardship  of  which  they 
now  complain.  Counsel  must  have  known  that  it  was  error 
to  refuse  the  motion,  and  hence  should  have  yielded  to  the 
change  of  venue,  but,  failing  to  do  so,  he  can  not  urge  us  to 
relieve  him  against  the  error  he  has  procured  in  the  records 
If  the  statute  is  harsh,  or  if  it  works  hardship,  the  remedy 
is  in  the  hands  of  the  General  Assembly,  and  not  in  either  of 
the  other  departments  of  the  government. 

It  is  urged  that  the  declaration  does  not  aver  the  value  of 
the  property  destroyed.  It  avers  tiiat  appellees  were  inter- 
ested in  the  property  to  the  value  of  $5000.  This  averment 
is  made  under  a  videlieit,  and  is  certainly  good  on  general 
demurrer,  or  in  arrest  of  judgment,  although  it  might  have 
been  bad  on  special  demurrer.  But  we  presume  appellant 
does  not  seriously  rely  on  so  trifling  an  objection. 

It  is  urged  that  the  declaration  did  not  aver  to  what  extent 
the  property  destroyed  was  insured  in  other  companies.  Ap- 
pellant having  filed  the  general  issue,  Ave  are  at  a  loss  to 
understand  how  it  can  suppose  this  objection  can  arise  on  this 
record.  We  presume  appellant  must  know  that  the  objection, 
if  it  had  any  force,  must  be  ui-ged  on  demurrer,  and  that,  too, 
before  the  declaration  is  traversed.  This  is  so  elementary 
that,  we  presume,  all  members  of  the  profession  know  and 
understand  it. 

But  if  it  could  be  raised,  we  do  not  understand  it  as  having 
anv  force.  The  general  rule  is,  that,  where  a  right  is  con- 
ferred by  a  clause,  absolute  and  unconditional  in  its  terms, 
but  the  right  is  limited  in  a  subsequent  clause  by  a  condition 
or  exception,  the  pleader  is  not  required  to  negative  the  con- 
dition or  exception,  but  it  is  for  the  defense  to  plead  it.  But 
when  the  condition  or  exception  is  contained  in  or  referred  to 
bv  the  clause  giving  the  right,  then  the  plaintiff'  must  set  out 
and  negative  the  condition  or  exception.     See  1  Chit.  PL  256, 
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and  previous  decisions  of  this  court.  Now,  there  was  no  con- 
dition or  exception  contained  in  the  body  of  this  policy.  It 
insured  the  property  against  loss  by  fire,  and  permitted  other 
insurance.  And  this  declaration  was  sufficient.  If  the  clause 
that  appellees  should  only  recover  any  greater  proportion  of 
loss  than  the  amount  hereby  insured  bears  to  the  whole  sum 
insured,  had  been  contained  in  the  clause  agreeing  to  insure 
the  property,  then  it  may  be  the  position  of  appellant  would 
l)e  correct.  But  this  latter  clause  is  in  a  subsequent  place  in 
the  policy,  and  falls  within  the  rule.  The  rule  applies  to 
suits  on  statutes  as  well  as  on  contracts,  and  is  well  illustrated 
in  actions  on  penal  bonds  with  conditions  annexed.  Until 
our  statute  changed  the  practice,  it  was  the  uniform  course  to 
declare  on  the  bond,  leaving  the  defendant  to  set  up  the  con-- 
-dition  by  plea. 

We  deem  it  unnecessary  to  notice  the  other  objections  urged. 
It  is  the  province  of  the  jury  to  weigh  and  consider  the  evi- 
dence, and  it  would  be  unfair  in  us  to  discuss  it  on  this  record, 
but  it  is  proper  to  leave  it  for  another  jury  to  pass  upon  under 
proper  instructions  from  the  court. 

For  the  error  in  not  allowing  the  motion  for  a  change  of 
venue,  the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Stephen  S.  Phelps  et  al, 

V. 

John  F.  Curts  et  al. 

1.  FRAtn)Ui.ENT  CONVEYANCES  —  a  Conveyance  of  property  to  place  it 
beyond  the  reach  of  creditors  is  fraudulent  in  law.  A  debtor  in  failing 
circumstances  is  only  allowed  to  place  his  property  beyond  the  reach  of 
his  creditors  by  making  a  general  assignment  of  it,  when  he  does  so  for 
the  benefit  of  the  creditors,  by  devoting  it  unreservedly  to  the  payment  of 
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his  debts,  and  not  with  a  view  to  his  advantage,  in  delating  until  a  favor- 
able time  the  appropriation  of  the  property  for  such  purpose. 

2.  A  conveyance  by  a  debtor  in  failing  circumstances  of  all  his  prop- 
erty, for  the  purpose  of  placing  it  out  of  the  reach  of  creditors,  not  for 
the  purpose  of  depriving  them  of  all  benefit  of  the  property,  but  to  pre. 
vent  its  sacrifice  for  the  payment  of  their  claims  by  enforcement  of  legal 
remedies,  and  to  await  favorable  opportunities  for  disposing  of  the  prop. 
erty  and  applying  it  to  the  satisfaction  of  the  claims,  is  fraudulent  in 
law,  although  there  may  be  no  fraud  in  fact  intended  by  such  debtor. 

3.  Same — when  only  constructively  fraudulent  may  be  upheld  as  to  one 
guilty  of  no  actual  fraud.  Where  a  security  or  conveyance  is  set  aside 
as  constructively  fraudulent,  it  may  be  upheld  in  favor  of  one  not  guilty 
of  any  actual  fraud  to  the  extent  of  the  actual  consideration,  and  be  vaca- 
ted as  to  the  excess. 

4.  Same — conveyance  by  grantee  in  a  fraudulent  conveyance  to  secure  a 
bona  fide  debt  of  the  debtor  grantor.  A  debtor  in  failing  circumstances 
conveyed  to  his  brother  all  his  propert}^  and  the  brother  took  up 
notes  which  the  owner  of  the  property  owed  to  another  brother,  and 
<rave  his  own  notes  for  the  amount  thereof,  with  the  understanding 
that  he  was  to  pay  them  out  of  the  proceeds  of  the  sale  of  the 
property  conveyed  to  him,  or  he  was  to  have  the  privilege  of  paying  in 
property,  at  cash  value.  Afterwards  he  conveyed  to  the  brother  holding 
his  notes  a  portion  of  the  property,  with  a  verbal  agreement  that,  upon 
payment  of  the  notes,  the  property  so  conveyed  should  be  reconveyed  to 
him:  Held,ih&i  although  the  conveyance  by  the  failing  debtor  to  his 
brother  was  fraudulent  as  against  creditors,  yet  the  conveyance  by  that 
brother  to  the  other,  being  for  the  purpose  of  securing  a  bona  fide  indebt- 
edness,  was  not  void,  but  should  be  treated  as  a  mortgage;  and  that  upon 
a  creditor's  bill  to  set  aside  such  conveyances,  the  decree  should  be  that 
such  second  conveyance  be  treated  as  a  mortgage,  and  that  the  debt  in- 
tended  to  be  secured  thereby  have  precedence  over  the  other  debts  of 
the  debtor,  and  be  first  paid. 

5.  Cbbditob's  -Bihit— personal  decree  against  defendants  not  debtors.  It 
is  error,on  a  creditor's  bill  to  set  aside  conveyances  as  fraudulent,  to  ren- 
der a  personal  decree  for  the  amount  of  the  debts  due  to  complainants  as 
against  one  guilty  of  no  fraud  and  not  a  debtor. 

6.  Same — ^ect  of  discharge  of  debtor  in  bankruptcy.  Where  a  debtor, 
after  a  creditor's  bill  is  filed  against  him,  is  declared  a  bankrupt,  and  as 
such  discharged,  and  sets  up  his  discharge  in  that  suit,  the  effect  is  to 
preclude  the  court  from  rendering  a  personal  decree  against  him,  but  it 
can  not  preclude  the  court  from  dealing  with  the  property  alleged  to 
have  been  fraudulently  conveyed,  in  the  creditor's  bill. 
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Appeal  from  the  Circuit  Court  of  Henderson  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Stewart,  Phet.ps  &  Stewart,  Messrs.  Skinner 
&  Marsh,  and  Mr.  O.  H.  Browning,  for  the  appellants. 

Mr.  C.  M.  Harris,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  creditors'  bill,  brought  by  certain  judgment 
creditors  of  S.  S.  Phelps  &  Co.  against  Stephen  S.  Phelps, 
William  Phelps  and  Myron  Phelps,  for  the  discovery  of  assets, 
and  to  subject  certain  property  which  had  been  conveyed  by 
Stephen  S.  Phelps  and  Arthur  S.  Plielps,  composing  the  firm 
of  S.  S.  Phelps  &  Co.,  to  the  payment  of  the  complainants' 
demands. 

A  decree  was  rendered  against  the  defendants  in  the  court 
below,  from  which  they  appealed. 

Previous  to  August,  1861,  S.  S.  Phelps  &  Co.  had  been 
largely  engaged  in  the  mercantile  and  banking  business  in 
Oquawka,  in  this  State,  and  S.  S.  Phelps,  individually  and  aa 
a  member  of  the  firms  of  S.  S.  Phelps  &  Co.  and  Phelps  &  Rice, 
was  at  that  date  indebted  to  the  amount  of  some  $1 74,000,  and 
he,  and  said  firm  of  S.  S.  Phelps  &  Co.,  being  pressed  for 
payment  of  their  indebtedness,  and  in  failing  circumstances, 
S.  S.  Phelps,  about  that  time,  by  different  conveyances,  con- 
veyed to  his  brother,  William  Phelps,  large  quantities  of  real 
estate,  and  made  transfers  to  him  of  a  large  amount  of  notes 
and  accounts  and  other  personal  property.  S.  S.  Phelps  and 
Arthur  Phelps  conveyed  some  real  estate  in  like  manner. 
These  conveyances  and  transfers  comprised,  esseiitially,  all  of 
the  property  of  S.  S.  Phelps.  Subsequently,  William  Phelps 
conveyed  a  portion  of  such  real  estate  to  another  brother, 
Myron  Phelps. 

The  main  object  of  the  bill  is  to  impeach  these  conveyances 
and  transfers  as  being-  fraudulent  as  against  creditors.     In  the 
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respect  that  the  decree  finds  the  conveyances  and  transfers 
from  S.  S.  Phelps,  and  from  him  and  Arthur  to  William 
Phelps,  to  be  fraudulent  as  against  creditors,  we  are  entirely- 
satisfied  with  its  correctness.  It  appears,  that  on  the  21st  of 
August,  1861,  S.  S.  Phelps  conveyed  to  William  Phelps  a  large 
amount  of  real  estate,  for  the  expressed  consideration  of  $39,- 
787,  for  which  the  latter  executed  to  the  former  his  three 
promissory  notes,  for  $13,262.33  each,  payable  in  four,  five 
and  six  years,  with  interest.  The  proofs  abundantly  show 
that  this  was  but  in  form  a  sale — that  it  was  in  reality  but  a 
device  to  place  the  property  in  the  hands  of  William  beyond 
the  reach  of  creditors,  to  prevent  its  appropriation  by  them 
in  legal  mode,  to  the  satisfaction  of  their  debts  against  S.  S. 
Phelps.  The  same  may  be  said  with  respect  to  the  other 
conveyances  and  transfers  declared  void  by  the  decree. 

The  answers  of  the  defendants  were  required  to  be  under 
oath,  and  they  fully  deny,  in  their  answers,  all  fraud  or  inten- 
tion to  defraud;  and  it  is  insisted,  that  the  answers  must 
be  taken  as  conclusive  in  this  respect,  there  not  being  sufii- 
cieut  countervailing  proof.  There  might  have  been  no  inten- 
tion to  actually  defraud  creditors,  and  the  defendants  might 
well  have  answered,  under  oath,  as  their  conclusion,  that  there 
was  no  fraud,  and  yet  there  have  been  a  legal  fraud.  We 
can  not  think,  from  the  evidence,  that  there  was  any  actual 
defrauding  of  creditors  intended,  by  depriving  them  of  all  ben- 
efits of  the  property,  but  that  the  purpose  was  to  place  it  with- 
out the  reach  of  creditors,  to  prevent  its  sacrifice  for  the  payment 
of  their  claims  by  enforcement  of  legal  remedies,  and  to  await 
opportunities,  as  they  might  afterward  arise,  for  advantage- 
ously disposing  of  the  property,  and  to  apply  the  proceeds 
toward  the  satisfaction  of  such  claims,  the  parties  believing, 
perhaps,  that  the  arrangement  would  be  for  the  best  interests 
of  the  creditors,  as  a  whole.  But  the  creditors  were,  by  the 
conveyances,  effectually  hindered  and  delayed  in  the  collec- 
tion of  their  deuiands  ;  they  were  prevented  from  resort  to 
the  property  ;    the  debtor  deprived  himself  of  all  means  for 
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paving  any  of  his  indebtedness  for  at  least  four  years,  the 
length  of  time  the  shortest  note  had  to  run  ;  an  opportunity 
was  secured  to  make  use  of  the  means  to  coerce  creditors  into 
compromises  of  their  claims,  and  to  constrain  them  to  accept 
real  estate  in  satisfaction  of  debts,  at  such  prices  as  might  be 
satisfactory  to  the  debtor. 

Whatever  the  real  motives  of  the  parties,  such  a  disposition 
of  a  debtor's  property  is  a  legal  fraud.  Bump  Fraud.  Conv. 
&■%,  and  cases  cited  in  note. 

A  debtor,  in  failing  circumstances,  is  only  allowed  to  place 
his  property  beyond  the  reach  of  his  creditors  by  making  a 
general  assignment  of  it,  when  he  does  so  for  the  benefit  of 
the  creditors,  by  devoting  it  unreservedly  to  the  payment  of 
his  debts,  and  not  with  a  view  to  his  advantage,  in  delaying 
until  a  favorable  time  the  appropriation  of  the  property  for 
such  purpose.     Nesbitt  et  al.  v.  JJigby  et  al.  13  111.  387. 

In  regard  to  the  conveyances  from  William  to  Myron 
Phelps,  it  appears  that  the  latter  held  two  promissory  notes 
executed  to  him  by  S.  S.  Phelps  &  Co.,  bearing  date  at  St. 
Louis,  jNIo.,  April  1,  1858,  one  for  $12,000,  payable  one  year 
after  date,  with  interest  at  ten  per  cent  per  annum  after  ma- 
turity, and  the  other  for  $10,000,  payable  two  years  after  date, 
with  interest  at  ten  per  cent  per  annum  after  one  year.  That 
in  August,  1871,  on  the  application  of  William  Phelps,  and  his 
representation  that  he  wanted  to  get  the  notes  to  apply  in  part 
payment  of  property  he  was  about  purchasing  from  S.  S.  Plielps 
and  S.  S.  Phelps  &  Co.,  Myron  Phelps  sold  and  assigned  said 
notes  to  William  Phelps,  and  took  in  payment  therefor  the 
note  of  the  latter  for  the  sum  of  $25,594.43,  that  being  the 
amount  then  due  on  the  said  notes  of  S.  S.  Phelps  &  Co.  ; 
that  such  note  of  William  Phelps  was  to  be  paid  in  sums  of 
$5000  or  more,  yearly,  as  fast  as  he  could  realize  it  out  of  the 
property  he  was  about  to  purchase  of  S.  S.  Phelps  and  S.  S. 
Phelps  &  Co.,  the  whole  sum  to  be  paid  within  five  years 
from  the  date  of  the  note,  with  the  privilege  of  paying  prop- 
erty, at  cash  value,  if  unable  to  realize  money  from  the  prop- 
8— 80th  III. 
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erty  j  and  that  the  conveyances  in  qnestion,  from  "William 
Phelps  to  Myron  Phelps,  of  a  large  amount  of  the  property 
which  had  been  conveyed  by  S.  S.  Phelps  to  William  Phelps, 
though  absolute  in  form,  were  taken  as  security  for  the  pay- 
ment of  said  note  of  William  Phelps,  Myron  Phelps  making, 
at  the  same  time,  a  verbal  agreement  to  reconvey  the  property 
to  William  Phelps  upon  payment  of  the  note.  From  time 
to  time,  afterwards,  Myron  Phelps,  without  receiving  any 
consideration,  executed  conveyances  of  divers  pieces  of  the 
property,  as  William  Phelps  found  purchasers  therefor. 

The  decree  found  these  conveyances  to  Myron  Phelps  to  be 
fraudulent,  and  declared  them  to  be  void  as  against  the  com- 
plainants. The  propriety  of  this  part  of  the  decree,  we  think, 
must  depend  upon  the  question  whether  the  two  notes  of  S. 
S.  Phelps  &  Co.  to  Myron  Phelps,  of  April  1,  1858,  were 
given  for  a  bona  fide  indebtedness,  and  remained  unpaid  at 
the  time  of  their  transfer  to  William  Phelps. 

The  answers  show,  and  they  are  sustained  in  this  respect 
by  the  evidence,  that  the  notes  were  given  for  $20,000,  money 
lent  by  Myron  Phelps  to  S.  S.  Phelps  &  Co.,  and  that  only  a 
payment  of  $1700.15,  May  7,  1861,  had  ever  been  made  on 
them.  There  is  nothing  whatever  in  the  evidence  contradic- 
tory thereto,  more  than  the  circumstances  of  the  case  which 
have  been  detailed.  It  must  be  considered,  under  the  proofs, 
that  Myron  Phelps  took  the  conveyances  to  him  as  security 
for  the  payment  of  a  just  indebtedness  due  him,  and  we  see 
no  sufficient  reason  why  he  should  not  be  allowed  to  hold 
them  for  such  purpose. 

Whatever  may  have  been  the  character  of  the  transaction 
between  S.  S.  Phelps  and  William  Phelps,  we  find  no  suffi- 
cient evidence  to  connect  Myron  Phelps  with  it,  either  as  a 
participant  or  as  having  knowledge  thereof.  It  would  seem, 
at  the  most,  that  the  conveyances  to  Myron  Phelps  were  no 
more  than  constructively  fraudulent,  and  the  rule  is  well  set- 
tled, in  equity,  that  when  a  security  or  conveyance  is  set  aside 
as  constructively  fraudulent,  it  may  be  upheld,  in  favor  of 
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one  not  guilty  of  any  actual  fraud,  to  the  extent  of  the  actual 
consideration,  and  be  vacated  only  as  to  the  excess.  Wright 
dal.  V.  Stanard,  2  Brockenbrough,  312;  Coley  v.  Coley,  1 
McCarter  Ch.  R.  350  ;  Demgrest  v.  Terhune,  3  C.  E.  Green 
Ch.  R.  532;  Boyd  v.  Dunlap,  1  Johns.  Ch.  478;  Clements  v. 
3Ioore.  6  Wall.  299. 

We  are  of  opinion,  then,  that  the  decree  was  wrong  in  de- 
claring the  conveyances  from  William  to  Myron  Phelps  to  be 
utterly  void  as  against  the  complainants,  and  appropriating^ 
the  real  estate  therein  described  unqualifiedly  to  the  satisfac- 
tion of  the  debts  due  to  the  complainants.  We  think  the 
debt  due  from  William  to  Myron  Phelps  was  entitled  to 
priority  of  payment  out  of  that  real  estate. 

The  decree  declared  a  lien  upon  certain  specified  portions 
of  the  real  estate  described  in  the  last  mentioned  conveyances^ 
for  the  satisfaction  of  the  sum  of  $9808.96,  the  amount  due  tO' 
the  complainants  from  ''said  defendants."  and  the  costs  of  the 
suit,  and  then  ordered  that  "said  defendants"  pay  to  the  mas- 
ter in  chancery  the  amount  so  due  to  the  complainants,  together 
with  interest  and  costs,  in  ninety  days,  which  payment  should 
discharge  the  lien,  and  then  directed  that,  in  default  of  pay- 
ment, such  real  estate  be  sold  for  satisfaction  of  said  amount. 
This  appears  to  be  a  personal  decree  against  S.  S.  Phelps, 
William  Phelps  and  Myron  Phelps  jointly,  in  favor  of  the 
complainants,  for  the  amount  of  their  judgments.  There  is 
surely  nothing  in  the  record  to  justify  any  personal  decree 
against  Myron  Phelps,  nor,  as  we  can  see,  against  William 
Phelps,  to  the  extent  of  the  amount  due  the  complainants. 
The  decree  is  erroneous  in  this  respect. 

The  decree  is  further  for  a  recovery  by  the  complainants 
against  William  Phelps,  of  $8711.75.  This  appears  to  be 
for  indebtedness  from  William  to  S.  S.  Phelps,  and  for  avails 
of  fraudulently  conveyed  property  received  by  AMlliara 
Phelps. 

Besides  the  general  objection,  of  no  fraud  in  the  convey- 
ances, it  is  objected  to  this  portion  of  the  decree,  that  it  is  an 
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additional  decree  for  part  of  the  amount  due  the  complainants, 
making  a  double  recovery  to  that  extent,  and  that  the  decree 
is  in  favor  of  complainants  jointly  for  the  amount  of  their 
several  judgments,  this  last  objection  being  likewise  made  to 
the  joint  personal  decree  against  the  defendants.  This  de- 
cree against  William  Phelps  alone  was  not  an  absolute  one, 
but  conditional  upon  the  insufficiency  of  the  real  estate  upon 
which  a  lien  was  declared,  to  satisfy  the  oomplainants'  judg- 
ments, and  was  to  stand  as  a  decree  only  for  any  deficiency, 
not  exceeding  such  sum  recovered,  of  the  real  estate,  to  satisfy 
the  declared  amount  of  said  judgments,  such  deficiency,  if 
any,  to  be  ascertained  by  a  sale  of  the  real  estate. 

As  to  the  joint  form  of  the  decree  in  favor  of  complainants, 
however  it  may  be  as  to  the  personal  decree  against  all  the 
defendants,  we  do  not  find  it  to  be  such  in  fact  as  respects  the 
decree  against  William  Phelps  alone.  The  decree  against 
him  is  in  favor  of  the  complainants  for  the  amount  of  the 
recovery  in  the  proportion  which  the  respective  claims  of  each 
of  them  bear  to  such  amount,  the  precise  amount  then  due 
on  each  of  their  respective  claims  having  been  previously 
found  by  the  decree.     These  objections  are  without  force. 

Any  debts  of  S.  S.  Phelps,  or  of  S.  S.  Phelps  &  Co.,  which 
William  Phelps  may  have  paid  previously  to  the  filing  of  the 
present  bill,  should  be  deducted  from  whatever  proceeds  he 
may  have  received  from  the  fraudulently  conveyed  propertv  ; 
and  in  rendering  any  personal  decree  against  him  on  account 
of  said  proceeds,  it  should  only  be  for  the  balance  after  such 
deduction.  But  the  answers  are  not  to  be  received  as  evi- 
dence of  any  such  payments.  They  must  be  established  by 
other  proof. 

The  bill  in  this  cause  was  filed  September  24,  1862.  The 
comjilainants'  judgments  were  recovered  in  May,  1862.  At 
the  March  term,  1872,  of  the  circuit  court,  the  defendants 
filed  their  cross-bill  herein,  setting  forth  that,  since  filing  their 
answers,  in  September,  1863,  Stephen  S.  Phelps  filed  in  the 
District  Court  of  the  United  States  for  the  Northern  District 
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of  Illinois,  on  the  26th  day  of  February,  18G8,  his  petition 
in  bankruptcy  ;  that,  on  the  7th  day  of  March,  1868,  he  was 
adjudged  a  bankrupt;  that,  on  the  15th  day  of  June,  1868, 
one  Elias  Willets  was  appointed  his  assignee  in  bankruptcy  ; 
that,  on  the  12th  day  of  January,  1869.  said  Phelps  was  dis- 
charged by  said  District  Court  from  all  his  debts  existing  in 
1868,  save  those  excepted  by  act  of  Congress,  and  received 
his  final  order  of  discharge  in  bankruptcy;  that  the  debts 
due  complainants  existed  long  before  1868.  and  were  not  ex- 
cepted by  the  act  of  Congress;  that  the  assignee  accepted  the 
office  and  discharged  its  duties  to  the  approval  of  the  District 
Court,  made  final  settlement,  and  had  been  by  the  District 
Court  discharged  ;  that  complainants  did  not  prove  any  of 
their  debts  in  the  Bankrupt  Court,  nor  did  the  assignee  ever 
interfere  in  this  cause  in  any  way. 

The  circuit  court  sustained  a  demurrer  to  the  cross-bill,  and 
dismissed  the  same,  and  this  is  assigned  for  error. 

We  perceive  nothing  in  the  matter  of  the  cross-bill  which 
should  constitute  a  bar  to  complainants'  claim  for  relief. 
The  fraudulent  conveyances,  here,  were  not  void,, but  only 
voidable  by  creditors,  so  that  the  property  embraced  in  the 
conveyances  did  not  vest  absolutely  in  the  assignee  in  bank- 
ruptcy as  a  portion  of  the  bankrupt's  estate  ;  there  was  merely 
an  option  with  the  assignee,  on  behalf  of  the  creditors,  to  im- 
peach and  avoid  the  conveyances  or  not.  as  he  might  see  fit. 
He  saw  fit  not  to  do  so.  Hence  the  bankruptcy  proceeding 
seems  to  be  without  effect  as  respects  this  property,  unless  to 
debar  other  creditors  from  asserting  any  claim  with  regard  to 
it,  by  reason  of  the  discharge  of  their  demands.  Phelps' 
final  discharge  in  bankruptcy  from  his  liabilities  should  not 
operate  to  deprive  the  complainants  of  the  benefit  of  their 
priority  and  right  of  lien  which  they  acquired  in  respect  to 
the  property  involved  in  their  bill,  by  the  filing  of  the  same. 
They  are  entitled,  we  conceive,  to  the  fruits  of  their  diligence 
in  the  institution  of  their  suit,  notwithstanding  the  inter- 
vening proceeding  in   bankruptcy. 
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It  is  said  the  cross-bill  shows  the  proceedings  to  be  defec- 
tive; that  the  assignee  is  a  necessary  party,  and  should  have 
been  made  such.  But  the  cross-bill  alleges  that  the  assignee 
has  made  a  final  settlement,  and  has  been  discharged.  There 
is.  then,  now  no  assignee,  to  be  made  a  party.  Moreover,  the 
Bankrupt  Act  limits  the  time  for  bringing  a  suit  betw^een  an 
assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest,  touching  any  rights  of  property  transferable  to  the 
assio-nee,  to  two  vears  from  the  time  when  the  cause  of  action 
accrued  for  or  against  such  assignee.  The  assignee  having 
been  appointed  June  15,  1868,  nearly  four  years  had  elapsed 
since  then  and  the  accruing  of  any  cause  of  action  as  respects 
the  assignee,  when  the  cross-bill  was  filed,  and  so  any  right 
of  action  of  the  assignee  had  been  barred. 

The  discharge  in  bankruptcy  should  have  prevented  any  per- 
sonal decree  against  S.  S.  Phelps  further  than  as  respected  the 
property  covered  by  the  bill.  The  same  facts  that  are  alleged 
in  the  cross-bill  the  defendants  set  up  by  way  of  answers,  but 
exceptions  were  sustained  thereto,  and  defendants  ruled  to 
set  the  matter  up  by  cross-bill.  Had  there  been  no  personal 
decree  against  S.  S.  Phelps  for  the  amount  of  complainants* 
judgments,  we  should  hold  there  to  have  been  no  error  in 
sustaining  the  demurrer  to.  and  dismissing  the  cross-bill. 
But  there  was  error  in  excluding  the  setting  up  in  any  form 
the  discharge  in  bankruptcy,  and  then  rendering  the  personal 
decree  against  S.  S.  Phelps. 

In  bur  of  any  personal  decree  against  him  further  than  the 
subjecting  of  the  property  and  claims  covered  and  reached 
by  complainants'  bill,  to  the  satisfaction  of  their  judgments 
and  costs  of  suit,  he  should  have  been  allowed  to  set  up,  in 
some  form,  his  discharge  in  bankruptcy. 

In  so  far  as  the  decree  sets  aside,  unqualifiedly,  the  conveyance 
from  William  Phelps  to  Myron  Plielps,  without  allowing  to 
the  latter  priority  of  payment  from  the  property  couveyed, 
of  his  debt  against  William  Phelps;  and  in  so  far  as  the  de- 
cree is  personal  against  S.  S.  Phelps,  Myron  Phelps  and  Wil- 
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Ham  Phelps,  or  either  of  them,  for  the  payment  of  money, 
the  decree  is  reversed  ;  in  all  other  respects  it  is  affirmed,  and 
the  cause  is  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

The  costs  in  this  court  will  be  equally  divided  between  the 
parties. 

Decree  reversed  in  part* 


Village  of  Kewanee 

V. 

James  P.  Depew. 

1.  Nkoligence — contributory  and  comparative.  A  plaintifi'  can  not 
recover  for  injuries  received  through  the  defendant's  negligence,  where 
his  own  negligence  has  contributed  to  such  injuries,  unless  his  negli- 
gence was  slight  and  that  of  the  defendant  gross,  when  compared  with 
each  other. 

2.  Same — degree  of  care  required.  A  person,  in  the  full  possession  of 
his  faculties,  passing  over  a  sidewalk  in  daylight,  with  no  crowd  to  jostle 
or  disturb  him,  no  intervening  obstacle  to  obscure  approaching  danger, 
and  no  sudden  occurring  cause  to  distract  his  attention,  is  under  obliga. 
tion  to  use  his  eyes  to  direct  his  footsteps,  and  if  he  fails  to  do  so,  he  is 
negligent. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 

George  W.  Pleasants,  Judge,  presiding. 

Mr.  M.  Shallenberger,  and  Mr.  James  K.  Blish,  for 

the  appellant. 

Messrs.  Wilson  &  Ladd,  for  the  appellee. 

Mr.  Justice   Scholfield   delivered   the   opinion   of  the 

Court : 

This  was  an  action  on  the  case,  by  appellee,  against  appel- 
lant, to  recover  for  injuries  received  by  appellee  by  reason  of 
a  defect  in  one  of  appellant's  sidewalks. 
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The  verdict  of  the  jury  was  for  appellee,  assessing  his  dam- 
ages at  $1250,  upon  which  the  court  gave  judgment. 

Believing  that  this  judgment  is  entirely  unauthorized  by 
the  evidence,  we  shall  omit  the  discussion  of  all  other  ques- 
tions. 

The  doctrine  has  been  so  often  announced  by  this  court 
as  to  render  its  discussion  at  present  unnecessary,  that  the 
plaintiff  can  not  recover  for  injuries  received  through  the 
defendant's  negligence,  where  his  own  negligence  has  con- 
tributed to  such  injuries,  unless  his  negligence  was  slight 
and  that  of  the  defendant  gross,  when  compared  with  each 
other. 

We  have  carefully  examined  the  evidence  published  in  the 
abstracts,  and  find  but  little  controversy  as  to  the  material 
facts. 

The  sidewalk  was  composed  of  boards,  between  four  and 
five  inches  in  width,  and  of  the  thickness  of  one  inch,  nailed 
on  stringers,  two  by  four  inches  in  diameter.  At  the  place 
where  appellee  received  his  injury,  one  of  the  boards  had 
decayed,  and  splinters  had  been  broken  off.  leaving  a  hole  itt 
the  sidewalk,  which  appellee  describes  as  being  five  inches 
wide  and  eighteen  inches  long,  and  the  boards,  he  says,  were 
elevated  five  or  six  inches  above  the  surface  of  the  ground. 

On  the  15th  of  October,  1874,  about  9  o'clock  in  the  fore- 
noon, as  appellee,  in  company  with  a  friend,  was  passing  over 
this  portion  of  the  sidewalk,  he  stepped  on  the  edge  of  the 
board  next  the  hole,  his  foot  slipped,  ])assing  through  the 
hole,  and  he  fell  at  full  length.  His  leg  was  thereby  badly 
bruised,  and  he  was,  in  consequence,  manv  days  confined  to 
his  room,  was  at  considerable  expense  for  medical  attendance 
and  nursing,  and  has  lost  much  time.  Whether  the  injury 
is  permanent,  does  not  clearly  appear. 

Appellee  testifies  that  he  saw  the  defect  in  the  sidewalk 
the  first  time  he  passed  over  the  sidewalk,  which  was  four  or 
five  days  before  he  was  injured,  and  several  times  subse- 
quently.    He  was  conscious   that   it  was   there,  but  was  not 
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looking  for  it,  being,  at  the  time  he  came  upon  it,  engaged 
in  observing  a  passing  buggy,  to  satisfy  his  curiosity  in  regard 
to  the  style  of  harness  used  upon  the  team.  Now,  this  was 
plainly  not  due  care.  It  was  no  care  at  all;  it  was  heed- 
lessness. Had  he  not  known  of  the  defect,  he  might,  prob- 
ably, have  been  justified  in  assuming  that  the  sidewalk  was 
safe,  and  in  acting  upon  that  hypothesis.  Or  if,  knowing  the 
defect,  some  present  necessity  had  distracted  his  attention,  he 
might  be  excusable  in  not  recollecting;  but  a  person,  in  the 
full  possession  of  his  faculties,  passing  over  a  sidewalk,  in 
daylight,  with  no  crowd  to  jostle  or  disturb  him,  no  inter- 
vening obstacles  to  obscure  approaching  danger,  and  no  sud- 
denly occurring  cause  to  distract  his  attention,  is  under  obli- 
gation to  use  his  eyes  to  direct  his  footsteps,  and  those  who  do 
not  do  so,  are  negligent.  Had  appellee  given  a  mere  casual 
glance  ahead  of  him,  he  must  have  seen  the  defect,  and  the 
slightest  variation  in  his  course  would  have  avoided  the 
danger. 

The  character  of  the  defect  in  the  sidewalk  was  not  such 
as  necessarily  to  arouse  serious  apprehension  of  imminent 
peril  to  the  public;  and  while  appellant's  officers  were  negli- 
gent and  inexcusable  in  not  discovering  and  repairing  it 
within  a  reasonable  time,  it  seems  to  us  incredible  that  any 
dispassionate  mind  can  reason  itself  into  the  belief  that  this 
passive  negligence  of  appellant  was  gross  and  that  of  appel- 
lee slight,  in  comparison  with  each  other.  Unless  this  can 
be  said,  there  can  be  no  recovery. 

The  judgment  is  reversed. 

Judgment  reversed, 

Mr.  Chtkp  Justice  Scott  dissenting. 
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Isaac  M.  Kiekpateick 

V. 

RiCHAED  A.  Howz. 

1.  Sureties — property  pledged  by  the  principal  debtor.  It  is  a  well  set- 
tled principle  in  equity,  that  a  creditor  who  has  the  personal  contract  of 
his  debtor,  with  a  suret}',  and  takes  property  from  the  principal  as  a 
pledge  or  security  for  his  debt,  should  hold  the  property  for  the  benefit 
of  the  surety  as  well  as  himself,  and  if  he  parts  with  it  without  the  know- 
ledge or  against  the  will  of  the  surety,  he  shall  lose  his  claim  against  the 
surety  to  the  amount  of  the  property  so  surrendered.  Property  so  taken 
by  the  creditor  is  taken  and  held  in  trust,  not  onh-  for  the  creditor's  secu- 
rity, but  for  the  surety's  indemnity.  And  these  rules  of  equity  are  rec- 
ognized and  enforced  in  courts  of  law. 

2.  A  party  signed  a  note,  as  surety,  with  the  principal,  and  delivered 
it  to  the  principal,  with  authority  to  insert  tlie  name  of  a  payee  in  a  blank 
left  in  the  note  for  that  purpose.  The  principal  borrowed  of  the  plaintiff 
the  amount  of  money  the  note  called  for,  and  inserted  his  name  therein 
as  payee,  and  delivered  the  note  to  him,  and  at  the  same  time,  as  addi- 
tional security'  for  the  money,  delivered,  in  pledge,  a  colt  worth  $100.  The 
colt  was  afterwards  delivered  up  by  the  payee  of  the  note  to  the  principal: 
Held,  in  a  suit  brought  on  the  note,  against  the  surety,  that  the  plaintiff 
could  only  recover  the  balance  due  on  the  note  after  deducting  the  value 
of  the  colt. 

3.  Evidence  —  proof  of  promises  or  declaration  of  a  principal  in  suit 
againat  surety.  When  a  joint  suit  is  brought  against  the  principal  and 
surety  in  a  promissorj-  note,  but  the  surety  alone  is  in  court,  and  the 
principal  testifies,  as  a  witness,  that  the  note  has  been  paid,  evidence  as 
to  any  promise  or  declarations  made  by  the  principal  after  the  time  he 
testified  the  note  was  paid,  is  not  competent  against  the  suret}',  the  prin- 
cipal,  in  such  case,  not  being  a  party  to  the  action. 

4.  Where  one  of  the  makers  of  a  promissory  note,  who  was  not  a  party 
to  an  action  brought  on  it,  testified  on  behalf  of  another  maker,  who  was 
a  party,that  the  note  had  been  paid,  and  no  iuquirj-  was  made  of  him  in 
relation  to  any  promises  or  declarations  made  by  him  subsequent  to  the 
time  of  the  alleged  payment,  so  as  to  make  evidence  of  such  promises  or 
declarations  admissible  for  the  purpose  of  impeaching  his  testimony, 
evidence  in  regard  to  such  promises  or  declarations  was  properly  ex- 
cluded. 

Appeal  from  tlie  Circuit    Court    of  Warren   county;  the 
Hon.  Arthur  A.  Smith,  Ju(ige,,  presiding. 
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Mr.  James  H.  Stewart,  and  Mr.  John  J.  Glenn,  for  the 
appellant. 

Messrs.  Porter  &  Moshier,  for  the  appellee. 

Mr,  Justice  Sheldon  delivered  the  opinion  of  the  Court- 

This  was  a  suit  commenced  before  a  justice  of  the  peace, 
by  Howk,  the  appellee,  against  the  appellant,  Kirkpatrick, 
and  Joseph  M.  Whitman,  upon  a  promissory  note,  of  which 
the  following  is  a  copy: 

*'$150.  Monmouth,  III.,  April  26,  1870. 

Thirty  days  after  date,  I  promise  to  pay  to  the  order  of  E,.  A. 

Howk,  Esq.,  one    hundred  fifty  dollars,  at .     Value 

received. 

J.  M.  Whitman, 

I.  M.  Kirkpatrick." 

Wliitman  was  not  found  and  not  served  with  process. 
Howk  recovei'ed  before  the  justice  against  Kirkpatrick.  The 
latter  appealed  to  the  circuit  court,  where  a  verdict  and  judg- 
ment were  rendered  against  him  for  $189.39.  From  the  latter 
judgment  Kirkpatrick  took  this  appeal.  . 

It  is  assigned  for  error  that  the  verdict  is  contrary  to  the 
evidence. 

Whitman  testified  that  the  note  in  suit  was  given  under  the 
following  circumstances:  That  he  was  owing  the  First  Na- 
tional Bank  of  Monmouth  a  small  balance  of  about  $18  or  $20, 
and  went  to  the  bank  to  get  $150,  with  part  of  which  to  pay  the 
bank  what  he  was  owing  ;  that  he  offered  for  discount  his  own 
note  for  $150,  with  the  name  of  Kirkpatrick  on  it  as  his  secu- 
rity, but  the  bank  would  not  accept  Kirkpatrick  as  security, 
and  refused  to  discount  the  note..  No  payee's  name  appeared  in 
the  note.  That,  shortly  afterward,  he  and  plaintiff,  Howk.  as 
his  security,  executed  their  note  to  the  bank  for  $150,  payable, 
he  thought,  thirty  days  after  date;  that  he  got  the  money  from 
the  bank  on  the  note,  except  the  small  amount  he  was  owing 
the  bank,  which  it  retained ;  that  on  the  day  the  note  was  given 
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by  himself  and  Howk,  he  filled  up  the  note  in  suit  with  the 
name  of  R.  A.  Howk  as  payee,  and  then  delivered  it  to  Howk 
as  his  security  for  going  security  for  him  (Whitman)  on  their 
note  to  the  bank;  that  on  July  8,  1870,  he  paid  $100  on  the 
note  of  himself  and  Howk  to  the  bank,  and  gave  a  new 
note  for  the  balance,  $50,  payable  in  sixty  days,  with  Howk 
as  security,  to  the  bank,  which  note  he  paid  to  the  bank 
before  it  became  due. 

The  president  of  the  bank  testified  that  on  April  26,  1870, 
the  bank  had  an  account  against  Whitman  of  $18  and  some 
cents.  That  account  Avas  settled  and  paid  April  30,  1870^ 
On  the  same  date,  April  30,  1870,  an  item  first  appeared  in 
the  drawer  of  the  bank  of  $150,  but  he  did  not  know  what  it 
was;  that  it  was  carried  along  as  cash,  but  was  not  in  fact 
cash;  that  very  frequently  a  check  or  note  for  a  short  time, 
say  thirty  days  or  less,  was  carried,  as  this  item  was,  as  cash  ; 
that  the  $150  item  disappeared  on  July  8,  1870,  and  on  the 
same  day  a  $50  note  of  J.  M.  Whitman  and  the  plaintiff, 
Howk,  appeared  on  the  books ;  it  was  for  sixty  days,  and 
was  paid  five  days  before  due;  that  Whitman  could  not  get 
money  on  his  own  account  at  the  time.  The  cashier  of  the 
bank  testifies  to  the  same  facts  as  the  president,  and  testifies 
further,  that  he  thinks  the  $150  item  which  was  carried  along 
as  cash  was  a  note,  though  lie  could  not  say  positively  ;  that 
he  had  some  recollection  that  some  note  of  Whitman  was 
carried  along  by  the  bank  with  either  Howk  or  Kirkpatrick 
as  security. 

Kirkpatrick  testified  that  he  signed  the  note  in  blank,  as 
security  ;  that  the  payee's  name  was  not  filled  in  ;  that  he 
signed  it  to  be  used  at  the  First  National  Bank. 

The  plaintiff,  Howk,  testified,  In  his  own  behalf,  that  he 
got  the  note  in  suit  from  Whitman,  and  gave  him  the  money 
for  it;  that  Whitman  said  he  had  been  to  the  bank  to  get 
money  on  the  note,  but  could  not  do  it;  that  Whitman  wanted 
him  to  go  liis  security  to  the  bank  for  $150,  but  he  refused 
to  do  so.      Whitman  then  wanted   to  know  if  he  would   take 
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this  note  in  suit,  and  a  colt  witness  was  pasturing  for  him,  as 
security  for  $150.  That  he  (Howk)  asked  Whitman  how  the 
note  came  to  be  in  blank  as  to  the  payee,  and  he  said  he 
expected  to  get  the  money  at  the  bank;  that  he  told  Whitman 
be  did  not  know  that  Kirkpatrick  would  like  it;  that  Whit- 
man went  out,  and  soon  came  back,  and  remarked  that  Kirk- 
patrick said  it  was  all  right,  and  witness  told  him  he  would 
let  him  have  the  money,  and  did  so. 

The  testimony  of  Whitman  is  corroborated  by  that  of  the 
president  and  cashier  of  the  bank.  Their  testimony  tends  to 
produce  the  belief  that  the  bank's  account  of  $1 8  and  some  cents, 
against  Whitman,  which  they  say  was  settled  and  paid  April 
30,  1870,  was  so  paid  out  of  the  money  which  Whitman  tes- 
tifies was  obtained  from  the  bank  on  his  and  Howk's  note; 
that  the  $150  item,  which  on  that  date  first  appeared  in  the 
drawer  of  the  bank,  and  was  carried  along  as  cash,  though  not 
in  fact  cash,  was  the  note  of  Whitman  and  Howk  for  $150, 
given  by  them,  as  testified  to  by  Whitman  ;  and  that  the  disap- 
pearance of  this  $150  item  on  July  8,  1870,  was  in  consequence 
of  Whitman,  as  he  testifies,  paying  on  that  day  $100  on  the 
note,  and  giving  a  new  note  for  the  balance,  $50,  payable  in 
sixty  days,  with  Howk  as  security.  This  creates  a  preponder- 
ance of  evidence  in  favor  of  the  transaction  in  giving  the  note 
as  testified  to  by  Whitman ;  but  whether  or  not  it  be  so  decided 
as  to  require  that  the  finding  of  the  jury  should  be  set  aside, 
the  verdict,  upon  the  plaintitJ's  own  testimony  was  too  large, 
and  should  have  been  set  aside  for  that  reason.  His  evidence 
was.  that  he  took  the  note  sued  on  and  a  colt  of  Whitman, 
which  he  was  pasturing  for  the  latter  and  then  had  in  his 
possession,  worth  $100,  as  security  for  $150  which  he  let 
Whitman  have,  and  that  the  colt  was  afterward  delivered  up 
to  Whitman.  He  must  have  known,  from  the  circumstances, 
that  Kirkpatrick  was  only  a  surety  on  the  note. 

It  seems  to  be  a  well  settled  principle  in  equity,  that  a  cred- 
itor who  has  the  personal  contract  of  his  debtor,  with  a 
surety,  and  takes  property  from  the  principal  as  a  pledge  or 
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gecurity  for  his  debt,  should  hold  the  property  for  the  benefit 
of  the  surety  as  well  as  himself,  and  if  he  parts  with  it  with- 
out the  knowledge  or  against  the  will  of  the  surety,  he  shall 
lose  his  claim  against  the  surety  to  the  amount  of  the  prop- 
erty so  surrendered.  A  surety  who  pays  the  debt  is  entitled 
to  be  jnit  in  the  place  of  the  creditor,  and  to  all  the  means, 
and  to  every  remedy  which  the  creditor  possesses  to  enforce 
pavment  from  the  principal  debtor.  Property  so  taken  by 
the  creditor  is  taken  and  held  in  trust,  not  only  for  the  cred- 
itor's security,  but  for  the  surety's  indemnity.  And  these 
rules  of  equity  are  recognized  and  enforced  in  courts  of  law. 
Baker  v.  Briggs,  8  Pick.  121  ;  Rogers  v.  School  Trustees,  46 
111.  428  ;  Phares  v.  Barbour,  49  id.  370 ;  The  People  v.  Jan- 
sen,  7  Johns.  332  ;  Nefs  Appeal,  9  Watts  &  Serg.  36 ;  2  Am. 
Lead.  Cases,  5th  ed.  p.  403  et  seq.,  note  to  Pain  v.  Packard, 
and  King  v.  Baldwin. 

This  property,  then,  instead  of  having  been  appropriated 
toward  payment  of  the  note,  or  held  as  an  indemnity  for  the 
surety,  having  been  delivered  up  to  Whitman,  the  principal 
debtor,  the  value  thereof  should  have  been  deducted  from 
the  note,  and  appellee  have  had  judgment  only  for  the  re- 
mainder. The  surety  is  presumed  to  have  suffered  loss  by 
the  surrender  of  the  security.  Rogers  v.  School  TrusteeSy 
supra,  434. 

There  is  an  assignment  of  a  cross-error  by  appellee,  in  the 
exclusion  of  a  question  to  the  witness  Howk,  whether  Whit- 
man did  not  make  promises  to  him  that  he  would  pay  the 
note,  after  the  time  Whitman  testified  the  notes  of  himself 
and  Howk  had  been  paid.  Although  the  name  of  Whitman 
was  included  with  that  of  Kirkpatrick  in  the  original  sum- 
mons on  the  commencement  of  the  suit.  Whitman  was  not 
served  with  process,  nor  did  he  appear  in  the  suit.  He  was 
not  a  party  to  the  action,  and  therefore  his  promises  or  decla- 
rations were  not  evidence  against  Kirkpatrick,  though  Whit- 
man was  a  party  to  the  contract.     Baker  v.  Briggs,  sxipra. 
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Whitman  had  not  been  inquired  of  as  to  the  having  made 
such  promises,  so  as  to  make  the  question  admissible  for  the 
purpose  of  impeaching  his  testimony. 

The  question  was  rightly  excluded. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Neil  McIntyre  et  al. 

V. 

Ephraim  Storey. 

1.  Chancery — jurisdiction.  Where  there  is  a  dispute  between  the 
owner  of  land  and  the  town  authorities  as  to  whether  there  is  a  right  of 
way  for  a  public  highway  over  such  land,  and  the  town  authorities  tear 
down  the  fences  of  the  owner,  and  assert  their  right  to  do  so,  and  their  inten- 
tion  to  continue  to  do  so  as  often  as  he  builds  them  up,  and  continuous  liti- 
gation is  kept  up  on  account  of  the  dispute,  a  court  of  chancery  has 
jurisdiction  in  the  premises  upon  a  bill  filed  to  enjoin  the  town  authorities 
from  opening  the  road  claimed. 

2.  Burden  op  proof  to  establish  highway.  On  a  bill  to  enjoin  the  de- 
fendants from  tearing  down  the  fence  of  complainant,  where  the  defendants 
insist  on  their  right  to  remove  the  fence  because  they  are  commissioners  of 
highways,  and  the  fence  is  an  obstruction  to  a  public  highway,  the  burden 
of  proving  that  there  is  a  highway  at  the  place  where  the  fence  is,  is  upon 
them. 

3.  Evidence — to  prone  existence  of  highway.  The  record  of  a  judgment 
recovered  against  a  party  in  a  suit  by  the  town  authorities  for  obstructing 
a  highway,  is  not  conclusive  evidence  of  the  existence  of  a  public  highway 
at  the  point  in  dispute,  in  a  suit  by  the  owner  of  land  to  enjoin  such  town 
authorities  from  opening  a  road  over  his  land  at  the  disputed  point. 

4.  Dedication — hmo  proved.  A  dedication  for  the  right  of  way  for  a 
highway  may  be  established  by  grant  or  written  instrument,  or  by  the  acts 
and  declarations  of  the  owner  of  the  premises.  It  may  be  inferred,  from 
long  and  uninterrupted  user  by  the  public,  with  the  knowledge  and  consent 
of  the  owner,  but  there  must  be  a  clear  intent  shown  to  make  the  dedication ; 
the  evidence  should  be  clear,  either  of  an  actual  intent  so  to  do,  or  of  such 
acts  or  declarations  as  will  equitably  estop  the  owner  from  denying  such 
intent. 
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Appeal  from  tlie  Circuit  Court  of  Carroll  county;  tlie  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Akmottr  &  Shaw,  and  Mr.  J.  M.  Hunter,  for  the 

appellants. 

Mr.  M.  Y.  Johnson,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  to  enjoin  defendants  from  opening  through  the 
premises  of  complainant  what  they  insist  is  a  public  highway. 
Difficulty  had  previously  existed  in  regard  to  the  existence  of  a 
public  road  at  the  point  in  controversy.  Defendants,  or  other 
parties,  had  torn  down  the  fences,  under  pretense  of  opening  to 
the  use  of  the  public  the  highway,  and  complainant  had  as 
often  restored  it.  The  town  of  Washington,  in  which  the 
premises  are  situated,  had  prosecuted  complainant  under  the 
statute  for  obstructing  the  highway,  and  in  two  civil  suits, 
commenced  for  that  purpose,  had  recovered  the  penalties  im- 
posed by  the  statute.  Complainant  had  commenced  a  suit  in 
trespass  in  the  JoDaviess  county  circuit  court,  against  the  par- 
ties, for  damages  occasioned  to  his  property  by  reason  of  the 
wrongful  tearing  down  of  his  fences. 

Defendants  admit,  in  their  answer,  they  had  torn  down  and 
removed  the  fences  of  complainant,  as  charged  in  the  bill. 
They  allege,  however,  they  are  officers  of  the  town,  having 
charge  of  the  public  roads  within  its  limits,  and  express  a  pur- 
pose to  continue  to  remove  any  fences  complainant  may  erect 
in  or  across  what  they  claim  to  be  a  highway,  as  they  say  they 
have  a  lawful  right  to  do. 

The  point  is  made,  that  chancery  has  no  jurisdiction  in  the 
premises,  and  the  remedy,  if  any,  is  at  law.  This  position  can 
not  be  maintained.  If  there  is  no  highway  at  the  point  in 
controversy  that  the  town  officers  may  lawfully  keep  open  for 
the  use  of  the  public,  then  the  acts  defendants  admit  they  pro- 
pose to  do  would  constitute  a  continuing  trespass,  might  cause 
irreparable  mischief,  pei-liaps  lead  to  continuous  strife  in  the 
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assertion  and  maintenance  of  what  the  parties  may  deem  their 
respective  rights,  and  ultimately  produce  serious  breaches  of 
the  peace  and  acts  of  violence.  The  facts  alleged  constitute  a 
clear  ground  for  the  intervention  of  a  court  of  equity.  Indeed, 
no  complete  remedy  can  be  had  at  law.  The  jurisdiction  of  a 
court  of  equity  in  such  cases  is  undoubted. 

The  principal  facts  appearing  from  the  record  out  of  which 
this  controversy  arose,  may  be  briefly  stated.  Complainant 
alleges  there  never  was  any  public  road  over  his  land  where 
the  fence  was  torn  down,  either  by  use,  prescription,  grant  or 
■dedication,  or  any  legally  laid  out  road.  On  the  contrary,  de- 
fendants aver  a  legal  highway  existed;  that  it  was  needed  and 
much  used;  that  it  was  a  legal  highway  of  the  town  at  the  time 
complainant  built  his  fence  in  and  across  the  same ;  that  it  had 
been  a  legal  highway  more  than  twenty  years  prior  to  such 
fencing  up,  and  it  has  remained  and  now  is  such  highway. 
This  is  the  distinct  issue  made  by  the  parties  in  their  respect- 
ive pleadings. 

A  large  amount  of  testimony  was  heard  on  the  trial.  It  was 
contradictory  in  the  extreme,  and  much  of  it  totally  irrecon- 
cilable. "We  have  examined  the  case  with  as  much  care  as  its 
importance  demands,  and  shall  simply  state  our  conclusions 
from  such  examination,  without  attempting  to  comment  upon 
all  the  evidence.  It  would  be  impracticable  to  do  so  without 
extending  this  opinion  to  an  unreasonable  length,  and  would 
serve  no  useful  purpose  if  we  should  do  so. 

Admitting,  as  defendants  do,  the  committing  of  the  griev- 
ances complained  of,  and  their  purpose  to  continue  the  same 
acts,  it  would  seem  the  burden  is  on  them  to  show  a  justifica- 
tion for  their  conduct.  This  they  have  attempted  to  do  by 
alleging  they  are  public  officers,  and  were  removing  obstruc- 
tions from  a  public  highway,  as  they  had  a  lawful  right  to  do. 
How  the  public  acquired  the  right  of  way  or  an  easement  over 
complainant's  land  is  not  distinctly  set  forth.  There  is  no 
pretense  any  public  road  was  ever  laid  out  and  established  by 
the  proper  authorities  of  the  town  or  county,  in  the  mode 
pointed  out  in  the  statute.  It  is  a  fair  inference,  from  what  ia 
9-«0th  III. 
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alleged  in  the  answer,  that  the  public  acquired  an  easement 
over  complainant's  land  by  prescription  or  user  for  more  than 
twenty  years.  But  this  position  is  not  supported  by  any  evi- 
dence in  the  case.  It  is  conclusively  shown,  that  prior  to  the 
time  Gillett,  the  grantor  of  complainant,  set  his  fence  in  one 
rod  from  the  line,  there  had  been  no  traveled  road  at  the  point 
where  the  fences  were  torn  down.  This  was  in  1865  or  1866. 
The  condition  of  the  ground,  there  being  brush  or  trees  upon 
it  and  a  part  of  it  swampy,  would  not  admit  of  travel  to  any 
considerable  extent.  Under  the  evidence  it  can  not  be  insisted, 
with  any  show  of  propriety,  there  had  been  a  road  at  the  point 
in  dispute  for  twenty  years,  that  had  been  used  and  traveled 
as  a  common  highway. 

The  position,  however,  most  strenuously  maintained  is,  there 
was  a  dedication  of  the  land  for  a  public  highway.  Chiefly, 
defendants  rely  on  a  dedication  of  one  rod  of  ground  for  the 
purposes  of  a  road,  made  by  Gillett,  then  the  owner  and  in 
possession  of  the  land,  made  at  a  time,  as  they  say,  when  the 
settlements  of  the  country  began  to  interfere  with  the  old 
traveled  tracks  or  traces. 

Waiving  the  question  whether  it  is  set  up  in  the  answer 
there  had  been  a  dedication  of  the  right  of  way,  and  whether 
it  is  necessary  to  do  so,  we  do  not  think  it  has  been  sufficiently 
proven  there  was  any  dedication  of  the  land  to  the  public  for  a 
road,  or  any  acceptance  on  the  part  of  the  public  authorities. 

A  dedication  of  the  right  of  way  for  a  highway  may  be  va- 
riously proven.  It  may  be  established  by  grant  or  written 
instrument,  or  by  the  acts  and  declarations  of  the  owner  of  the 
premises.  It  may  be  inferred  from  long  and  uninterrupted 
user  by  the  public,  with  the  knowledge  and  consent  of  the 
owner;  but  this  court  has  had  frequent  occasion  to  say,  there 
must  be  a  clear  intent  shown  to  make  the  dedication.  The 
evidence  ofiered  for  that  purpose  should  be  clear,  eitlier  of  an 
actual  intent  so  to  do  or  of  such  acts  or  declarations  as  will 
equitably  estop  the  owner  from  denying  such  intent.  Marcy 
V.  Taylor,  19  111.  631;  Kelly  v.  The  City  of  Chicago,  48  lU. 
388;  Godfrey  v.  City  of  Alton,  12  111.  29. 


1875.]  McIntyke  et  al.  v.  Storey.  131 

Opinion  of  the  Court. 

On  the  question  of  tlie  dedication  of  the  one  rod  of  land  for 
the  purposes  of  a  highway,  the  evidence  is  certainly  quite  con- 
flicting; but  it  is  safe  to  say,  the  record  does  not  contain  that 
clear  and  satisfactory  evidence  of  intention  on  the  part  of  the 
owner  to  make  a  dedication  of  the  land  to  public  uses  that  the 
authorities  cited  seem  to  require.  Gillett,  himself,  was  exam- 
ined as  a  witness,  and  says,  that  when  he  left  out  the  rod  of 
land,  it  was  with  no  intention  to  dedicate  it  to  the  public  for  a 
road;  that  it  was  done  for  a  temporary  purpose,  to  accommo- 
date parties  residing  in  the  vicinity,  and  that  while  at  work  upon, 
the  fences  he  declared  his  intention  to  persons  who  made  in- 
quiry, to  close  it  up  whenever  he  chose  to  do  so.  He  is  cor- 
roborated by  other  parties,  who  heard  him  make  the  same- 
declarations  at  the  same  time.  It  is  true  that  other  witnesses 
say  he  expressed  a  clear  and  unequivocal  intention  to  give  the 
public  the  right  of  way  to  that  extent  over  his  lands,  but  we 
can  not  undertake  to  say  the  proof  preponderates  in  favor  of 
that  fheory  of  the  case.  Under  all  the  circumstances  in  evi- 
dence, we  think  the  court  below  was  justified  in  finding,  as  a 
question  of  fact,  that  Gillett  never  made  any  dedication  of  thia 
narrow  strip  of  land  to  the  public  for  a  highway.  The  conduct 
of  the  public  authorities,  until  quite  recently,  was  not  incon- 
sistent with  this  view. 

Great  stress  is  laid  on  the  fact  that  the  town  authorities,  in 
two  civil  suits,  recovered  of  complainant  the  penalties  imposed 
by  the  statute  for  obstructing  a  highway  at  the  point  in  con- 
troversy. We  do  not  understand  that  the  merits  of  this  cause 
are  in  any  degree  affected  by  the  result  of  the  former  litigation. 
The  judgments  in  the  former  cases  can  not  be  considered  con- 
clusive evidence  of  the  existence  of  the  disputed  highway,  any 
more  than  a  conviction  in  the  trespass  case  brought  against 
defendants  would  be  conclusive  evidence  there  was  no  higliway. 
The  result  of  the  litigation  in  neither  class  of  cases  would  de- 
termine the  legality  of  the  public  road  in  question. 

"Where  there  is  so  much  doubt  as  to  the  existence  of  the 
highway  as  the  evidence  shows  there  is  in  this  case,  it  is  al- 
ways better  the  parties  interested  should  procure  the  proper 
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town  authorities  to  lay  out  tlie  road  anew,  and  condemn  the 

right  of  way  to  the  use  of  the  public,  to  the  end  that  vexatious 

and  expensive  litigation  may  be  avoided. 

Upon  the  whole  record,  we  are  of  opinion  the  decree  should 

be  aflSrmed. 

Decree  affirmed. 


I 


John  a.  Gale  v.  Gwinthliam  H.  Kinzie, 

and 

Francis  E.  Moore  v.  Same. 

Dower — widow  entitled  to  accretions  to  riparian  property.  The  widow 
of  one  who,  during  coverture,  was  a  riparian  proprietor,  becomes  dowable, 
upon  his  death,  in  the  accretions  to  the  riparian  estate. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  MooKE,  Judge,  presiding. 

Messrs.  Lawkence,  Campbell  &  Lawrence,  for  the  appel- 
lants. 

Messrs.  Caulfield,  Hardin  &  Patton,  for  the  appellee. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  have  examined  this  record  with  great  care,  and  can  find 
no  fact  established  by  the  proofs  in  it,  of  a  nature  sufficient 
to  change  the  views  this  court  entertained  and  expressed  in 
Kinzie  v.  Winston,  56  111.  56.  It  was  there  held,  on  the 
strength  of  the  testimony  then  before  us,  and  which  is  em- 
bodied in  this  record,  that,  at  the  date  of  Kinzie's  bank- 
ruptcy, in  1841,  there  was  a  portion  of  this  triangle  forming  a 
part  of  Sand  street,  vested  in  Kinzie,  and  passed  to  his 
assignee  in  bankruptcy,  and  was  a  proper  subject  of  sale  by 
the  assignee.  This  was  the  title  under  which  Winston  claimed 
and  defended  successfully. 
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It  would  follow,  as  a  necessary  corrollarj,  that,  being  Kin- 
zie's  estate.  Lis  widow,  on  his  deatli,  became  dowable  in  the 
accretions  thereto;  and  so  it  was  held  in  Lorribard  v.  Kinzie, 

73  111. .     These  lots,   8,  9,  claimed  by  Gale,  and  10,  11, 

claimed  by  Moore,  are  portions  of  accretions  to  Sand  street, 
the  fee  in  which  belonged  to  Kinzie  during  coverture. 

The  question  now  raised  by  appellants  was  not  presented  in 
Ki/azie  v.  Winston,  siipra,  nor  in  Lombard  v.  Kinzie,  supra. 

It  is  now  claimed,  that,  instead  of  this  little  triangular  por- 
tion of  Sand  street  being  the  shore  line  to  which  these  accre- 
tions attached,  the  encroachments  of  the  lake  were  so  great  as 
to  make  lot  12,  in  block  54,  the  shore  line,  to  no  portion  of 
which,  as  dower,  had  appellee  any  pretensions. 

It  is  claimed  the  testimony  establishes  as  fact  that  this  tri- 
angle was  entirely  engulphed  in  the  waters  of  the  lake,  and  that, 
by  silent  and  imperceptible  erosion,  thereby  became  a  part  of  the 
bed  of  the  lake,  of  which  the  State,  in  virtue  of  her  sovereignty, 
became  owner. 

We  do  not  understand,  from  the  testimony,  that  this  triangle 
was  at  any  time  separated  from  block  54  by  gradual  and  im- 
perceptible erosion,  but  it  was  engulphed,  temporarily,  by  the 
waters  of  the  lake  violently  agitated  by  the  winds.  We  should 
understand,  from  the  testimony,  there  was  an  avulsion  of  that 
shore,  but  not  permanent,  for  so  soon,  or  soon  after  the  subsidence 
of  the  influences  producing  the  avulsion,  the  loss  was  made  up 
by  steady  and  constant  accretions.  By  these  accretions  the 
shore  line  of  the  lake,  as  appears  from  the  plats  in  evidence,  is 
now  many  hundred  feet  east  of  the  original  west  line  of  this 
triangle.  That  all  this  large  body  of  land  must  be  deemed 
accretions  to  the  land  to  which  it  is  attached,  seems  reasonable 
and  just,  and  that  land,  we  think,  is  this  triangle,  once  a  part 
of  Sand  street,  and  not  the  interior  piece  known  as  block  54. 

Entertaining  these  views,  we  must  affirm  the  judgment. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  having  been  of  counsel  in  this  contro- 
versy, took  no  part  in  the  consideration  of  this  case. 
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The  People  ex  rel.  Thomas  B.  Rice 

m. 

The  Board  of  Trade  of  Chicago. 

1.  Mandamus — not  awarded  to  control  the  action  of  voluntary  associations 
for  religious  or  moral  purposes  only.  Courts  never  interfere  to  control  the 
enforcement  of  the  by-laws  of  merely  voluntary  associations,  created  for  the 
advancement  of  religious,  moral  or  social  principles,  or  merely  for  amuse- 
ment. Such  organizations  must  be  left  to  enforce  their  rules  and  regula- 
tions  by  such  means  as  they  may  adopt  for  their  government. 

2.  The  board  of  trade  of  Chicago,  though  incorporated  under  an  act  of 
the  General  Assembly,  is  merely  a  voluntary  organization,  which  is  fully 
empowered  by  its  charter  to  govern  in  such  mode  as  it  may  deem  most 
advisable  and  proper,  and  when  it  has  adopted  by-laws  and  a  forum  for 
their  enforcement,  the  courts  will  not  interfere  to  control  their  action. 

3.  So,  where  a  member  of  the  board  of  trade  was,  under  and  in  pursu- 
ance of  the  by-laws  thereof,  expelled,  the  court  properly  refused  to  award  a 
writ  of  mandamus  to  compel  the  board  to  admit  him  to  membership  in  the 
organization. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Leonard  Swett,  Mr.  John  J.  Herrick,  Messrs.  Mon- 
eoe  &  McKiNNON,  and  Messrs.  Hardy  &  Herrick,  for  the 
appellant. 

Messrs.  Lawrence,  "Winston,  Campbell  &  Lawrence,  and 
Messrs,  Dent  &  Black,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Tlie  General  Assembly  granted  a  charter  authorizing  a  num- 
ber of  persons  and  their  associates  to  form,  in  the  city  of 
Chicago,  a  board  of  trade.  The  organization  was  perfected, 
officers  elected,  by-laws  adopted  and  the  objects  of  the  incor- 
poration carried  into  operation.  Thomas  Rice,  the  relator, 
applied  to  and  became  a  member  of  the  body.  In  the  year 
1872,  he  was  a  member  of  the  firm  of  John  B.  Lyon  &  Co., 
which  consisted  of  Lyon,  Bice  and  George  J.  Brine.     The 
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£rm  was  largely  engaged  in  bnying  and  selling  grain  during 
tlie  month  of  August  of  that  year.  They  purchased  a  consid- 
erable quantity  of  wheat  of  Dugan,  Case  &  Co.,  and,  also,  of 
the  firm  of  T.  H.  Seymour  &  Co. ;  also,  10,000  bushels  of  corn 
of  this  latter  firm. 

On  the  22d  of  August,  1872,  wheat  suddenly  declined  largely 
in  price.  The  wheat  and  corn  was  deliverable  at  the  sellers' 
option — a  portion  during  that  month  and  a  portion  at  any  time 
during  the  year.  On  this  decline  in  price,  the  sellers,  who  had 
deposited  margins,  according  to  the  rules  of  the  board  of  trade, 
necessary  to  secure  the  performance  of  their  part  of  the  con- 
tract, called  on  the  firm  of  J.  B.  Lyon  &  Co.  to  deposit  further 
margins,  as  they  were  authorized  to  do  by  the  rules  of  the  board 
of  trade.  This,  J.  B.  Lyon  &  Co.  failed  to  do,  and  thereupon 
the  respective  vendors  proceeded,  under  the  second  section  of 
the  ninth  rule  of  the  board  of  trade,  to  give  notice  to  Lyon  & 
Co.  that  the  contract  must  be  considered  as  filled  at  the  market 
price,  and  demanded  payment  of  the  difference  between  the 
selling  and  the  market  price.  The  bill  for  the  difference  was 
presented  for  payment.  Its  correctness  was  admitted,  and 
they,  at  dift'erent  times,  made  various  propositions  for  the  set- 
tlement of  the  claim. 

In  October,  1873,  Dugan,  Case  &  Co.  filed  a  complaint 
against  J.  B.  Lyon  &  Co.  with  the  board  of  directors  of  the 
board  of  trade.  The  members  of  the  firm  were  notified  to 
appear  and  defend  themselves  against  the  charges.  They  ap- 
peared, and  the  hearing  was  continued  from  time  to  time  until 
the  17th  of  March,  1874,  when,  on  a  hearing,  the  prosecution 
was  dismissed  without  prejudice. 

On  the  3d  day  of  April  following,  Dugan,  Case  &  Co.  peti- 
tioned for  a  rehearing,  which  was  granted,  and  an  order  was 
passed  allowing  appellant  and  the  other  members  of  his  firm 
to  be  permitted  to  appear  by  counsel,  which  had  been  pre- 
viously denied  them.  Notice  was  served  upon  them,  and,  on 
the  13th  day  of  April,  they  attended,  with  counsel,  and  ob- 
tained a  continuance,  and  subsequently  another  continuance 
was  granted  them.     They  appeared  in  person,  and  protested 
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against  the  trial,  denying  any  jurisdiction  of  the  board  of 
directors  to  try  them,  and  withdrew,  declining  to  offer  evidence 
or  make  any  defense. 

The  case  was  heard  again,  and,  on  the  28th  of  April,  the 
several  members  of  the  firm  were  suspended  from  the  privi- 
leges of  the  board  until  they  should  pay  the  money,  or  other- 
wise satisfactorily  arrange  the  claim.  Rice  thereupon  filed  a 
petition  in  the  Superior  Court  of  Cook  county  for  a  writ  of 
mandamus  to  compel  the  board  of  trade  to  restore  them  to  all 
the  rights  and  privileges  of  membership  therein.  Respondents 
answered  the  petition,  to  which  petitioner  demurred,  and  the 
court  below  entered  a  jpro  forma  order,  denying  the  writ,  and 
relator  appeals  to  tliis  court. 

No  question  has  been  raised  whether  the  court  below  had 
jurisdiction  to  entertain  the  application  for  and  to  award  the 
writ  of  TnandaTnus.  Has  relator  such  an  interest  or  legal 
right  to  membership  in  the  board  as  will  be  regarded  by  a 
court  of  justice?  It  is  true,  that  the  body  is  organized  under 
a  statutory  charter,  and  so  are  churches,  masonic  bodies,  and 
odd  fellow  and  temperance  lodges;  but  we  presume  no  one 
would  imagine  that  a  court  could  take  cognizance  of  a  case 
arising  in  either  of  those  organizations,  to  compel  them  to 
restore  to  membership  a  person  suspended  or  expelled  from 
the  privileges  of  the  organization.  They  being  organized  by 
voluntary  association,  and  not  for  the  transaction  of  business, 
but  for  the  purpose  of  inculcating  their  precepts  and  trusts, 
not  for  pecuniary  gain,  but  for  the  advancement  of  morals  and 
for  the  improvement  of  their  members,  they  are  left  to  adopt 
their  constitutions,  by-laws  and  regulations  for  admitting,  sus- 
pending or  expelling  their  members. 

This  organization  is  not  maintained  for  the  transaction  of 
business  or  for  pecuniary  gain,  but  simply  to  promulgate  and 
enforce  amongst  its  members  correct  and  high  moral  principles 
in  the  transaction  of  business.  It  is  not  engaired  in  business. 
but  only  prescribes  rules  for  the  transaction  of  business.  In 
the  organization  of  churches  and  the  other  bodies  referred  to, 
each  person,  on  becoming  a  member,  expressly,  or  by  implica- 
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tion,  pledges  himself  to  stand  to  and  abide  bj  all  rules,  edicts 
and  regulations  adopted  by  the  organization;  and  it  appears 
that  all  persons  becoming  members  of  the  board  of  trade  do 
the  same  thing,  and  the  body  has  the  right  to  make,  ordain 
and  establish  by-laws,  rules  and  regulations  for  the  government 
of  the  body  and  its  members  in  their  connection  with  it. 

It  may  be  that,  where  a  corporation  is  created  for  the  pur- 
pose of  pursuing  some  pecuniary  business  for  the  acquisition 
of  profits  and  gains  for  its  members  or  stockholders,  and  a 
member  is  deprived  of  a  right  or  privilege  conferred  by  its 
charter,  a  court  would,  by  mandamus,  compel  the  body  to 
admit  such  member  to  the  exercise  of  his  rights.  In  that  case, 
a  member  or  shareholder  has  such  a  pecuniary  interest  as  might 
enable  him  to  be  protected  or  be  admitted  to  the  exercise  of 
such  rights  by  legal  process ;  but  courts  never  interfere  to  con- 
trol the  enforcement  of  the  by-laws  of  merely  voluntary  associa- 
tions created  for  the  advancement  of  religious,  moral  or  social 
principles,  or  merely  for  amusement.  In  such  organizations, 
they  must  be  left  to  enforce  their  rules  and  regulations  by  such 
means  as  they  may  adopt  for  their  government.  The  board  of 
trade,  so  far  as  we  can  see,  is  only  a  voluntary  organization, 
which  its  charter  fully  empowers  it  to  govern  in  such  mode  as 
it  may  deem  most  advisable  and  proper.  It  has  adopted  its  by- 
laws, provided  a  forum  for  their  enforcement,  which  has  acted 
thereunder,  and  the  court  will  not  interfere  to  control  its  action. 

It  is  true  that,  in  the  case  of  The  Peojple  v.  Board  of  Trade, 
45  111.  112,  this  court  proceeded  to  investigate  and  decide  the 
questions  there  presented  and  arising  out  of  the  by-laws  of 
this  corporation;  but  in  that  case  no  question  was  raised  as  to 
the  power  of  the  court  to  entertain  jurisdiction  to  grant  the 
relief  sought.  Inasmuch  as  we  regard  it  as  obvious  that  ap- 
pellant has  failed  to  disclose  a  right  which  entitles  him  to  the 
relief  sought,  we  must  decline  to  review  and  pass  upon  the 
action  of  the  court  below  in  refusing  to  award  the  writ  to 
compel  the  board  of  trade  to  admit  him  to  membership  in 
that  organization.     The  appeal  will  therefore  be  dismissed. 

Ajpjpeal  dismissed. 
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Maky  M.  Bostwick  et  al. 

V. 

David  Hess  et  al. 

1.  Contract — giving  option  of  purchase  is  not  a  contract  of  sale.  An 
agreement  which  gives  to  a  party  "  the  right,  option  and  refusal  to  purchase, 
at  any  time  within  the  period  of  four  months,"  certain  lands,  upon  certain 
terms  and  conditions,  to  be  reduced  to  writing  at  the  time  of  such  purchase, 
if  made,  gives  to  the  party  having  such  option  no  interest,  either  legal  or 
■equitable,  in  the  land. 

2.  And  the  fact  that  the  party  having  the  option  takes  possession  of  the 
land,  without  the  knowledge  or  consent  of  the  owner,  and  makes  improve- 
ments thereon  without  having  complied  with  the  conditions  upon  which  the 
option  and  right  of  purchase  depend,  whilst  it  may  indicate  his  intention 
to  make  the  purchase,  does  not  make  a  contract  of  sale  or  give  him  any  in- 
terest  in  the  land. 

3.  Qxii'E,— forfeiture  for  non-compliance  with  terms.  Where  the  payment 
of  money  within  a  specified  time  is  of  the  essence  of  any  contract  for  the 
purchase  of  land,  the  non-compliance  with  such  condition  is  a  sufficient 
ground  for  a  denial  of  any  claim  of  right  in  the  land  under  the  contract;  and 
if  any  declaration  of  forfeiture  is  necessary  in  such  case,  a  sale  of  the  land 
to  another  party  after  the  expiration  of  the  time  for  payment,  is  suflicient  evi- 
dence of  such  forfeiture. 

Appeal  from  tlie  Superior  Court  of  Cook  county;  the 
Hon.  S.  M.  MooKE,  Judge,  presiding. 

This  was  a  bill  in  equity,  to  enforce  a  conveyance  of  a  certain 
eighty  acres  of  land,  lying  just  south  of  the  city  of  Chicago, 
founded  upon  an  agreement  in  writing,  of  which  the  following 
is  a  copy: 

"Articles  of  agreement  made  and  entered  into  this  fifth  day 
of  June,  A.  D.  1855,  by  and  between  David  Hess,  of  Naper- 
ville,  in  the  county  of  DuPage,  and  State  of  Illinois,  of  the  first 
part,  and  John  Bostwick,  of  the  city  of  Alton,  in  the  State 
aforesaid,  of  the  second  part,  as  foUoM^s,  viz:  The  said  first 
party,  for  and  in  consideration  of  $500,  to  him  in  hand  paid 
by  the  said  second  party,  the  receipt  whereof  is  hereby  acknowl- 
-edged,  has  and  does  hereby  give  and  grant  unto  the  said  second 
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party,  and  none  others,  the  right,  option  and  refusal  to  pur- 
chase, at  any  time  within  the  period  of  four  months  from  the 
date  hereof,  upon  tlie  terms  and  conditions  hereinafter  named, 
the  following  described  premises,  viz:  the  west  half  of  the 
south-west  quarter  of  section  three  (3),  in  township  thirty-eight 
(38)  north,  range  fourteen  (14)  east,  containing  eighty  acres, 
more  or  less.  The  terms  and  conditions  of  said  purchase,  of 
which  a  refusal  is  given  as  above,  are  as  follows,  viz:  On  or 
before  the  fifth  day  of  October  next,  the  said  second  party  shall 
pay  unto  the  said  first  party  the  sum  of  $2600  in  cash,  and 
thereupon  a  mutual  contract  of  sale  and  purchase  shall  be 
drawn  up,  and  executed  and  delivered  by  and  between  the  said 
parties,  by  which  contract  the  said  parties  shall  mutually  con- 
tract and  agree  as  follows,  viz:  The  said  first  party  shall  cove- 
nant on  his  part  to  execute  and  deliver  to  the  said  second  party 
a  good  and  sufficient  deed  in  fee  simple,  at  the  expiration  of 
the  terra  in  the  said  contract  mentioned,  if  the  said  second 
party,  on  his  part,  shall  have  promptly  fulfilled  all  his  cove- 
nants therein  contained,  and  the  said  second  party,  on  his  part, 
shall  covenant  to  pay  to  the  said  first  party,  his  executors,  etc., 
as  follows,  viz:  $1100  on  the  fifth  day  of  June,  A.  D.  1856; 
the  further  sum  of  $2500  on  the  fifth  day  of  June,  A.  D.  1857; 
the  further  sum  of  $4000  on  the  fifth  day  of  June,  A.  D.  1858; 
the  further  sum  of  $5000  on  the  fifth  day  of  June,  A.  D.  1859, 
with  interest  thereon  from  the  fifth  day  of  June,  A.  D.  1855, 
at  the  rate  of  6  per  cent  per  annum,  the  interest  payable  annu- 
ally ;  the  further  sum  of  $5000  on  the  fifth  day  of  June,  A.  D. 
1860,  with  interest  thereon  at  the  rate  as  above  from  the  fifth 
day  of  June,  A.  D.  1855,  the  interest  payable  annually;  and 
the  further  sum  of  $5000  on  the  fifth  day  of  June,  A.  D.  1861, 
with  annual  interest  as  above  from  the  fifth  day  of  June,  A.  D. 
1855,  and  shall  give  his  promissory  notes  for  the  aforesaid 
sums,  payable  at  the  times  and  in  the  manner  above  specified. 
"  And  the  said  second  party  shall  also  covenant  to  pay  all 
taxes  and  assessments  that  may  be  levied  and  assessed  upon 
said  lands  during  the  continuance  of  said  contract. 
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"  The  said  second  party  shall  also  covenant  to  inclose  said 
lands  with  a  neat  and  substantial  fence  on  or  before  the  first 
day  of  January,  A.  D.  1856. 

"And  shall  also,  within  said  time,  (1st  January,  1856,) break 
the  ground  and  grade  two  streets  through  said  lands. 

"  The  said  second  party  shall  also  covenant  in  and  during 
the  spring  of  A.  D.  1856,  to  set  out  shade  trees  and  evergreens 
in  and  about  said  lands  and  the  streets  through  the  same. 

"  And  shall  decorate  and  beautify  said  grounds,  and  shall 
put  said  grounds,  as  soon  as  practicable,  in  a  high  state  of  cul- 
tivation, and  keep  them  so. 

"  The  said  second  party  shall  also,  within  the  year  A.  D.  1856, 
erect  on  said  premises  two  dwelling  houses,  suitable  for  the 
residence  of  gardeners,  who  are  to  work  upon  and  beautify  said 
grounds. 

"  It  is  further  expressly  understood  and  agreed,  that  the 
times  of  payment  in  said  contract  shall  be  considered  and  taken 
as  the  essence  of  said  contract,  and  for  a  failure  to  pay  promptly 
at  the  time  any  part  of  said  purchase  money,  said  contract  shall 
be  forfeited,  at  the  option  of  the  said  first  party. 

"  And  the  said  second  party,  on  his  part,  covenants  and  agrees 
that  the  said  $500  by  him  paid  to  the  said  first  party  on  the 
execution  of  these  articles,  shall  be  absolutely  and  forever  for- 
feited to  the  said  first  party,  should  he,  the  said  second  party, 
fail  or  refuse  to  complete  the  said  contract  of  purchase  on  the 
terms  and  conditions  above  specified,  and  within  the  time  above 
limited. 

"  In  testimony  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals,  and  to  the  duplicate  hereof,  the  day  and 
year  first  above  wi-itten. 

"D.  Hess,  [seal.] 

"  In  presence  of  )  "  John  Bostwick."     [seal.] 

C.  B.  IIOSMER."   f 

It  appears  that  Bostwick,  after  tlie  execution  of  the  agree- 
ment, in  the  summer  of  1855,  without  paying  the  $2600  or 
entering  into  the  contract  provided  for  in  the  option,  and  with- 
out the  consent  or  knowledge  of  IIess,  entered  upon  the  prem- 
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ises,  which  were  then  uninclosed  prairie,  and  caused  the  land 
to  be  fenced,  some  streets  to  be  graded,  and  some  breaking  to 
be  done. 

On  the  12th  of  September,  1855,  Bostwick  died  at  the  house 
of  Benjamin  F.  Downing,  in  Chicago.  Mrs.  Bostwick  and  her 
father,  John  Higham,  were  with  him  at  the  time  of  his  death. 
They  afterward  consulted  with  Mr.  Cornell,  as  an  attorney,  in 
regard  to  the  estate  of  Bostwick.  Wlien  the  term  of  the  op- 
tion, four  months,  had  expired,  Hess  came  into  Chicago  from 
his  residence  at  Naperville,  and  on  the  6th  or  7th  of  October, 
1855,  notified  the  parties  that  the  optional  contract  was  for- 
feited. Mr,  Cornell,  as  attorney  for  the  Bostwick  estate,  tried 
to  get  Hess  to  allow  the  value  of  the  improvements,  which  it 
seems  had  not  been  paid  for,  except  in  small  part,  and  re- 
mained a  claim  against  the  estate.  Hess  refused  to  allow  any 
thing  for  the  improvements,  because  they  had  been  put  on  the 
land  without  his  knowledge  or  consent.  He,  however,  did  not 
wish  to  appropriate  the  improvements,  and  expressed  a  wil- 
lingness to  let  any  one  have  the  land  at  the  price  fixed  in  the 
forfeited  option;  and  he  thereupon  made  a  verbal  agreement 
with  Cornell,  that  if  he  could  find  a  purchaser,  he  (Hess)  would 
sell  the  premises  to  him  and  allow  Cornell  to  retain  for  the 
Bostwick  estate  the  excess  of  the  purchase  money  over  the 
price  fixed  in  the  Bostwick  option.  Cornell  succeeded,  at 
length,  in  finding  a  purchaser  in  one  Ralston  B.  Palmer,  and 
on  the  9th  day  of  October,  1855,  Hess,  at  the  request  of  Cor- 
nell, executed  a  contract  of  sale  for  the  premises  in  question  to 
Ralston  B.  Palmer,  for  $29,700,  which  was  $2,400  more  than 
the  price  fixed  in  the  option  to  Bostwick. 

The  cash  payment  was  $5,000,  of  which  Cornell  was  allowed 
to  retain  $2,400  for  the  benefit  of  Bostwick's  estate. 

Subsequently,  Palmer  executed  to  Lewis  W.  Stone  and  Ben- 
jamin F.  Smith  contracts  of  sale  for  certain  undivided  interests 
in  the  premises. 

It  appears,  from  the  evidence,  that  Hess  required,  as  a  con- 
dition to  the  sale  by  him  to  Palmer,  that  Cornell  should  obtain 
from  the  Bostwicks,  and  surrender,  the  option  of  June  5th, 
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and  also  that  he  (Hess)  should  have  a  bond  of  indemnity  against 
any  claims  of  Bostwick's  estate,  to  be  signed  by  Palmer,  the 
purchaser,  Mrs.  Bostwick,  the  widow,  and  John  Higham,  the 
father-in-law  of  Bostwick,  also  by  Paul  Cornell,  the  attorney 
of  the  Bostwicks,  and  John  M.  Krum,  whose  money  had  paid 
the  $500  for  the  option.  In  pursuance  of  this  requirement, 
the  option  was  surrendered  and  the  bond  executed  and  deliv- 
ered. Mr.  Krum  testifies  that  he  signed  the  bond  upon  an 
understanding  that  administration  proceedings  should  be  had 
in  Cook  county,  and  any  interest  which  Bostwick  might  have 
in  the  premises  should  be  sold  by  the  administrator. 

November  17,  1855,  Benjamin  F.  Downing,  as  a  creditor  of 
Bostwick's  estate,  filed  a  petition  to  be  appointed  administrator, 
and  letters  of  administration  were  issued  to  him.  April  22, 
1856,  the  administrator,  in  pursuance  of  an  order  of  sale,  on 
his  petition,  of  any  interest  Bostwick  might  have  in  the  prop- 
erty, sold  the  premises  to  Ralston  B.  Palmer,  and  the  sale  was 
approved  and  confirmed  by  the  court. 

Palmer,  Stone  and  Smith  having  agreed  upon  a  partition  of 
their  respective  interests  in  the  premises,  Hess,  on  the  18th  of 
October,  1859,  conveyed  to  each  of  the  parties  in  severalty,  by 
metes  and  bounds. 

"WTien  Bostwick  died,  he  left  him  surviving,  his  widow,  Mary 
M.  Bostwick,  and  seven  children,  the  three  eldest  of  whom 
were  of  the  respective  ages  of  forty-two,  forty,  and  thirty  years, 
the  rest  were  under  age — the  last  one  of  whom  to  arrive  at 
majority  became  of  age  March  21,  1866. 

This  bill  was  filed  by  the  heirs  of  Bostwick  on  the  7th  day 
of  December,  1872. 

The  defendants  were  the  said  Hess,  Palmer,  Stone,  Smith, 
Cornell,  and  others  who  have,  from  time  to  time,  acquired  title 
through  them,  or  a  portion  of  them,  to  lots  or  parcels  of  the 
pro]->erty. 

Tlie  court  below,  on  hearing  upon  answers,  replications  and 
proofs,  dismissed  the  bill,  and  the  complainants  appealed. 

Mr.  Edward  Roby,  for  the  appellants. 
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Messrs.  Grant  &  Swift,  Messrs.  Rosenthal  &  Pence, 
Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence,  Messrs. 
C.  B.  HosMER  &  Son,  and  Messrs.  Bennett,  Kretzingek  & 
Yeeder,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

"We  are  unable  to  see  that  Bostwick  or  his  heirs  ever  had 
anj  interest,  legal  or  equitable,  in  this  land.  The  agreement 
of  June  5th,  1855,  of  itself,  certainly  gave  no  such  interest.  It 
gives  merely  what  it  purports  on  its  face,  "  the  right,  option 
and  refusal  to  purchase,  at  any  time  within  the  period  of  four 
months."  The  $500  paid  was  no  part  of  the  purchase  price 
of  the  land.  It  was  given  for  the  right  to  purchase  at  any 
time  within  four  months,  at  a  named  purchase  price. 

But  the  position  is  taken,  on  behalf  of  appellants,  that  Bost- 
wick's  entry  upon  the  premises,  and  making  the  improvements 
he  did,  was  an  election  to  purchase,  and  changed  the  option 
into  an  agreement  for  the  sale  and  purchase  of  the  land,  bind- 
ing as  such  upon  both  parties. 

We  can  not  adopt  this  construction  of  the  agreement  of 
June  5,  1855. 

The  proof  shows,  that  what  was  thus  done  by  Bostwick  was 
without  the  knowledge  or  consent  of  Hess.  These  acts  of 
Bostwick  undoubtedly  indicated  his  intention  to  take  the  land 
and  to  make  the  purchase  thereof.  But  something  more  tlian 
signifying  his  election  to  take  the  land  on  the  terms  offered 
was  required  on  the  part  of  Bostwick,  in  order  to  make  a  con- 
tract of  sale  or  to  give  him  any  interest  in  the  lands.  His 
right  was  one  to  purchase  upon  the  terms  and  conditions 
named,  which  were:  the  payment  of  $2,600  cash  within  four 
months,  and  the  entering  into  a  written  contract  of  purcliase, 
containing  certain  specific  covenants,  and  the  execution  of 
promissory  notes  for  the  deferred  payments.  Bostwick  never 
performed  either  one  of  those  things,  or  offered  so  to  do,  and 
60  never  exercised  the  right  to  purchase  ^'itlim  the  four  months 
which  he  enjoyed,  which  he  could  only  do  upon  the  aforenamed 
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terms  and  conditions.  Consequently  he  acquired  no  interest 
in  tlie  land. 

According  to  appellants'  construction  of  the  option,  Bost- 
wick,  after  entering  upon  the  land  and  making  the  improve- 
ments he  did,  was  not  at  liberty  afterward  to  abandon  the 
land  and  decline  to  make  the  purchase  of  it,  but  was  absolutely 
bound,  by  force  of  such  acts,  as  a  purchaser,  and  obliged  to  pay 
the  named  purchase  price  for  the  land.  We  must  think  that, 
notwithstanding  the  making  of  said  improvements,  it  was  still 
optional  with  Bostwick  whether  he  would,  within  the  four 
months,  make  the  purchase,  pay  the  $2600,  and  enter  into  the 
written  contract  of  purchase,  or  decline  to  do  so.  And  so, 
according  to  the  assumed  construction,  by  the  making  of  these 
improvements,  without  Hess'  knowledge  or  consent,  there  arose 
an  actual  contract  of  sale  by  Hess,  without  the  payment  of  the 
$2600  in  cash,  thus  converting  an  agreement  to  sell  for  cash 
into  an  actual  sale  on  credit.  This  would  be  departing  from 
the  duty  of  courts  to  enforce  agreements  as  made,  and  not  to 
make  new  contracts  for  the  parties.  Smith  v.  Brown^  5  Gilm. 
309. 

In  support  of  appellants'  construction,  an  argument  is  at- 
tempted to  be  drawn  from  the  form  of  the  wording  of  three 
certain  provisions  relating  to  improvements,  to-wit:  the  ones 
to  "  break  the  ground  and  grade  two  streets  through  said  lands ;" 
to  "  decorate  and  beautify  said  grounds,  and  put  said  grounds, 
as  soon  as  practicable,  in  a  high  state  of  cultivation;"  and 
^'  erect  on  said  premises  two  dwelling  houses,"  etc.  It  is  said 
that  these  are  not  named  as  things  to  be  covenanted  to  be  done, 
in  the  contemplated  mutual  contract  of  sale  and  purchase  to 
be  drawn  up,  but  that  they  are  contracted  to  be  done  in  and 
by  the  agreement  of  June  5,  1855,  and  therefore  a  right  of 
possession  was  thereby  given  to  at  once  enter  upon  the  land 
and  make  these  particular  improvements,  and  that  the  making 
of  them  formed  part  of  the  purcliase  price  of  the  land.  It  does 
appear,  that  in  the  enumeration  in  the  agreement  of  June  5th, 
of  the  specific  covenants  which  the  contract  of  sale,  if  made, 
should  contain,  these  particular  provisions  are  not  literally  de- 
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scribed  as  covenants  to  be  therein  inserted.  But  such,  must 
have  been  the  intent.  It  could  not  have  been  contemplated 
that  improvements  were  to  be  made  upon  the  premises  before 
thej  were  purchased,  the  $2600  paid,  and  the  "  mutual  con- 
tract of  sale  and  purchase  "  entered  into,  or  at  least  that  before 
then  there  was  any  right  of  possession  given,  and  that  such 
improvements  could  be  made  as  a  matter  of  right. 

"We  consider  that  all  the  things  mentioned  as  to  be  done, 
were  things  to  be  contained  in  the  mutual  contract  of  sale  and 
purchase  to  be  drawn  up.  There  is  no  reason  appearing  why 
some  of  them  should  be  covenants  to  be  inserted  in  such  con- 
tract, and  others  to  be  present  covenants.  It  does  not  agree 
with  the  nature  of  the  transaction,  and  we  can  not  think  that 
such  was  the  intention,  although  the  words  of  these  particular 
provisions  named  are,  in  form,  words  of  present  agreement. 

We  are  of  opinion  that  there  was  no  right  of  possession  given 
by  the  agreement  of  June  5th;  that  Bostwick's  entry  upon  the 
land  was  unauthorized;  that  the  improvements  he  made  were 
entirely  voluntary  and  at  his  own  risk,  which  would  have  only 
been  available  to  him  in  case  he  had  effected  a  purchase  of  the 
land  on  the  terms  and  conditions  offered  to  him,  but  as  he  did 
not  do  so,  his  improvements  count  for  naught,  as  founding  any 
claim  of  right  thereupon;  and  that  Hess'  consent  that  Bost- 
wick's estate  should  have  the  benefit  of  the  value  of  the  im- 
provements, was  but  a  mere  gratuity  on  the  part  of  Hess. 

There  can  be  no  doubt  that  the  agreement  of  June  5th  made 
the  payment  of  $2600,  within  four  months,  of  the  essence  of 
any  contract  for  the  purchase  of  the  land.  There  being  no 
pretense  that  this  payment  has  ever,  at  any  time,  been  made 
or  offered  to  be  made,  the  non-compliance  with  this  essential 
condition  would  be  a  sufficient  ground  for  the  denial  of  any 
claim  of  right  in  the  land  under  this  agreement.  Smith  v. 
Brown^  5  Gilm.  309;  Kemjpy.  Humphreys,  13  111.  573;  Mil- 
nor  V.  Willard,  34  id.  39;  Benedict  v.  Zynch,  1  Johns.  Ch. 
369. 

Aside  from  the  actual  declai-ation  of  forfeiture  that  there  was 
in  this  case,  the  sale  of  tlie  property  to  Palmer,  on  the  9th  day 
10— 80th  III. 
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of  October,  1855,  would  have  been  sufficient  evidence  of  tbe 
forfeiture  of  the  contract,  if  any  declaration  of  forfeiture  on  the 
part  of  Hess  had  been  necessary.  Warren  v.  Richmond.,  53 
111.  52. 

The  further  ground  is  taken  by  appellants'  counsel,  that 
Palmer  appeared  as  a  volunteer  to  carry  out  the  contract  of 
Bostwick,  and  that  Hess  accepted  performance  by  him  in  lieu 
of  performance  by  Bostwick,  and  thereupon  Palmer  became 
trustee  for  the  heirs  of  Bostwick,  or  that  at  least  it  was  by 
means  of  Bostwick's  improvements  and  possession  that  Palmer 
obtained  the  title  from  Hess,  and  so  he  held  it  in  trust. 

There  is  a  lack  of  any  proof  that  Palmer  performed  as  a  vol- 
unteer in  the  place  of  Bostwick,  and  that  Hess  accepted  per- 
formance from  him  in  lien  of  performance  by  Bostwick.  The 
proof  shows  the  transaction  to  have  been  a  real  purchase  by 
Palmer  for  his  own  exclusive  benefit,  in  entire  independence 
of  Bostwick  or  his  heirs,  and  that  Hess  allowed  Cornell  to  re- 
tain the  excess  of  the  purchase  price  over  the  pi*ice  fixed  in 
the  forfeited  contract,  to  pay  for  the  improvements. 

As  to  the  so-called  Bostwick's  improvements  and  possession, 
we  find  that  Bostwick  was  not  the  rightful  o^vner  of  the  im- 
provements, and  had  no  right  of  possession,  and  there  is  noth- 
ing to  show  that  it  was  by  means  of  these  improvements  or 
Bostwick's  possession  that  Palmer,  was  enabled  to  obtain  the 
title  from  Hess.  The  view  we  have  taken  has  rendered  it  un- 
necessary to  consider  the  other  questions  raised,  of  the  effect 
of  the  administrator's  sale,  and  laches. 

We  have  not  stopped  to  examine  the  proofs  as  to  whether 
there  has  been  otherwise  any  unwarrantable  intermeddling  by 
Cornell  with  the  property  of  Bostwick's  estate,  or  any  failure 
to  account  in  respect  thereto,  as,  if  there  be  any  ground  of 
complaint  on  such  score,  the  remedy  is  at  law  and  not  in  equity, 
and  the  matter  is  not  properly  involved  in  this  bill.  Any  im- 
proper combination  by  him  with  any  of  the  other  defendants  to 
wrong  the  estate,  as  charged  in  the  bill,  is  unsupported  by  proof. 

"We  are  of  opinion  there  was  no  error  in  dismissing  the  bill, 
and  the  decree  will  be  affirmed.  ^  -ff}       tJ 
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Sophia  A.  Bostwick  et  al, 

V. 

Mark  Skinner  et  al. 

1.  County  couhts — not  courts  of  inferior  or  special  jurisdiction.  County 
courts,  althougla  of  limited,  are  not,  strictly  speaking,  of  inferior,  and  cer- 
tainly are  not  courts  of  special  jurisdiction,  and  when  adjudicating  upon 
the  class  of  questions  over  which  they  have  general  jurisdiction,  as  liberal 
intendments  will  be  granted  in  their  favor  as  would  be  extended  to  the  pro- 
ceedings of  the  circuit  courts. 

2.  Same — presumption  in  favor  of  their  finding,  on  petition  by  adminis- 
trator to  sell  real  estate.  Where  a  petition  is  filed  in  the  county  court  by  one 
claiming  to  be  an  administrator,  for  leave  to  sell  real  estate  to  pay  debts  of 
the  deceased,  one  of  the  questions  presented  for  the  adjudication  of  the  court 
is,  whether  the  petitioner  is  administrator,  and  if  the  court  decrees  in  accord- 
ance with  the  praj'er  of  the  petition,  the  presumption  is  that  the  proof  was 
suflScient. 

3.  Same — wlieii  and  hoio  jurisdiction  of  sale  of  land  of  deceased  parties 
to  pay  dehts  acquired.  County  courts  acquire  jurisdiction  in  a  proceeding 
by  an  administrator  to  sell  lands  to  pay  debts,  from  the  death  of  the  party 
seized  of  the  real  estate,  the  grant  of  letters  of  administration,  and  his  indebt^ 
edness,  and  filing  a  petition  showing  these  facts;  and  the  recitals  of  the 
record  can  not,  in  a  collateral  proceeding,  be  contradicted  by  parol  or  other 
evidence  outside  of  the  record. 

4.  County  courts  having  jurisdiction  over  estates  in  general,  the  question 
as  to  whether  a  particular  county  court  has  jurisdiction  of  a  particular  estate 
is  a  question  of  fact  to  be  determined  by  that  court,  and  when  once  deter- 
mined, the  judgment  is  conclusive,  and  can  not  be  questioned  in  a  collateral 
proceeding. 

5.  Administrator's  sale  op  real  estate — prerequisites  to  filing 
'petition  to  sell  land.  Where  an  order  for  the  sale  of  real  estate  by  an 
administrator  recites  that  he  has  applied  the  proceeds  of  all  the  personal 
property  which  came  into  his  possession  to  the  payment  of  debts  of  tlie 
deceased,  and  that  there  is  a  large  amount  of  such  debts  still  unsatis- 
fied, for  the  payment  of  which  there  are  no  assets  in  his  hands,  and  also 
recites  that  the  administrator  filed  an  inventory  and  appraisement  of  the 
estate,  which  were  canceled,  so  far  as  they  related  to  goods  and  chattels,  for 
the  reason  that  such  goods  and  chattels  never  came  into  the  possession  of 
such  administrator,  for  which  reason  no  sale  bill  could  be  rendered,  etc.,  it 
was  Tield,  that  such  recital  obviated  the  objection  that  there  was  no  inventory, 
appraisement  bill  and  sale  bill  filed  before  filing  the  petition  for  sale  of  real 
estate. 
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6.  Deckee  op  PORECLOSUiJE  —  icheii  Mn.ding,  on  failure  to  redeem.  A 
decree  of  foreclosure  of  a  mortgage,  if  it  is  of  such  force  as  to  be  taken 
advantage  of  by  the  defendants  as  an  estoppel  against  the  complainants 
denying  their  title,  in  case  they  chose  to  redeem  from  sale  under  it,  13 
binding  on  them  in  case  they  fail  to  redeem. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Mr.  Edward  Roby,  for  tlie  appellants. 

Messrs.  Ayer  &  Kales,  Messrs.  Isham  &  Lincoln,  Mr.  Ed- 
ward Martin,  Messrs.  Montgomery  &  Waterman,  Mr.  Lyman 
Trumbull,  Mr.  John  Borden,  and  Messrs.  Bennett,  Kretz- 
iNGER  &  Yeeder,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  by  appellants  in  the  court 
below,  against  appellees,  and  several  other  parties  as  to  whom 
it  was  dismissed  on  the  filing  of  answers,  praying  to  be  allowed 
to  redeem  from  a  certain  mortgage  and  for  other  relief. 

The  mortgage  is  upon  lands,  now  estimated  to  be  very  valu- 
able, in  Cook  county,  in  the  immediate  vicinity  of  the  city  of 
Chicago,  and  was  executed  by  appellants'  ancestor,  John  Bost- 
wick,  on  the  1st  day  of  May,  1855,  to  the  appellee  Mark  Skin- 
ner, to  secure  the  payment  of  $19,000,  and  accruing  interest. 
Answers  were  filed  by  appellees,  as  also  cross-bills,  praying  the 
removal  of  a  cloud  cast  upon  their  titles  by  appellants  and  their 
solicitors.  The  cause  was  heard  on  bill,  answers,  cross-bills 
and  answers  thereto,  and  evidence,  and  the  court  thereupon 
decreed  in  favor  of  appellees,  denying  the  prayer  of  appellants' 
bill,  and  granting  the  relief  prayed  by  the  cross-bills. 

Appellees  deny  that  appellants'  ancestor,  John  Bostwick, 
tlirough  whom  alone  they  make  claim,  ever  had,  in  equfty,  any 
interest  in  the  lands,  and  assert  that  his  purchase,  or  attempt 
to  purchase,  was  made  as  the  agent  and  trustee  of  the  appellee 
John  M.  Krum;  that  Kruin  furnished  all  the  money  that  ever 
was  paid  by  Bostwick  for  the  land,  under  his  contract  to  pur- 
chase; and  that  if  any  deed  was  ever,  in  fact  delis^ered  to  Bost 
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wick  for  tlie  land,  vesting  in  him  tlie  legal  title,  such  deed  was 
so  made  and  delivered  in  violation  of  liis  agreement  with  Krum, 
and  that  he,  consequently,  had  but  the  naked  legal  title,  which 
he  and  those  claiming  under  him  are,  in  eqnity,  chargeable  as 
holding  in  trust  for  Krum.  "We  incline  to  the  opinion  that  a 
fair  preponderance  of  the  evidence  wonld  justify  this  conclu- 
sion. It  is  quite  clear  that  Bostwick  had  no  money  of  his 
own,  and  no  credit;  that  when  he  purchased  the  property  in 
controversy,  he  had  no  sonrce  from  which  to  obtain  the  money 
for  its  payment,  except  the  promise  pf  Krum  to  advance  the 
amount;  and  Krum's  version,  that  he  agreed  to  buy  the  prop- 
erty for  him,  as  an  indemnity  for  previous  losses,  and  that  the 
money  paid  on  the  contract  of  purchase  was  advanced  by  him 
on  the  faith  of  that  agreement,  is  not  successfully  impeached 
or  overcome  by  other  evidence. 

But,  aside  from  this  view  of  the  case,  we  are  of  the  opinion 
that  whatever  interest  appellants  may  have  had  in  the  lands 
was  disposed  of  by  the  sale  of  the  administrator  of  Bostwick's 
estate,  and  the  deed  made  pursuant  thereto,  and  we  shall, 
therefore,  restrict  our  remarks  to  this  branch  of  the  case. 

That  Bostwick  died  intestate  in  Cook  county,  and  that  all 
the  property  administered  was  there  situated,  is  conceded;  but 
appellants  insist  that  his  actual  place  of  residence  was  Upper 
Alton,  in  Madison  county,  and  that,  therefore„the  Cook  county 
court  had  no  jurisdiction  over  his  estate,  and  all  ordei's  made 
by  it  appointing  an  administrator  and  directing  a  sale  of  the 
lands  for  the  payment  of  debts,  etc.,  were  absolutely  void. 

The  record  shows,  that  on  17th  day  of  November,  1855, 
Benjamin  F.  Downing  presented  his  petition,  in  writing,  to 
the  Cook  county  court,  wherein  he  recited  "  that  John  Bost- 
wick, late  of  Cook  county,  died  in  Chicago  on  or  about  the  12th 
day  of  September,  1855,  leaving  property  and  effects  "  in  that 
county,  "  but  leaving  no  last  will  or  testament,  as  far  as  known 
or  believed"  by  the  petitioner;  that  said  property  and  effects 
consisted  of  land  in  the  county,  worth  about  $500;  that  said 
deceased  left  a  widow  and  two  or  three  children,  who  reside  at 
Alton,  111. ;  that  the  petitioner  was  a  creditor  of  said  estate  to 
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the  amount  of  $50,  for  board — and  tlie  petitioner,  therefore, 
prayed  that  the  administration  of  the  estate  of  the  said  John 
Bostwick,  deceased,  might  be  granted  to  him.  This  was  sub- 
scribed and  sworn  to  by  Downing. 

The  court,  on  the  same  day,  made  the  following  order: 

"  This  day  comes  into  court  Benjamin  F.  Downing,  and  makes 
application  for  administration  of  the  estate  of  John  Bostwick, 
deceased. 

"  And  it  appearing  to  the  court,  by  satisfactory  proof,  that 
John  Bostwick,  late  of  Cook  county,  died  in  said  county  on  or 
about  the  12th  day  of  September,  A.  D.  1855,  leaving  property 
and  effects  in  this  county,  but  leaving  no  last  will  and  testa- 
ment; 

"  And  it  appearing  to  the  court  that  said  Benjamin  F.  Down- 
ing is  a  creditor  of  said  deceased,  and  by  law  entitled  to  ad- 
ministration of  the  effects  whereof  he  died  possessed,  it  is 

"  Ordered,  that  administration  of  the  estate  of  said  John 
Bostwick  be  granted  to  said  Benjamin  F.  Downing,  upon  his 
entering  into  bond  in  the  penal  sum  of  $1000,  payable  and 
conditioned  as  the  law  directs. 

"  And  the  said  Benjamin  F.  Downing,  having  produced  the 
bond,  with  Paul  Cornell  and  Lewis  "W.  Stone  as  his  securities, 
which  is  approved  by  the  court,  and  taken  the  oath  of  office  as 
such  administrak)r,  it  is 

"  Ordered^  that  letters  of  administration  issue  to  him  accord- 
ingly." 

Passing  over  the  intermediate  steps  in  the  administration  of 
the  estate,  all  of  which  are  set  out  in  full  in  the  record,  we  find 
that,  at  the  March  term,  1856,  the  administrator  having  pre- 
viously given  proper  notice  by  publication,  presented  to  the 
Cook  county  court  his  petition,  in  writing,  praying  for  a  sale 
of  so  much  of  the  real  estate  of  which  the  intestate  was  seized 
and  possessed  at  the  time  of  his  death  as  should  be  sufficient 
to  pay  the  debts  due  from  the  estate. 

The  petition  contains  an  allegation  that  the  petitioner  "is 
the  legal  administrator  of  the  estate  of  John  Bostwick,  deceased, 
late  of  Cook  county." 
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A  guardian  ad  litem  was  appointed,  who  answered  for  the 
defendants,  requiring  full  proof  to  be  made  of  the  allegations 
in  the  petition. 

The  court  decreed  a  sale  of  the  lands  in  conformity  with  the 
prayer  of  the  petition. 

The  question  is,  can  appellants,  in  this  collateral  proceeding, 
go  behind  these  orders  of  the  Cook  county  court,  and  inquire 
into  their  correctness? 

Upon  their  face  they  show  that  the  court  had  jurisdiction, 
and  unless  it  is  now  competent  to  raise  an  issue  of  fact  to  test 
their  verity,  they  are  conclusive.  To  hold  that  this  may  be 
done,  especially  after  the  lapse  of  so  many  years,  would,  obvi- 
ously, be  fraught  with  great  evil,  in  view  of  the  commercial 
character  which  custom  has,  in  this  country,  affixed  to  lands, 
and  the  frequent  and  great  fluctuations  in  value  to  which  they 
are  incident.  In  many  cases,  by  reason  of  the  deceased  having 
had  more  than  one  domicile,  occupied  alternately,  as  pleasure 
or  convenience  dictated,  or  by  reason  of  a  change  in  domicile 
being  in  process  of  consummation  at  the  time  of  death,  it  may 
be  a  question  of  much  perplexity  to  determine  with  entire  ac- 
curacy what  was  the  actual  domicile ;  and  if  the  question,  how- 
ever deliberately  passed  upon  by  the  county  court,  is  to  be 
considered  as  always  open  to  proof  whenever  any  one  may 
choose  to  raise  it  in  a  collateral  proceeding,  it  is  fair  to  presume 
that  different  results  might  be  reached  by  different  tribunals, 
or  even  by  the  same  tribunal,  at  different  times,  varying  in 
each  case  to  conform  to  the  preponderance  of  proof  then  pro- 
duced. A  fact  which  may,  when  the  decree  for  the  sale  of  this 
property  was  rendered,  have  been  demonstrably  proved,  may 
now  be  unsusceptible  of  satisfactory  proof,  in  consequence  of 
the  death  or  absence  of  witnesses,  or  even  the  loss  of  memory 
of  witnesses.  If  titles  to  be  derived  at  administrator's  sale 
should  be  held  subject  to  this  element  of  insecurity,  in  addition 
to  such  as  have  lieretofore  been  recognized,  few  men  of  pru- 
dence could  be  found  to  invest  in  them,  unless  at  prices  ruinous 
to  estates.  Such  a  construction,  manifestly,  could  only  be  jus- 
tified by  the  strict  letter  of  the  law. 
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"We  do  not  consider  it  indispensable  to  the  present  case,  that 
we  shall  determine  whether  the  county  court,  in  granting  the 
letters  of  administration,  acted  judicially  or  only  ministerially, 
since,  when  the  decree  was  passed  for  the  sale  of  the  lands,  it 
was  unquestionably  acting  judicially,  and  the  question  of  juris- 
diction, both  over  the  person  and  the  thing,  was  then  deter- 
mined. 

The  construction  given,  in  argument,  in  ProjpstY.  Meadows^ 
13  111.  157,  to  the  law  creating  the  county  court,  in  respect  to 
its  relative  rank,  has  been  too  long  adhered  to  to  be  now  ques- 
tioned. It  has  been  referred  to  with  approval  in  many  subse- 
quent cases,  and,  so  far  as  we  now  recall  the  decisions  of  this 
court,  never  questioned.  Upon  the  faith  of  its  correctness, 
property  rights  have  been  acquired  which  it  would  be  grossly 
unjust  to  disturb,  even  if  we  were  fully  convinced,  as  the  coun- 
sel contends,  that  it  originated  in  a  total  misapprehension  of 
principle. 

Accepting,  then,  as  not  to  be  questioned,  as  there  said,  that 
"  the  county  court,  although  of  limited,  is  not,  strictly  speaking, 
of  inferior,  and  certainly  is  not  a  court  of  special  jurisdiction," 
and  that,  "when  it  is  adjudicating  upon  the  class  of  questions 
over  which  it  has  general  jurisdiction,  as  liberal  intendments 
will  b^  granted  in  its  favor  as  would  be  extended  to  the  proceed- 
ings of  the  circuit  court,"  it  would  seem  to  follow,  this  record, 
when  considered  in  this  collateral  way,  is  conclusive.  There  is 
nothing  in  the  record  to  disprove  jurisdiction.  Whether  the 
petitioner  was  administrator,  was  one  of  the  questions  to  be 
determined  by  the  court,  and,  the  court  having  decreed  in 
accordance  with  the  prayer  of  the  petition,  the  presumption 
is,  that  the  proof  was  sufficient. 

In  Botsford  v.  G'Conner  et  al.  57  111.  77,  in  determining 
the  sufficiency  of  the  record  in  respect  of  tlie  jurisdiction  of 
the  court  over  the  defei^dant,  in  a  proceeding  by  an  adminis- 
trator, in  the  county  court,  to  sell  lands  to  pay  debts,  it  was 
held,  the  court  acquired  jurisdiction  of  the  case  from  the  death 
of  the  party  seized  of  real  estate,  the  grant  of  letters  testa- 
mentary or  of  administration,  and  his  indebtedness,  and  filing 
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a  petition  showing  these  facts;  and  that  the  recitals  of  the 
record  could  not,  in  a  collateral  proceeding,  be  contradicted  by 
parol  or  other  evidence  outside  the  record.  The  county  court 
of  Cook  county  having  jurisdiction  over  estates  in  general, 
whether  this  particular  estate  was  within  its  control,  depended 
upon  facts  to  be  proved.  Admitting  that,  if  the  question  were 
presented  in  a  direct  proceeding,  that  court  would  have  had  no 
jurisdiction  over  the  estate,  it  would  have  been  not  because 
the  court  had  no  authority  to  grant  administration,  but  because 
the  evidence  showed  that,  although  the  deceased  died  within 
the  jurisdiction  of  the  court,  his  actual  domicile  was  elsewhere. 
We  concur  with  the  editors  of  Smith's  Leading  Cases  (7th  Am. 
Ed.),  vol.  1,  part  2,  p.  1106,  that  "there  is  nothing  absurd  or 
illogical  in  holding  that  a  body  of  limited  powers  may  detei-- 
mine  whether  the  questions  which  are  brought  before  it  admit 
of  the  exercise  of  its  powers.  If  limitation  of  power  neces- 
sarily excluded  the  right  of  ultimate  decision,  nothing  could 
be  decided  finally  under  governments  which,  like  those  of  this 
country,  are,  throughout  and  without  exception,  limited."  The 
important  inquiry  in  such  cases  is  well  stated  by  Mr.  Justice 
Allen,  in  Cox  v.  Thomas,  9  Grattan,  323,  quoted  by  the  same 
authority,  thus :  "  The  only  question  would  seem  to  be,  whether 
the  subject  matter  was  within  the  jurisdiction  of  the  court; 
if  it  was,  if  the  jurisdiction  of  the  court  extended  over  that 
class  of  cases,  it  was  the  province  of  the  court  to  determine 
for  itself  whether  the  particular  case  was  one  within  its  juris- 
diction." 

A  reference  to  a  few  of  the  decisions  of  this  court,  where 
the  question  has  been,  to  some  extent,  considered,  will  show 
that  it  is  perfectly  consistent  for  us  to  hold  that  the  record  of 
the  county  court  is  conclusive  on  the  question  of  the  domicile 
of  the  deceased,  when  questioned  collaterally. 

Young  et  al.  v.  Lorain  et  al.  11  111.  624,  was  ejectment. 
The  defendant  claimed  under  the  sale  of  a  guardian,  made 
pursuant  to  a  decree  of  the  circuit  court.  Objection  was  taken 
to  the  appointment  of  the  guardian,  which  was  not  considered 
tenable,  and  also  to  the  regularity  of  the  proceedings  of  the 
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circuit  court  in  ordering  the  sale.  It  was  said,  the  authori- 
ties were  all  agreed,  in  such  cases,  that,  where  enough  appeared 
upon  the  face  of  the  proceedings  to  call  upon  the  court  to  pro- 
ceed to  act,  the  court  has  properly  acquired  jurisdiction;  and 
it  was  added:  "Where  the  jurisdiction  is  thus  established, 
and  the  court  is  authorized  to  hear,  it  follows,  as  a  necessary- 
consequence,  that  it  is  authorized  to  adjudge,  and  that  judg- 
ment being  thus  entered  by  authority  of  law,  no  matter  how 
erroneous  it  may  be,  or  even  absurd — though  it  may  be  made 
in  palpable  violation  of  the  law  itself,  and  manifestly  against 
the  evidence — is,  nevertheless,  binding  upon  all  whom  the  law 
says  shall  be  bound  by  it,  that  is  upon  all  parties  and  privies 
to  it,  until  it  is  reversed  in  a  regular  proceeding  for  that  pur- 
pose." 

In  Fitzgibbon  v.  Lake,  29  111.  165,  ejectment  was  brought 
for  certain  lands,  and  the  defendant  claimed  under  a  guardian's 
sale.  One  of  the  objections  made  to  the  record  of  the  guard- 
ian's sale  was,  that  the  petitioner  was  not  guardian,  and  had 
no  authority  to  institute  the  proceedings,  but  the  court  said: 
"  Whether  the  petitioner  was  the  guardian,  and  had  authority 
to  institute  the  proceeding,  was  for  that  court  to  determine 
when  it  heard  the  petition.  It  decided  he  was,  by  granting 
the  order,  and  we  can  not  reverse  that  decision  here." 

In  Schnell  v.  The  City  of  Chicago,  38  111.  384,  a  bill  in 
chancery  was  filed  to  enjoin  the  prosecution  of  an  action  of 
ejectment.  The  complainants  claimed  under  an  administra- 
tor's sale  and  deed,  and  the  question  was  raised,  whether  the 
public  administrator,  by  whom  the  sale  and  conveyance  were 
made,  was  lawfully  appointed  and  empowered  to  act  in  that 
particular  case.  The  court  modified  what  had  been  said  in 
Langworthy  v.  Baker,  Admr.  23  111.  484,  saying:  "  It,  per- 
haps, was  going  too  far,  in  the  case  cited  from  23  111.,  to  say 
the  entire  proceedings  were  void,  for  it  was  sufiicient  to  say  in 
the  case,  it  being  a  direct  proceeding  to  reverse  the  action  of 
the  county  court,  that  the  action  of  that  court  was  not  in  con- 
formity with  the  statute.  This  would  have  been  sufiicient  to 
justify  the  court  in  the  conclusion  to  which  it  arrived,  on  the 
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merits  of  tlie  whole  case.  Here,  in  tins  proceeding  the  court 
must  intend,  an  occasion  had  arisen  or  extraordinary  circum- 
stances required  the  appointment  of  this  administrator;"  and 
it  was  held,  notwithstanding  it  appeared  on  the  face  of  the 
record  that  the  public  administrator  had  applied  for  and  ob- 
tained letters  of  administration  before  the  expiration  of  the 
time  witliin  which  the  widow  and  heirs  were  allowed  to  admin- 
ister, that  the  grant  of  administration  was  not  void,  and  that  it 
would  be  presumed  the  court  heard  sufficient  proof  to  justify 
its  action,  which  had  not  been  preserved,  altliough  conceding 
that,  on  appeal  or  wi-it  of  error,  the  grant  of  administration 
would  have  been  held  irregular,  and  set  aside. 

The  case  of  Wight  v.  Wallbaum  et  al.  39  111.  554,  was  eject- 
ment, the  plaintiff  claiming  as  heir  and  devisee  of  John  F. 
Wight,  the  original  owner  in  fee  of  the  property,  who  died 
testate  at  Erie,  Pa.  The  defendants  claimed  under  a  judg- 
ment rendered  against  John  F.  Wight,  in  his  lifetime,  and 
execution  issued  thereon  and  sale  subsequent  to  his  death,  and 
also  as  purchasers  at  an  administrator's  sale.  Wight,  bv  his 
will,  nominated  certain  parties  his  executors,  all  whom  but 
one,  Jabez  Wight,  renounced  the  executorship,  whereupon  let- 
ters testamentary  were  issued  to  him  by  the  proper  authorities 
of  Erie  county.  Pa.  Subsequently,  properly  authenticated 
copies  of  the  will,  and  probate  of  it  in  Pennsylvania,  were  filed 
by  J.  F.  Russell  in  the  Cook  county  court,  and  he  was  by  that 
court  appointed  administrator,  with  the  will  annexed,  in  the 
State  of  Illinois,  and  qualified  as  such.  Russell  thereupon,  as 
such  administrator,  obtained  an  order  of  the  county  court,  and 
sold  the  property.  The  objection  was  argued,  that  the  county 
court  failed  to  observe  the  requirements  of  the  law  in  granting 
letters  of  administration,  with  the  will  annexed,  to  Ilussell, 
but  the  court  disallowed  it,  observing:  "The  probate  court 
hud  jurisdiction  of  the  subject  matter  and  of  the  person,  and 
thereby  became  fully  empowered  to  act  by  refusing  or  grant- 
ing such  letters.  When  they  were  granted,  Russell  thereby 
became,  at  the  least,  an  administrator  de  facto ^  and,  being 
such,  the  regularity  of  his  appointment  can  not  be  questioned 
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in  a  collateral  proceeding.  On  an  application  to  revoke  the 
letters,  over  an  appeal  from  the  order  granting  the  letters,  all 
of  the  objections  nrged  against  their  validity  would  be  prop- 
erly considered.  But  they  can  not  be,  in  a  collateral  proceed- 
ing. 

In  Duffin  et  al.  v.  Ahhott  et  al.  48  111.  18,  one  question  was, 
whether  the  appointment  of  an  administrator  de  honis  non  can 
be  attacked  collaterally,  and  it  was  held  that  it  could  not,  upon 
the  authority  of  Wight  v.  Wallbaum,  supQ'a. 

In  ShejpTiard  v.  Rhodes  et  al.  60  111.  301,  the  facts  were,  the 
deceased  died  in  Pennsylvania,  leaving  a  will,  and  having 
property  and  creditors  in  this  State.  Letters  of  administration 
were  granted  in  this  State  without  it  being  known  that  there 
was  a  will,  but,  on  its  discovery,  it  was  probated  and  recorded, 
and  the  letters  of  administration  were  revoked,  and  letters, 
with  the  will  annexed,  were  granted  to  another  person.  It 
was  held  the  grant  of  the  first  letters  was  not  void,  but  void- 
able only,  and  the  acts  performed  by  the  first  administrator 
were  binding  in  a  collateral  proceeding. 

The  counsel  for  appellants  argues  that,  between  all  these 
cases  and  the  one  before  us,  there  is  this  vital  distinction:  In 
them,  the  court  was  authorized  to  act  and  appoint  some  one, 
while  here  the  court  was  not  authorized  to  act  at  all.  In  our 
opinion,  this  is  more  specious  than  solid.  Whether,  in  any 
case,  the  county  court  is  authorized  to  appoint  an  administra- 
tor, it  being  conceded  there  is  an  estate  upon  which  to  grant 
administration,  depends  upon  proof  of  those  things  which  the 
law  requires  to  exist  before  the  court  is  authorized  to  act.  If 
certain  facts  exist,  this  particular  court  can  appoint  an  admin- 
istrator. If  certain  other  facts  exist,  this  particular  person 
may  be  fippointed  administrator.  A  court  has  no  more  juris- 
diction, for  the  purpose  of  appointing  an  administrator,  where 
the  deceased  left  a  will,  naming  an  executor  who  is  willino-  to 
qualify,  than  where  the  domicile  of  the  deceased  was  in  a  re- 
mote county;  nor  has  the  court  any  more  authority  to  appoint 
a  stranger  to  the  estate,  administrator,  except  upon  the  con- 
tingencies provided  by  the  statute,  than  it  has  to  appoint  an 
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administrator  to  act  in  a  foreign  jurisdiction.  But  the  court 
has  jurisdiction  over  the  question  of  the  appointment  of  ad- 
ministrators, and  the  decreeing  of  the  sale  of  lands  on  their 
petition,  for  the  payment  of  debts,  generally,  within  the 
county.  And  it  acquires  jurisdiction  to  determine  what  shall 
be  done,  in  each  particular  case,  when  a  person  claiming  the 
right  to  invoke  its  action,  having  pre^dously  given  such  notice 
as  the  law  requires  to  those  interested  in  the  estate,  presents 
the  case.  "Wliether  the  question,  then,  be  that  of  the  domicile 
of  the  deceased,  or  the  relationship  of  the  party  claiming  the 
right  to  act  as  administrator,  or  whether  the  estate  was  testate 
or  intestate,  or  was  indebted,  it  is  to  be  determined  by  that 
court  before  it  acts;  and  when  it  does  determine  and  act  by 
ordering  the  sale  of  property  belonging  to  the  estate,  its  deter- 
mination is  judicial,  and  until  reversed  by  some  direct  pro- 
ceeding, is  presumed  to  have  been  sustained  by  sufficient 
evidence. 

The  case  would  be  quite  different  if  the  record  itself  disclosed 
that  the  intestate  did  not  reside  in  Cook  county,  prior  to  his 
death,  or  if  the  court  could  take  judicial  cognizance  of  the 
actual  domicile  of  parties,  without  proof. 

Another  objection  urged  by  appellants  against  the  adminis- 
trator's sale  is,  that  it  does  not  appear  that  the  administrator 
had,  previous  to  filing  his  petition,  filed  an  inventory,  appraise- 
ment bill  and  sale  bill,  and  applied  the  personal  estate  to  the 
payment  of  the  debts. 

It  is  stated  in  the  petition  that  there  are  claims  against  the 
estate  to  the  amount  of  $180.05,  which  have  been  allowed  by 
the  county  court;  that  there  has  never  been  in  the  .possession 
of  the  administrator  any  personal  estate  of  the  deceased,  which 
could  be  rendered  available  as  assets,  and  that  he  has  no  assets 
to  pay  said  claims.  The  decree  recites  that  the  administrator 
filed  an  inventory  and  appraisement  of  the  estate  of  the  de- 
ceased, "  which  inventory  and  appraisement  were  canceled  so 
far  as  they  related  to  goods  and  chattels,  as  said  goods  and 
chattels  never  came  into  the  hands  or  possession  of  said  ad- 
ministrator, for  which  reason  no  sale  could  be  had  or  sale  bill 


158  BosTwiCK  et  al.  v.  Skinner  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

rendered  of  said  goods  and  chattels."  And  also  that  the  "  ad- 
ministrator has  applied  the  proceeds  of  all  the  personal  prop- 
erty of  said  deceased,  which  has  come  into  his  possession,  to 
the  payment  of  debts  due  by  said  deceased;  and  that  there  is 
a  large  amount  of  such  debts  still  unsatisfied,  for  the  payment 
of  which  there  are  no  assets  in  the  hands  of  said  administra- 
tor." 

This  would  seem  to  be  sufficient.  If  there  was  nothing  to 
inventory  or  sell,  there  could  be  no  inventory  or  sale  bill,  and 
the  finding  of  the  indebtedness  is  distinct  and  full  enough  for 
all  practical  pui'poses.  Bree  et  al.  v.  Bree,  51  111.  367;  Mad- 
den V,  Cooper^  47  id.  359;  Shoernate  v.  Lochridge,  Admr.  53 
id.  503. 

The  fact  that  appellants  were  not  named  in  the  notice  pub- 
lished by  the  administrator  for  the  purpose  of  obtaining  the 
decree  authorizing  him  to  sell  the  property,  is  not  urged  as 
ground  of  objection  to  the  decree,  nor  could  it  be.  Under  the 
statute  then  in  force,  it  was  not  essential  that  the  names  of  the 
heirs  should  be  given  in  the  notice.  Gibson  v.  Boll,  27  111. 
88;  Stow  V.  Kiraball,  28  id.  93;  Morris  v.  Hogle,  37  id.  155. 

With  regard  to  the  fraud  charged  in  the  administration  of 
the  estate,  it  is  sufficient  to  say  there  is  no  evidence  thereof  by 
which  those  claiming  under  the  purchase  at  the  administrator's 
sale  can  be  affected,  even  if  we  were  to  concede,  which  we  do 
not,  that  it  is  clearly  proved  that  the  administrator's  conduct 
was  fraudulent. 

There  remains  but  a  single  additional  objection,  relating  to 
the  title  derived  at  the  administrator's  sale,  which  we  deem  it 
necessary  to  notice. 

The  appellee  Paul  Cornell  purchased  and  received  the  ad- 
ministrator's deed  for  the  south-west  quarter  of  section  14,  the 
]-emainder  of  the  property  being  purchased  by  and  conveyed 
to  the  appellee  Ealston  B.  Palmer.  Subsequently,  the  appellee 
Mark  Skinner  filed  his  bill  to  foreclose  his  mortgage,  in  the 
Cook  County  Court  of  Common  Pleas,  making  the  adminis- 
trator, widow,  and  all  the  heirs  of  Bostwick,  defendants,  except 
Mary  A.  Dunn  and  Laura  A.  Leeber,  who  were  omitted.     De- 
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cree  of  foreclosure  was  rendered  and  the  property  directed  to 
be  sold  bj  the  master  in  chancery,  which  was  done.  At  this 
sale,  the  appellees  Paul  Cornell  and  John  M.  Krum  became 
the  purchasers  of  the  property. 

It  is  objected  that  the  appellees  Paul  Cornell  and  Mark 
Skinner,  and  those  in  privity  with  them,  are  therefore  estopped 
to  claim  title  under  the  administrator's  sale,  because,  it  is  said, 
Cornell  was  the  solicitor  of  Skinner  in  filing  the  bill  to  fore- 
close, and  that  the  institution  of  the  suit  was  a  solemn  avowal 
that  the  equity  of  redemption  to  be  foreclosed  was  then  in  the 
defendants,  to  which  Cornell  and  Krum  made  themselves  par- 
ties by  purchasing  under  the  decree. 

The  record  does  not  support  the  assertion  that  Cornell  was 
Skinner's  solicitor,  although  we  do  not  attach  any  importance 
to  the  fact. 

If  the  defendants  to  the  bill  of  foreclosure  had  redeemed 
under  the  decree,  it  might  be  they  would  be  entitled  to  invoke 
its  protection.  But  they  did  not,  and  if  it  was  obligatory  upon 
them,  so  as  to  be  binding  for  any  purpose  as  an  estoppel,  they 
are  concluded  by  it.  As  to  the  two  heirs,  Mary  A.  Dunn  and 
Laura  A.  Leeber,  who  were  not  parties  to  the  bill,  and  there- 
fore are  not  bound  by  the  decree,  we  think  it  clear  they  can 
not  set  it  up  as  an  estoppel.  Bigelow  on  Estoppel  (Ist  Ed.), 
46-7,  67-8;  1  Greenleaf's  Evidence,  524.  And  those  who 
claim  in  right  of  them  occupy  no  better  position. 

Entertaining  the  views  we  have  expressed,  our  opinion  must 
be  that  the  decree  below  should  be  affirmed,  which  is  accord- 
ingly done. 

Decree  affirmed. 


160  Bush  et  al.  v.  Sherman.  [Sept.  T. 

Syllabus. 


Louis  Bush  et  al.  v.  Benjamin  F.  Shekman, 

and 
Ben.tamin  F.  Sherman  v.  Louis  Bush  et  al. 

1.  Mortgage  —  mortgagor  voluntarily  going  witliin  the  enemy'' s  lines. 
Where  a  mortgagor  voluntarily  went  within  the  enemy's  lines,  with  a  view 
to  cast  his  lot  with  those  who  were  in  open  rebellion  against  the  govern- 
ment, the  right  of  the  mortgagee  to  execute  the  power  of  sale  contained  in 
the  mortgage  was  not  thereby  impaired. 

2.  Same — assignee  may  execute  poioer  of  sale.  The  assignee  of  a  morl^ 
gage  containing  a  power  of  sale,  being  the  legal  holder  of  the  indebtedness 
thereby  secured,  is  authorized  to  execute  the  power  of  sale. 

3.  Same — whether  property  is  released  as  to  mortgagor  by  agreement  to 
release  as  to  purchaser.  A  mortgagor  sold  one-half  of  the  mortgaged  premi- 
ses, and  the  mortgagee  agreed  with  the  mortgagor  and  purchaser  that,  after 
a  certain  payment  was  made  on  the  mortgage  debt,  he  would  hold  the  half 
of  the  premises  so  sold  for  one-half  of  the  balance  of  the  mortgage  debt 
onl}^  with  an  express  proviso  that  the  mortgagor  should  not  be  released 
from  the  payment  of  any  portion  of  the  mortgage  debt.  Afterwards,  the 
installment  required  to  be  paid  was  paid,  as  was  also  one-half  of  tlie  residue 
of  the  mortgage  debt,  but  no  application  was  made  to  have  the  holder  apply 
it  in  discharge  of  the  mortgage  indebtedness  on  the  half  so  sold,  and  it  was 
not  so  applied.  After  making  some  payments,  but  before  the  one-half 
of  tlie  mortgage  debt  was  paid,  the  purchaser,  being  unable  to  complete  his 
purchase,  reconveyed,  for  a  nominal  consideration,  to  the  mortgagor,  the 
half  so  purchased  by  him,  losing  all  benefit  of  what  he  had  paid :  Held, 
that  tlie  half  so  sold  and  reconveyed  to  the  mortgagor  was  not  released 
from  the  mortgage. 

4.  Such  a  contract,  although  without  any  consideration,  would  be  bind- 
ing upon  the  mortgagee  as  to  the  purchaser,  if  he  acted  upon  it  and  paid 
his  money,  but  would  not  be  as  to  the  mortgagor ;  and  when  the  property 
was  reconveyed  by  the  party  for  whose  benefit  the  contract  was  made,  to  the 
mortgagor,  who,  by  tlie  express  terms  of  the  contract,  was  not  released  from 
the  payment  of  the  mortgage  debt,  the  contract  as  to  him  being  without 
consideration,  was  a  nullity,  and  the  mortgagor  had  no  right  to  have  pay- 
ments subsequently  made  on  the  mortgage  debt  applied  upon  any  particular 
part  of  the  mortgaged  premises. 

5.  Same — what  notice  of  sale  should  contain.  It  is  sufficient  if  the  notice 
of  sale  under  a  mortgage  containing  a  power  of  sale  contains  enough  to 
show  there  has  been  a  default  in  the  conditions,  and  also  that  it  recites  any 
facts  the  mortgage  itself  may  provide  it  shall  contain. 
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6.  Saxe — hurden  of  proof  on  the  party  charging  fraud.  When  a  sale 
under  a  mortgage  is  challenged  on  the  ground  of  fraud  and  collusion  be- 
tween Uie  seller  and  the  buyer,  the  burden  of  proof  is  upon  the  party  making 
the  charge  to  prove  it. 

7.  Trustee — after  the  trust  is  executed,  trustee  may  buy  property.  After 
a  trustee  has  made  a  sale,  under  his  power  as  trustee,  in  good  faith,  and  has 
fully  discharged  his  trust,  so  that  he  no  longer  occupies  confidential  rela- 
tions to  any  one  claiming  the  property,  he  is  not  by  law  forbidden  to  deal 
with  what  was  the  trust  property  the  same  as  a  stranger,  and,  acting  in  good 
faith,  he  may  become  the  owner  by  purchase  or  otherwise. 

8.  Trustee's  sale — acquiescence  waives  all  irregularities.  Acquiescence, 
unexplained,  for  any  considerable  time,  in  a  sale  wiiich  is  voidable,  but  not 
void,  will  be  deemed  a  waiver  of  all  mere  irregularities  that  may  have 
intervened. 

9.  Ignorance  of  facts  which  are  claimed  as  vitiating  a  sale,  is  not  a  suffi- 
cient explanation  of  long  acquiescence  in  such  sale,  if  such  ignorance  is 
the  result  of  the  conduct  of  the  party  in  voluntarily  going  into  the  mill, 
tary  service  of  the  Southern  States,  in  the  late  civil  war. 

Appeal  from  tlie  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

On  the  23d  daj  of  May,  1856,  Winchester  Hall,  one  of 
complainants,  purchased  of  Ayers  and  Hamilton  a  block  of 
ground,  which  included  within  its  limits  the  lands  involved  in 
this  controversy.  A  portion  of  the  purchase  money  was  paid 
down,  and  the  remainder,  represented  by  six  promissory  notes, 
was  secured  by  mortgage  upon  the  premises,  containing  a 
power  of  sale.  The  notes  matured  in  sets  of  two,  of  equal 
amount,  in  one,  two  and  three  years  from  the  date  of  the  sale. 
According  to  the  testimony  of  Bush,  the  real  estate  was  bought 
on  the  joint  account  of  himself.  Hall,  and  Kichard,  since  de- 
ceased, whose  heirs,  by  an  amendment  to  the  bill,  have  been 
made  complainants,  and  that  an  agreement,  in  writing,  show- 
ing the  interests  of  the  several  parties,  was  signed  at  the  time, 
but,  for  convenience,  the  title  was  taken  in  the  name  of  Hall, 
who  resided,  or  was  about  to  reside,  in  Chicago,  the  other 
partners  both  residing  in  the  State  of  Louisiana. 

It  Avas  not  disclosed  to  the  vendors  any  person  other  than 
Hall  had  any  interest  in  the  purchase,  nor  was  the  alleged 
11— 80th  III. 
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agreement  made  a  matter  of  record.  So  far  as  the  public  could 
know,  or  had  any  reason  to  believe,  Hall  was  the  sole  owner. 
He  treated  the  property  as  having  the  exclusive  ownership, 
making  contracts  in  relation  thereto,  and  not  disclosing  that 
any  one  else  had  any  interest  in  it. 

On  the  23d  day  of  March,  1857,  Hall  sold  the  west  half  of 
the  block  to  Joseph  Smith,  but  the  incumbrance  created  by 
the  prior  mortgage  resting  upon  the  entire  premises.  Smith 
would  not  consummate  the  purchase  unless  Ayers  and  Ham- 
ilton would  agree  that  that  portion  he  was  proposing  to  buy 
might  in  some  way  be  released  from  the  mortgage  indebted- 
ness, so  that  he  might  acquire  a  clear  title  when  he  should 
pay  for  the  same.  Hall  procured  «,n  agreement  from  Ayers 
and  Hamilton,  that,  in  the  event  of  payment  to  them,  at  matu- 
rity, the  installments  to  become  due  on  the  23d  day  of  May, 
1857,  they  would  agree  to  hold  the  west  half  of  the  block 
liable  for  only  one-half  of  the  residue  of  the  unj)aid  purchase 
money,  with  the  distinct  reservation,  however,  that  Hall  was 
not  to  be  released  from  the  payment  of  any  portion  of  the 
mortgage  indebtedness.  That  arrangement  was  satisfactory  to 
Smith,  and  was  indorsed  on  the  back  of  his  contract  with  Hall, 
both  of  which  were  recorded  on  the  following  day.  The  install- 
ments maturing  on  the  23d  day  of  May,  1857,  were  fully  paid, 
and  subsequently  one  half  of  the  residue  of  the  purchase 
money,  but  no  application  was  made  to  have  the  holder  apply 
it  in  discharge  of  the  mortgage  indebtedness  on  the  west  half 
of  the  block  which  had  been  sold  to  Smith,  nor  was  it  ever  so 
applied. 

In  the  meantime,  Sherman  had  bought  of  Ayers  and  Ham- 
ilton such  of  Hall's  notes  as  were  unpaid,  and  took  an  assign- 
ment of  both  the  notes  and  mortgage,  and  thereafter  controlled 
them.  After  making  some  payments.  Smith  found  he  would 
be  unable  to  comply  with  his  contract,  and,  for  a  nominal  con- 
sideration, reconveyed  the  property  to  Hall,  losing  all  benefit 
of  what  he  had  paid.  On  the  5th  day  of  June,  1860,  Hall 
conveyed  by  deed  all  his  interest  in  the  premises  to  Bush,  to 
be  by  him  held  in  trust  for  the  parties  originally  interested, 
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except  so  far  as  Hall's  interest  Tvas  concerned — that  was  to  be 
as  security  for  his  indebtedness  to  Bnsh ;  but  that  indebted- 
ness has  long  since  been  adjusted,  so  that  Hall  now  claims  to 
be  the  equitable  owner  of  one-third  of  the  estate.  Although 
this  latter  deed  was  upon  record,  it  does  not  appear  Sherman 
had  any  actual  knowledge  of  its  existence  until  about  the  time 
he  was  makino-  the  sales  under  the  mort^aofe. 

In  April,  1861,  all  of  Hall's  notes  given  for  the  property, 
except  one  for  $344.5,  had  been  paid  either  to  Ayers  and  Ham- 
ilton or  to  Sherman  after  he  became  the  owner.  At  the  request 
of  Hall,  and  for  a  consideration,  Sherman  extended  the  time 
of  payment  on  this  latter  note  until  1861,  and,  npon  a  like 
request,  consented  to  a  further  extension  until  May  1,  1862, 
upon  the  positive  agreement  no  further  extension  should  be 
asked.  Before  the  day  of  payment  last  agreed  upon  had 
arrived,  open  hostilities  between  the  North  and  the  South  had 
commenced.  Louisiana  had,  in  the  month  of  January,  1861, 
passed  an  ordinance  seceding  from  the  Union,  which  was  a 
matter  of  public  interest,  and  was,  of  course,  known  to  Hall. 
Immediately  after  the  fall  of  Fort  Sumter,  Hall  left  the  State 
of  Illinois  for  his  former  home  at  Thebadeaux,  in  Louisiana, 
with  the  avowed  purpose  to  cast  his  lot  with  the  people  of  the 
South. 

Previous  to  his  departure,  Hall  made  net  arrangements  what- 
ever for  the  payment  of  the  balance  due  Sherman  on  the  mort- 
gage indebtedness.  Perhaps  in  May,  1862,  after  New  Orleans 
had  come  into  the  possession  and  under  the  control  of  the 
Federal  armies,  and  communication  had  been  established  by 
rail  and  by  water  between  Thebadeaux  and  New  Orleans,  Sher- 
man wrote  to  Hall,  at  the  latter  city,  to  know  if  he  could  do 
anything  towards  paying  his  note.  That  letter  was  subse- 
quently returned  to  him  from  the  dead-letter  office,  with  the 
post-mark  of  New  Orleans  upon  it.  One  reason  why  Hall 
did  not  receive  that  letter  was,  he  had  previously  entered  the 
military  service  of  the  South,  and  passed  within  the  rebel  lines. 
Had  he  remained  at  Thebadeaux,  his  place  of  residence,  he 
would  have  been  within  the  Union  lines  all  the  time,  except  a 
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period  of  about  six  weeks  in  the  summer  of  1863,  and  had  he 
"been  loyal  to  the  government,  he  could  have  been  in  constant 
communication  with  New  Orleans,  and  with  Chicago,  where 
his  property  was  situated. 

After  waiting  many  months,  and  hearing  nothing  from  Hall, 
Sherman  advertised  the  property,  and  by  virtue  of  the  power 
of  sale  contained  in  the  mortgage,  on  the  3d  day  of  February, 
1863,  sold  part  of  the  premises  to  D.  C.  ISTichols,  and  made 
him  a  trustee's  deed  for  the  same.  Upon  a  like  notice,  on  the 
10th  day  of  March  following,  he  sold  another  portion  of  the 
property  to  Eben  Colfax,  and  also  executed  to  him  a  deed. 
The  aggregate  amount  of  these  sales  was  about  sufficient  to 
discharge  the  mortgage  indebtedness — perhaps  a  small  balance 
remained.  Both  Nichols  and  Colfax  conveyed  that  portion  of 
the  property  purchased  by  them,  respectively,  at  the  trustee's 
sale,  to  Mrs.  Cleaver,  and  it  is  under  titles  derived  from  her 
that  defendants  claim  the  property  involved  in  this  litigation. 

This  bill  was  filed  to  have  the  trustee's  deeds  to  Nichols  and 
Colfax,  and  their  deeds  to  Mrs.  Cleaver,  set  aside,  and  com- 
plainants let  in  to  redeem  the  property  on  payment  of  what 
was  due  on  the  mortgage,  and  if,  for  any  reason,  that  specific 
relief  could  not  be  granted,  they  might  have  a  decree  for 
compensation.  On  the  hearing,  the  court  dismissed  the  bill 
as  to  all  defendants  except  Sherman,  and  found  that,  under 
the  bill,  there  was  due  complainants  from  him  $6714.65,  and 
that  he  was  chargeable  on  the  ground  of  constructive,  but  not 
actual,  fraud.  From  that  decree,  Sherman,  as  well  as  com- 
plainants, appealed.  Both  appeals  are  now  to  be  considered 
as  one  case,  on  errors  assigned  by  the  respective  parties. 

Mr.  William  H.  King,  and  Mr.  Geokge  F.  Bailey,  for 
Benjamin  F.  Sherman  and  others. 

Messrs.  "Waite  &  Clarke,  for  Aaron  Gibbs  and  others. 

Messrs.  Monkoe,  Bisbee  &  Ball,  and  Mr.  C.  M.  Hakris, 
for  Louis  Bush  and  others. 

Messrs.  Hitohcock  &  Dupee,  for  the  heirs  of  Yictor  Kichard. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Although  made  a  ground  of  relief  in  the  bill,  it  is  not 
insisted  in  argument  it  was  any  obstacle  in  the  way  of  the 
execution  of  the  power  of  sale  contained  in  the  mortgage, 
that  the  mortgagor  was  within  the  enemy's  lines  during  the 
late  war.  His  absence  from  the  State  was  voluntary,  and  was 
witli  a  view  to  cast  his  lot  with  a  people  then  in  rebellion 
against  the  government.  Had  he  remained  at  the  home  he 
selected  in  the  South  after  open  hostilities  had  commenced,  he 
would  still  have  been  within  the  Federal  lines,  and  within 
access  to  his  creditors.  The  question  of  the  right  of  a  cred- 
itor, under  such  circumstances,  to  enforce  payment  of  his  debt, 
has  been  put  at  rest  by  the  former  decisions  of  this  court. 
Mixer  v.  Sibley^  53  HI.  61;  Willard  et  al.  v.  Boggs,  56  ib. 
163:  Harjyer  y.Ely,  ib.  179;  Seymour  v.  Bailey,  m  ib.  288; 
JB^all  V.  Gonnectictit  Mutual  Life  Insurance  Com/pany,  68 
ib.  357. 

Unless,  therefore,  the  mortgage  had  been  released  as  to  the 
west  half  of  the  property,  no  valid  reason  existed  why  the 
creditor  could  not  exercise  the  poM^er  of  sale  contained  in  the 
mortgage  to  foreclose  and  cut  off  the  mortgagor's  equity  of 
redemption.  Sherman  was  the  assignee  of  the  mortgagee,  the 
legal  holder  of  the  indebtedness  secured,  and  hence  was  the 
only  party  that  could  rightfully  execute  the  power  of  sale. 
Pardee  v,  Lindley,  31  111.  174;  Strother  v.  Law,  54  ib.  413. 

Had  any  portion  of  the  property  been  discharged  from  the 
operation  of  the  mortgage,  it  is  very  clear  no  sale  could  there- 
after be  made  that  would  legally  affect  the  title.  Whether 
any  portion  of  the  property  included  in  the  mortgage  had 
been  released  prior  to  the  trustee's  sale,  depends  upon  the 
construction  that  shall  be  given  to  the  agreement  of  Avers 
and  Hamilton,  of  the  23d  of  March,  1857.  The  position 
assumed  is,  that,  by  reason  of  the  agreement,  with  the  super- 
added facts  of  the  payment  of  the  installments  due  May  23, 
1857,  and  the  subsequent  payment  of  one-half  of  the  residue 
of  the  purchase  money,  the  west  half  of  the  property  became 
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released,  and  was  discharged  from  the  effects  of  the  mortgage, 
long  before  Sherman  undertook  to  execute  the  power  of  sale. 
"We  do  not  think  the  position  is  warranted  by  any  fair  con- 
struction of  the  agreement — certainly  not  in  view  of  what  sub- 
sequently transpired  between  the  parties.  It  will  be  remem- 
bered that  Ayers  and  Hamilton  were  induced  to  consent  to 
tlie  agreement  to  release  that  portion  of  the  property,  as  a 
matter  of  mere  favor  to  Hall  and  Smith,  to  facilitate  the  making 
of  the  contract  of  sale  between  them.  No  consideration  what- 
ever was  paid  them,  and  no  advantage  in  any  respect  accrued 
to  them  in  consequence  of  making  the  agreement.  On  their 
part,  it  was  a  mere  gratuity,  I^o  doubt  the  object  the  parties 
had  in  view  was,  that  any  payment  made  by  Hall  might  be  in 
reduction  of  the  incumbrance  on  the  west  half  of  the  property 
until  it  should  be  released  by  the  payment  of  one-half  the 
debt  secured  on  the  whole  property,  so  that  Smith  might 
obtain  an  unincumbered  title  to  that  portion  he  had  contracted 
to  buy.  It  was  a  mere  privilege  to  the  parties  to  have  all  pay- 
ments subsequent  to  the  installment  due  on  the  23d  day  of 
May,  1857,  so  applied,  and  nothing  more.  When  acted  upon, 
it  would  be  binding  upon  the  mortgagees,  notwithstanding 
there  may  have  been  no  consideration  for  the  agreement.  After 
Smith  had  invested  his  money  upon  the  faith  of  the  previous 
consent  of  the  mortgagees  to  permit  future  payments  to  be 
applied  in  a  particular  way,  they  would  be  estopped  to  retract 
such  consent.  It  would  be  inequitable  and  against  good  con- 
science; but  the  agreement  was  for  Smith's  benefit,  and  was 
in  no  sense  for  the  benefit  of  Hall.  Consent  was  given  upon 
the  express  condition  Hall  was  not  to  be  released  from  the 
payment  of  any  portion  of  the  unpaid  mortgage  indebtedness. 
Before  any  further  payments  had  been  made  on  the  install- 
ments maturing  after  the  23d  of  May,  1857,  Smith,  being 
unable  to  complete  his  contract,  reconveyed  the  west  half  of 
the  property  back  to  Hall.  Hence  there  was  no  necessity  for 
having  future  payments  made  by  Hall  applied  in  reduction 
of  the  incumbrance  on  that  portion  of  the  jjroperty,  and 
neither  Hall  nor  any  one  else  ever  asked  to  have  them,  nor 
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■were  they  ever  so  applied.  Plainly  it  was  no  interest  to  Hall 
to  have  the  payments  so  appropriated,  and  he  consequently 
gave  himself  no  concern  about  them.  His  obligation  was,  to 
pay  the  entire  mortgage  indebtedness,  and  it  was  a  matter  of 
no  consequence  to  him  whether  it  rested  on  the  east  or  west 
half  of  the  property.  It  is  a  misconception  of  the  meaning 
of  the  agreement,  to  suppose  that  Hall,  by  reason  of  the  recon- 
veyance of  the  property  to  him  by  Smith,  obtained  it  with  the 
privilege  of  having  future  payments  applied  in  reduction  of 
the  incumbrance  upon  the  west  half.  Clearly,  any  one  claim- 
ing under  Smith  as  grantee  would  be  entitled  to  the  benefit  of 
the  contract,  but  Hall  claimed  nothing  as  the  grantee  of  Smith. 
What  was  done,  was  the  cancellation  of  the  contract  of  sale. 
That  was  the  effect  of  the  reconveyance.  After  the  reconvey- 
ance, Hall  held  the  property  under  the  deed  from  Ayres  and 
Hamilton,  the  same  as  though  no  contract  had  ever  been  made 
with  Smith.  The  circumstances  proven  establish  most  con- 
clusively the  parties  themselves  understood  the  agreement  was 
for  the  benefit  of  Smith,  and  not  Hall.  After  the  reconvey- 
ance, payments  were  made  without  any  reference  as  to  how 
they  were  to  be  applied. 

Although  the  agreement  was  on  record,  it  appears  Sherman 
had  no  actual  notice  of  it  until  about  the  time  he  was  making 
the  sales  under  the  power  contained  in  the  mortgage.  Hall 
procured  Sherman  to  release  from  the  operation  of  the  mort- 
gage, portions  of  the  east  half  of  the  property,  without  dis- 
closing to  him  that  he  understood  the  west  half  had  already 
passed  from  under  the  mortgage.  When  the  release  of  por- 
tions of  the  east  half  was  made  for  Hall's  convenience,  it  was 
expressly  agreed  Sherman  reserved  and  retained  his  lien  upon 
all  the  rest  of  the  premises  mentioned  in  the  mortgage  for 
the  then  unpaid  amount  secured  thereby.  Had  it  been  the 
understanding  of  Hall  the  west  half  of  the  property  had  been 
or  could  be  released  on  payment  of  one  half  of  the  unpaid 
balance  of  the  purchase  money,  it  would  have  been  a  gross 
fraud  on  Sherman,  to  procure  from  him  a  release  of  portions 
of  the  east  half  while  he  was  under  the  belief  all  the  rest  of 
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the  premises  remained  subject  to  the  mortgage,  without  dis- 
closing that  fact  to  him. 

On  every  principle  of  justice,  it  seems  to  us,  in  view  of 
what  transpired  between  the  parties,  Hall  is  estopped  to  insist 
there  was  any  release  of  the  west  half  of  the  property  under 
the  agreement  with  Ayers  and  Hamilton.  The  acts  of  the 
parties  are  wholly  inconsistent  with  any  such  theory.  ITeither 
Hall  nor  Smith  ever  asked  to  have  the  subsequent  payments 
applied  on  the  west  half  of  the  property,  that  it  might  be  dis- 
charged from  the  mortgage  lien,  and  they  never  were  so  appro- 
priated. 

But  could  it,  by  any  fair  construction,  be  held  that  Hall 
could  avail  of  the  agreement  with  Ayres  and  Hamilton,  it 
might,  with  great  justness,  be  said  there  was  no  consideration 
for  it,  and  neither  they  nor  their  assignees  were  bound  to  per- 
form it  so  far  as  he  is  concerned.  Hall  was  in  no  position  to 
be  prejudiced  by  the  non-performance,  and  he  could  invoke  no 
principle  of  estoppel  as  against  them.  He  was  not  induced, 
by  any  action  on  their  part,  to  place  himself  in  a  position  he 
would  not  have  done  had  it  not  been  for  the  agreement,  and 
there  could  therefore  be  nothing  inequitable  in  permitting 
them  to  retract,  had  they  chosen  to  do  so. 

Most  difficult  of  all  the  questions  arising  upon  the  record  is, 
whether  the  sales  made  by  Sherman  under  the  power  con- 
tained in  the  mortgage  were  effectual  to  foreclose  the  equity  of 
redemption  of  the  parties  interested  in  the  estate.  Should  it 
appear  the  power  was  rightfully  exercised,  the  sales  will  not 
only  bar  the  rights  of  Hall,  but  those  of  parties  claiming  the 
property  under  him  as  grantee  or  otherwise. 

One  objection  taken  is,  the  advertisements  under  which  the 
sales  were  made  were  designed  to  mislead  parties  as  to  the 
amount  remaining  unpaid  upon  the  mortgage.  Only  one  note, 
the  last  in  the  series,  was  unpaid,  but  the  notices  published 
recited,  in  general  terms,  default  had  been  made  in  payment 
of  the  mortgage  indebtedness,  without  specifying  in  what  par- 
ticular. Who  were  interested  in  that  question?  Only  Hall, 
and  those  claiming  under  or  jointly  with   liim.     They  knew 


jl875.]  Bush  et  al.  v.  Sherman.  169 

Opinion  of  the  Court. 

wliat  amount  had  been  paid,  and  of  conrse  -^ere  not  misled. 
Strangers  were  in  nowise  interested  in  that  question.  So  far 
as  the  public  were  concerned,  and  those  that  desired  to  become 
bidders  or  purchasers  at  the  sale,  it  was  enough  that  default 
had  been  made  in  the  conditions  of  the  mortgage.  !N^o  com- 
plaint is  made  the  trustee  sold  the  property  for  more  than  was 
actually  due.  How,  then,  were  complainants  prejudiced  by 
what  is  alleged  to  be  a  defective  notice,  and  no  creditors  are 
complaining  they  were  misled  by  it?  But  aside  from  this 
view,  we  are  not  aware  the  law  has  made  it  obligatory  upon 
the  trustee  to  state  in  the  notice  of  the  sale  the  exact  amount 
due  under  the  mortgage,  nor  does  the  contract  of  the  parties, 
as  set  forth  in  the  mortgage,  require  it  to  be  done.  It  would 
seem  to  be  sufficient  if  the  notice  contains  enough  to  show 
there  has  been  a  default  in  the  conditions,  and  also  that  it 
recites  any  facts  the  mortgage  itself  may  provide  it  shall  con- 
tain. More  than  that  is  mere  redundancy,  and  can  answer  no 
good  purpose. 

Another  point  relied  on  with  great  confidence,  as  aftecting 
the  validity  of  the  sale,  is,  that  the  trustee  was  both  buyer  and 
seller  at  his  own  sale,  in  violation  of  a  well  known  rule  of  law\ 
Upon  this  ground  the  right  of  complainants  is  based,  to  be  let 
in  to  redeem  the  property,  and,  in  case  the  specific  relief  can 
not  be  obtained,  they  may  have  a  decree  for  compensation 
against  the  offending  trustee,  and  those  confederating  with 
him. 

One  remarkable  feature  of  the  case  is,  there  is  not  a  particle 
of  direct  evidence  in  the  record  to  sustain  the  allegation  of  the 
bill  on  this  most  important  branch  of  the  case,  and  the  acts  of 
the  parties  are  all  susceptible  of  an  explanation  consistent  with 
entire  fairness  in  the  sale. 

There  is  no  conflict  in  the  testimony.  The  answers  of  the 
trustee  and  the  purchasers,  as  well  as  the  first  grantee  of  the 
purchasers,  were  all  called  for  under  oath.  So  far  as  they  ar© 
responsive  to  the  allegations  of  the  bill,  they  are  evidence, 
and  were  read  on  the  hearing  for  that  pui'pose.     All  other 
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testimony  on  this  branch  of  the  case  comes  from  defendants 
examined  as  witnesses. 

The  broad  and  unequivocal  denials  in  the  answers,  of  any 
collusion  between  the  trustee  making  the  sale,  and  the  buyers, 
are  fully  sustained  by  the  testimony,  and  no  contradictory  evi 
dence  appears  in  the  record.  The  buyers  bought  and  paid  for 
the  property  with  their  own  money,  without  any  previous 
understanding  with  the  trustee.  Nichols,  who  bought  at  the 
first  sale,  himself  made  an  arrangement  with  Cleaver  to  sell 
the  ])roperty  to  his  wife,  and,  in  pursuance  with  that  contract, 
it  was  afterwards  conveyed  to  Mrs.  Cleaver.  "With  the  pre- 
liminary negotiations,  Sherman  had  nothing  to  do.  Cleaver 
called  upon  ISTichols  in  reference  to  another  piece  of  property, 
and  it  was  then  for  the  first  time  he  learned  this  property  was 
for  sale.  All  the  proof  is,  the  property  was  sold  at  a  high  figure, 
perhaps  more  than  it  was  really  worth.  But  a  small  cash  pay- 
ment was  made,  and  the  balance  of  the  purchase  money 
secured  upon  the  property  with  no  additional  security.  It 
was  understood  Cleaver  was  not  then  pecuniarily  responsible, 
and  unless  the  property  appreciated  in  value,  it  was  not  thought 
anything  could  be  realized  out  of  the  sale  except  the  payment 
in  hand.  Afterwards,  for  a  nominal  consideration,  Nichols 
transferred  to  Sherman  the  securities  taken  from  Cleaver,  and 
all  benefit  o±  the  sale,  and  Sherman  refunded  to  him  the  amount 
of  his  bid. 

It  is  shown  Colfax  bought  at  the  second  sale  for  himself,  and 
paid  for  the  property  at  the  time  without  any  previous  under- 
standing with  the  trustee.  Both  Nichols  and  Colfax,  accord- 
ing to  the  testimony,  were  abundantly  able  to  buy  the  property 
and  pay  for  it. 

Soon  after  the  second  sale,  Colfax  entered  into  negotiations 
with  Cleaver  to  sell  him  the  part  of  the  property  he  had 
bought.  Under  the  belief  he  had  effected  a  sale,  he  made  a 
deed  to  the  property,  which  was  regularly  acknowledged,  but 
Cleaver,  for  some  reason,  refused  or  neglected  to  complete 
the  purchase.  Colfax,  it  seems,  had  then  left  the  State,  and 
the  deed  was  placed  in  Slierman's  safe,  simply  for  safe-keeping. 


1876.]  Busir  et  al.  v.  Sherman.  171 

Opinion  of  the  Court. 

Being  unable  to  effect  a  sale,  Colfax  desired  to  get  his  money 
out  of  the  speculation,  that  he  might  keep  it  at  interest  to 
defray  current  exj)enses.  Many  months  after  the  sale,  Sher- 
man, at  the  request  of  Colfax,  paid  him  back  the  amount  of 
his  bid,  and  took  the  property  off  his  hands.  Some  time 
afterwards  the  trade  with  Cleaver  was  consummated,  and  for 
the  j)urpose  of  making  the  conveyance,  the  old  deed  made  by 
Colfax  was  used.  Although  this  latter  deed  bears  date  in 
July,  1863,  it  was  not,  in  fact,  delivered  until  the  trade  was 
consummated  in  June,  1864,  about  the  time  the  deed  was 
recorded. 

Complainants  have  challenged  the  fairness  of  the  sales  to 
Nichols  and  Colfax  made  by  the  trustee  under  the  power  con- 
tained in  the  mortgage.  The  burden  of  proof  was  upon  them 
to  establish  the  fraud  and  collusion  between  the  seller  and  buy- 
ers. There  is  a  total  failure  of  evidence  to  establish  the 
charges  in  that  behalf.  All  the  proof  is  the  other  way,  and 
absolutely  nothing  to  militate  against  it.  Both  the  buyers  and 
the  seller  declare,  under  oath,  the  sales  were  in  good  faith,  and 
without  any  collusion  or  previous  understanding.  The  bidders 
bouglit  on  their  own  account,  and  not  for  the  trustee,  nor  in 
his  interest.  The  sales  were  open,  and  all  the  world  were  at 
liberty  to  bid.  It  is  not  even  suggested  the  sales  were  not 
openly  and  publicly  conducted. 

Assuming  it  to  be  proven,  as  we  must  do,  from  the  testi- 
mony, the  sales  were  fairly  conducted,  and  the  purchases  lona 
fide^  no  valid  reason  can  be  assigned  why  they  were  not  effec- 
tual to  cut  off"  the  equity  of  redemption  in  Hall  and  all  claim- 
ing the  same  estate  through  him.  What  contracts  Sherman 
may  have  afterwards  made  in  relation  to  the  property  could 
not  vitiate  the  sales.  When  his  trust  had  expired  there  is  no 
reason  in  law  or  public  policy  why  he  could  not  contract  in 
relation  to  the  property  the  same  as  any  stranger  might  do. 
At  the  time  he  negotiated  with  Nichols  and  Colfax  in  regard 
to  the  property,  his  duties  as  trustee  had  ceased,  and  he  occu- 
pied no  confidential  relations  to  Hall  or  any  one  claiming  the 
property.     After  the  trust  has  been  fully  performed,  and  all 
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fiduciary  relations  ceased,  the  law  has  not  forbidden  the  trus- 
tee to  deal  with  what  had  been  trust  property  as  strangers  may- 
do,  and,  acting  in  good  faith,  he  may  become  its  owner  by 
purchase  or  otherwise. 

In  the  case  at  bar  the  equity  of  redemption  had  been  cut 
off  by  a  sale  in  all  things  substantially  correct.  The  property 
had  passed  into  the  hands  of  third  parties,  and  beyond  the 
reach  of  the  mortgagor.  Upon  principle,  how  could  the  former 
owner  be  affected  by  any  dealing  of  his  former  trustee  with  the 
property.  No  policy  adopted  to  preserve  the  utmost  fairness 
between  the  trustee  and  the  cestui  que  trust  has  inhibited  the 
trustee,  after  their  relations  have  wholly  ceased,  to  deal  with 
the  property  as  any  other  person  might  do.  This  view  of  the 
law  is  warranted  by  the  previous  decisions  of  this  court. 

We  had  occasion,  in  the  recent  case  of  Munn  v.  JBtirges, 
70  111.  604,  to  examine  this  branch  of  the  law,  and  it  was  there 
said:  "Jealous  as  courts  of  equity  are,  watching  the  conduct 
of  a  trustee  in  connection  with  the  objects  of  his  trust,  he  is 
only  forbidden  by  them  from  dealing  with  the  trust  property 
for  his  own  benefit,  so  long  as  the  trust  continues.  The  mo- 
ment it  ceases,  he  occupies  precisely  the  same  relation  to  it 
that  strangers  to  the  trust  do,  and,  acting  in  good  faith,  he  may 
become  the  owner  by  purchase  or  otherwise."  The  principle 
of  this  case  is  conclusive  on  this  point  in  the  case  we  are  con- 
sidering. When  Sherman  took  an  assignment  to  himself  of 
the  property  bought  by  Nichols  and  Colfax,  his  duties  as  trus- 
tee had  been  fully  discharged.  He  had  not,  previous  to  that 
time,  dealt  in  the  trust  property  for  his  own  benefit,  and  what 
lie  did  afterwards  could,  by  no  possibility,  prejudice  complain- 
ants. On  principle,  they  had  no  interest  in  the  property  that 
could  be  misappropriated  by  him  who  had  been  their  trustee. 
The  deeds  had  been  delivered  and  the  property  had  passed 
irrevocably  from  the  trustee  and  the  cestuis  que  trust  into  the 
hands  of  bona  fide  purchasers,  and  they  could  sell  it  for  any 
consideration  they  chose,  to  whomsoever  would  buy.  Whether 
Sherman  paid  any  adequate  consideration  for  the  property,  is 
a  matter  of  no  consequence,  and  does  not  affect  the  decision. 
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Whether  he  did  or  not,  affords  no  grounds  for  relief  in  their 
favor. 

There  is  jet  another  consideration  that  bears  strongly  on 
the  decision  of  the  case.  Should  it  be  conceded  the  irregular- 
ities  insisted  upon  actually  existed,  still  the  sale  would  not  be 
absolutely  void,  but  only  voidable  at  the  election  of  the  parties 
interested  in  the  estate.  Acquiescence  in  the  sale,  unexplained, 
for  any  considerable  time,  will  be  deemed  a  waiver  of  all  mere 
irregularities  that  may  have  intervened.  Whatever  may  have 
been  the  stains  of  Bush  or  E-ichard,  or  his  heirs,  in  conse- 
quence of  the  civil  war,  they  can  assert  no  rights  in  this  court 
that  Hall  could  not  maintain,  had  he  been  the  sole  complain- 
ant. Succeeding  to  his  rights  under  the  mortgage,  whatever 
would  bar  relief  as  to  Hall,  would  cut  off  relief  as  to  them. 

More  than  four  years  elapsed  after  the  sales  alleged  to  be 
irregular  were  made,  before  any  steps  were  taken  to  set  them 
aside.  If  Hall  did  not  know  of  the  existence  of  the  facts 
which  he  now  insists  vitiate  the  sales,  it  was  because  of  his 
own  voluntary  conduct.  The  exigencies  of  the  war  of  the 
rebellion  can  afford  no  excuse  for  the  delay  in  asserting  whatever 
rights  he  may  have  had  in  the  premises.  Yoluntarily  he  placed 
himself  beyond  the  protection  of  the  laws  and  government 
under  which  he  had  acquired  his  claim  to  the  property  he  now 
seeks  to  have  appropriated  to  him  by  a  court  of  equity.  The 
State  to  which  he  removed  had  already,  by  ordinance,  mani- 
fested a  purpose  to  withdraw  from  the  Federal  Union.  He 
deliberately  elected  to  cast  his  lot  with  the  people  of  the  South, 
and  abandoned  his  property  in  the  North  to  the  chances  of 
war.  Whatever  may  have  been  his  declared  intention,  it  was  of 
his  own  choice  he  placed  himself  in  a  position  where  he  would 
be  subject  to  be  drafted  into  the  armies  organized  for  the  de- 
struction of  the  government,  and  if  he  had  not  volunteered  he  no 
doubt  would  have  been  compelled  to  enter  the  military  service. 
He  chose  the  former  alternative,  and  enlisted  in  the  armies  of 
the  South.  Had  he  remained  at  Thebadeaux,  the  place  selected 
for  a  home  for  himself  and  family,  he  would  still  have  been, 
as  we  have  seen,  within  the  Federal  lines,  with  the  excep- 
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tion  of  a  brief  period  in  the  summer  of  1863.  Direct  com- 
munication was  kept  open,  by  rail  and  by  water,  between 
Thebadeaux  and  IsTew  Orleans,  and  from  thence  to  Chicago, 
where  his  property  was  situated. 

Had  he  remained  in  the  vicinity  of  this  property,  it  would 
doubtless  be  conceded  he  allowed  an  unreasonable  time  to 
elapse  before  bringing  his  bill,  and  surely  it  can  not  be  asked 
for  him,  in  a  court  of  conscience,  the  application  of  a  more 
liberal  rule  because  he  was  absent  through  many  years,  en- 
gaged in  a  war  for  the  destruction  of  the  government.  On 
what  principle  of  justice  can  he  invoke  the  application  of  a 
less  stringent  rule  than  would  be  applied  to  a  citizen  who  had 
contributed  by  his  presence  and  his  means  to  the  maintenance 
of  those  laws  under  which  all  property  is  secured?  Without 
justifiable  cause,  he  abandoned  his  property  to  what  he  called 
the  "chances."  I^o  provision  was  made  for  removing  the  in- 
cumbrance he  knew  was  liable  to  be  foreclosed  in  a  summary 
manner,  that  would  cut  oflf  whatever  claim  he  had  to  the  prop- 
erty. He  paid  neither  interest  nor  principal,  and  manifested 
no  disposition  to  do  so;  nor  did  he  make  any  provisions  for 
the  payment  of  taxes  wliicli  was  necessary  to  preserve  the 
property  for  the  parties  interested  in  it. '  Most  clearly  he 
abandoned  all  his  interests  in  the  property  to  the  vicissitudes 
of  war.  As  was  forcibly  said  by  Mr.  Justice  Davis,  in 
JfcQuiddy  v.  Ware,  20  Wall.  14,  "  here,  there  is  a  case  of  a 
party  engaging  in  the  rebelling  without  provision  for  his  debts, 
to  which  there  was  no  defense,  asking  a  court  of  equity,  after 
the  lapse  of  many  years,  without  suflScient  excuse  for  the 
delay,  to  interfere  in  his  behalf,  because  his  creditors  adopted 
the  wrong  methods  for  the  enforcement  of  their  claims  against 
him." 

Adopting  the  language  of  this  court  in  Hall  v.  Connecticut 
Mutual  Life  Insurance  Company,  supra,  as  most  appropri- 
ate, it  is  an  anomalous  excuse  for  a  party  to  offer  in  a  court  of 
equity  for  not  asserting,  at  an  earlier  period,  whatever  rights 
he  may  have  had  in  the  premises,  "  that  he  was  voluntarily 
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away,  engaged  in  a  warfare  for  the  destruction  of  the  gov- 
ernment." 

In  Hamilton  v.  I/uhukee^  51  111.  415,  it  was  said,  "  even 
if  the  mortgagee  himself  had  been  the  purchaser  tlirough  the 
aid  of  a  third  person  to  whom  he  could  have  conveyed,  and 
then  taken  the  title  from  him,  such  title  would  not  be  abso- 
lutely void,  but  voidable  only,  and  if  immediate  steps  should 
not  be  taken  by  the  cestui  que  trust,  the  mortgagor,  on  his 
obtaining  a  knowledge  of  the  sale,  to  set  it  aside,  a  ratification 
by  him  will  be  implied.  Such  a  sale  can  be  set  aside  only  at 
the  option  of  the  cestui  que  trusty  and  that  must  be  deter- 
mined in  apt  time." 

The  case  of  Munn  v.  Surges,  supra,  has  some  elements  in 
common  with  the  one  we  are  considering.  It  was  said,  "  at 
most,  the  irregularity  complained  of  in  the  sale  only  rendered  the 
title  voidable,  and  an  application  to  set  it  aside  for  that  cause 
should  have  been  made  within  a  reasonable  time,  and  before 
the  rights  of  innocent  third  parties  had  intervened."  Numer- 
ous cases  in  this  court  declare  the  doctrine  of  laches  as  appli- 
cable to  the  case  at  bar.  Dempster  v.  West,  69  111.  613;  Cox 
V.  Montgomery,  36  111.  398;  Wvnchell  v.  Edwards,  57  111. 
46;  Seymour  v.  Bailey,  supra. 

The  principle  that  lies  at  the  foundation  of  all  the  cases  in 
this  court  upon  this  subject  is,  the  party  who  challenges  a  sale 
on  account  of  irregularities  that  may  have  intervened,  must  be 
diligent  in  discovering  that  which  he  alleges  will  avoid  the 
sale,  and  diligent  in  his  application  for  relief.  Unreasonable 
delay,  not  explained  by  equitable  circumstances,  has  always 
been  declared  evidence  of  acquiescence  in  the  sale,  and  a 
waiver  of  all  mere  irregularities.  A  party  will  not  be  permit- 
ted to  delay,  to  enable  him  to  speculate  on  the  chances  of  an 
appreciation  in  values  of  the  property,  and  elect  to  avoid  the 
sale  only  where  it  will  be  profitable  to  do  so.  He  must  make 
his  election  at  the  earliest  practicable  moment. 

In  the  case  at  bar,  complainants  are  only  seeking  to  enforce 
equitable  rights.  Default  had  been  made  in  the  conditions  of 
the  mortgage,  and  all  that  remained  to  them,  under  the  most 
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favorable  construction,  was  the  equity  of  redemption  in  the 
property.  Eelief,  in  no  view,  could  be  had,  except  in  a  court 
of  chancery,  and  upon  terms  that  should  be  just  to  all  parties. 
At  the  sales  under  the  power  contained  in  the  mortgage,  the 
property  sold  for  its  full  cash  value.  Since  then,  it  has  in- 
creased many  times  in  value,  so  that  now  it  would  be  desirable 
to  redeem  the  property.  Ko  great  speculation  could  have 
been  anticipated  shortly  after  the  sales. 

All  the  facts  complainants  now  know,  upon  which  they  base 
the  theory  the  sales  are  invalid,  M^ould  have  been  in  the  reach 
of  Hall,  had  he  not  voluntarily  gone  beyond  the  Federal  lines 
while  the  war  was  in  progress,  where  it  was  impracticable  to 
return.  Such  facts  were  matters  existing  on  the  public  rec- 
ords, and  were  readily  accessible  to  any  one  seeking  to  know 
them.  Actual  hostilities  ceased  between  the  Korth  and  the 
South  in  the  spring  of  1865.  Shortly  thereafter  communica- 
tion was  fully  established  between  all  sections  of  the  country. 
The  mails  were  established  and  travel  was  entirely  safe.  It 
was  practicable  for  complainants,  had  they  instituted  inquiry, 
to  have  obtained  all  the  information  they  now  possess,  in  the 
year  1865,  yet  this  bill  was  not  filed  until  December,  1867. 
Perhaps  one  reason  is,  the  property  had  not  then  appreciated  in 
value  to  so  great  an  extent. 

Complainants  have  shown  no  equities  superior  to  those  of 
defendants.  Now,  since  law  has  been  established  that  gives 
value  and  permanent  security  to  property,  they  seek  to  recover 
that  which  had  been  deliberately  abandoned.  Previously,  no 
effort  had  been  made  to  discharge  the  incumbrance  resting 
upon  the  property.  This,  it  seems  to  us,  would  be  inequitable, 
and  especially  after  the  lapse  of  so  great  a  period,  even  if  it 
should  be  conceded  complainants  may  have  had  equitable 
rights  in  the  premises,  had  they  asserted  them  in  apt  time. 

After  a  most  careful  examination,  we  discover  no  grounds 
for  relief,  in  any  view  of  the  case  that  can  fairly  be  taken. 
The  decree  will  therefore  be  reversed  and  the  bill  dismissed. 

Decree  r&o&rsed. 
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Andrew  Pingree  et  al. 

V. 

Sarah  D.  P.  Jones. 

1.  Life  insxiranck — procured  by  wife's  persuasion.  A  wife  has  the 
riglit,  by  the  use  of  all  the  persuasive  arts  at  her  command,  to  induce  her 
husband  to  procure  a  policy  of  insurance  on  his  life  for  her  use,  and,  on  his 
death,  to  receive  all  its  benefits  and  proceeds. 

2.  WrLL — executor  not  personally  liable  for  costs  on  contest.  In  contest 
relating  to  the  validity  of  a  will,  it  is  the  duty  of  the  person  by  it  appointed 
executor,  to  defend  it,  and  when  he  does  so,  although  unsuccessful,  it  is 
error  to  render  a  decree  against  him  personally  for  all  the  costs. 

Appeal  from  the  Circuit  Court  of  Boone  county;  the  Hon. 
Theodoke  D,  Murphy,  Judge,  presiding. 

Mr.  Chakles  Wheaton,  for  the  appellants. 

Mr.  R.  L.  Divine,  for  the  appellee. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  on  the  equity  side  of  the  Kane  cir- 
cuit court,  instituted  by  Sarah  D.  P.  Jones,  complainant, 
against  Andrew  Pingree  and  Betsy  P.  N.  Perkins,  defendants, 
to  set  aside  the  will  of  Otho  W.  Perkins,  complainant  claim- 
ing as  his  only  heir  at  law,  and  charging  that  the  property 
came  by  her  brother  to  testator,  and  the  defendant  Andrew 
claiming  to  be  executor,  and  Betsy  the  devisee  under  said  will. 

The  principal  allegations  in  the  bill  are:  1.  That  the  testa- 
tor was  insane,  and  incapable  of  making  a  will  at  the  time  the 
will  in  question  was  executed.  2.  That  undue  influence  was 
exercised  over  the  testator,  by  the  defendants,  to  procure  the 
will  to  be  made. 

The  prayer  of  the  bill  was,  that  an  issue  at  law  might  be 
made  up  to  try  these  questions,  and  that  the  will  be  set  aside, 
if  the  issue  be  found  for  complainant. 

This  bill  of  complaint  was  answered  by  defendants,  denying 
the  charges,  and  a  replication  filed  by  complainant,  and  on  her 
12— SOth  III. 
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application  the  venue  in  the  cause  was  changed  to  tlie  county 
of  Kendall,  when,  afterwards,  and  after  testimony  had  been 
taken  upon  both  sides  as  to  the  allegations,  on  application  of 
the  defendants,  the  venue  was  changed  to  Boone  county. 

The  cause  was  continued  at  the  first  term  of  the  Boone  cir- 
cuit court,  and,  during  the  interim,  a  supplemental  bill  was 
filed  by  complainant  adding  to  the  charges  in  the  original  bill, 
allegations  denying  the  legality  of  defendant  Betsy's  marriage 
with  the  testator,  charging  it  to  have  been  brought  about  by 
"  the  fraudulent  and  undue  influence  "  practiced  upon  the  tes- 
tator by  the  defendants,  alleging  that,  at  the  time  of  the  mar- 
riage, the  testator  was  incapable  of  entering  into  such  a 
contract. 

It  is  further  charged  in  the  supplemental  bill,  that  by  this 
same  undue  influence,  testator  was  induced  to  procure  an  in- 
surance upon  his  life  in  the  sum  of  three  thousand  dollars,  for 
the  sole  use  of  his  said  wife,  and  that,  since  his  death,  the  same 
has  been  paid  to  the  defendant  Betsy,  claiming  that  this  money 
belongs  to  the  complainant,  and  should  be  paid  to,  or  accounted 
for  to  her. 

The  prayer  of  the  bill  was  as  follows: 

"  That  an  issue  at  law  be  made  up  to  try  whether  said  in- 
strument in  writing  be  the  will  of  the  alleged  testator  or  not, 
according  to  the  statute  in  such  case  made  and  provided;  and 
if  said  issue  be  found  against  said  pretended  last  will  and  tes- 
tament, that  then  it  may,  by  the  decree  of  this  honorable  court, 
be  annulled,  set  aside,  and  for  naught  held,  and  the  estate  of  the 
said  Otho  W.  Perkins  be  decreed  to  descend  to  the  rightful  heir 
according  to  law.  And  your  oratrix  further  prays  that  the  said 
pretended  marriage  between  the  said  Otho  W.  Perkins  and  the 
said  Betsy  be  decreed  to  be  null  and  void,  by  reason  of  insanity 
on  the  part  of  said  Otho  at  the  time  of  its  pretended  solemni- 
zation, and  theretofore  and  subsequently  up  to  the  time  of  his 
death,  and  of  the  fraud  and  undue  influence  of  the  said  Betsy 
and  Andrew  in  procuring  the  alleged  solemnization  of  the  same, 
and  that  a  decree  of  nullity  of  the  marriage  may  be  pronounced 
by  this  court.     Tour  oratrix  also  prays  for  an  injunction  in 
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this  cause,  that  the  said  Andrew  and  Betsy  may  be  restrained 
from  administering  upon  or  exercising  any  control  over  said 
estate,  or  any  part  or  parcel  thereof,  except  so  far  as  may  be 
necessary  to  protect  and  preserve  the  same  imtil  the  final  de- 
termination of  this  cause;  and  that  they  execute  a  bond  in 
said  estate,  with  good  security,  to  be  proved  in  this  court,  for 
the  protection  of  the  rights  of  your  oratrix  in  this  cause;  that 
the  acts  of  administration  in  said  estate  be  set  aside;  that  an 
account  may  be  taken  of  all,  and  singular,  the  dealings  and 
transactions  between  the  defendants  and  the  said  O.  W.  Per- 
kins and  his  estate;  and  that  a  receiver  be  appointed  to  re- 
ceive, collect  and  get  in  all  the  outstanding  debts  and  moneys 
due  to  or  on  account  of  said  estate,  and  also  to  take  possession 
of  all  the  effects  and  property  of  or  belonging  to  said  estate; 
that  the  defendants  may  be  ordered  to  deliver  up  to  such  per- 
son all  the  effects  and  property  of  or  belonging  to  said  estate 
in  their  possession  or  power,  and  also  all  books  of  account, 
accounts,  receipts,  vouchers  and  papers  belonging  to  said  estate, 
and  that  complainant  have  all  such  other,  further  or  different 
relief  as  shall  be  agreeable  to  equity,  etc." 

To  this  amended  and  supplemental  bill  a  demurrer  was  in- 
terposed, which  was  overruled. 

The  defendants  then  answered,  denying  all  the  material  facts 
therein  alleged;  whereupon  the  court  directed  a  jury  to  come, 
to  inquire,  not  only  as  to  the  validity  of  the  will,  but  also  as 
to  the  alleged  invalidity  of  the  marriage. 

The  jury  found  that  the  wi'iting  introduced  was  not  the  last 
will  and  testament  of  Otho  W.  Pei'kins,  and  that  the  marriage 
in  question  was  not  the  result  of,  or  procured  by  fraud,  or  the 
insanity  of  the  said  Perkins. 

A  motion  for  a  new  trial  on  the  first  branch  of  the  verdict 
was  denied,  and  the  court  decreed  the  writing  was  not  the  will 
of  the  deceased  Perkins,  and  that  he  died  intestate,  and  that 
his  whole  estate  descended  to  his  heirs  at  law,  and  annullinir 
the  order  of  the  county  court  establishing  the  will. 

The  court  further,  by  its  decree,  adjudged  the  marriage  of 
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Perkins  with  appellant  Betsy  to  be  a  valid  marriage,  "  to  be 
upheld  and  respected  as  such  in  all  courts." 

The  court  further  found  that  the  deceased  was  induced  by 
the  defendants,  in  the  manner  alleged,  to  procure  a  life  insu- 
rance policy  for  the  benefit  of  said  Betsy,  and  that  the  same 
has  been  paid  to  her;  and  that  the  policy  was  purchased  and 
paid  for  with  means  derived  from  and  belonging  to  the  de- 
ceased's estate,  and  that  defendants  had  an  undue  influence 
over  the  mind  of  said  Otho,  and  by  means  thereof  fraudulently 
induced  and  procured  the  policy  to  be  taken  for  said  Betsy's 
use;  the  court  decreed,  therefore,  that,  in  equity  and  good  con- 
science, this  sum  of  three  thousand  dollars  paid  defendant 
Betsy,  belongs  to  the  intestate  estate  of  said  Otho,  deceased, 
and  that  said  defendants  account  for  and  pay  over  the  same  to 
the  county  court  of  Kane  county,  or  to  the  proper  legal  repre- 
sentatives of  said  Otho,  to  be  distributed  like  other  intestate 
estate. 

It  was  further  decreed  that  the  complainant  recover  her  full 
costs  to  be  taxed,  including  her  witness'  fees,  etc.,  a  long  list 
of  which  is  given  in  the  dfecree.  The  court  further  decreed 
the  will  a  nullity,  it  having  been  procured  by  the  fraud  and 
undue  influence  of  the  defendants,  and  that  the  testator  was 
insane  at  the  time  of  its  execution.  And  it  was  further  de- 
creed that  complainant  have  execution  against  the  defendants 
personally  for  all  her  costs  to  be  taxed,  except  as  hereinafter 
provided;  and  that  defendants  pay  all  of  their  own  costs,  no 
part  of  the  same  to  be  charged  against  the  estate. 

To  reverse  this  decree  the  defendants  appeal,  and  make  the 
points:  1.  Overruling  the  demurrer  to  the  amended  and  sup- 
plemental bills.  2.  Decreeing  the  insurance  money  to  be  paid 
into  the  county  court  for  the  estate  of  Perkins.  3.  In  decree- 
ing the  costs  against  the  defendants  personally.  No  point  is 
made  on  the  finding  declaring  the  will  invalid. 

We  shall  not  discuss  the  first  point,  as  it  is  unnecessary  in 
the  view  we  have  taken  of  the  case. 

On  the  second  point  made  by  appellants,  we  fail  to  perceive 
any  evidence  whatever  in  the  record  of  any  undue  influence 
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exercised  by  either  of  the  defendants  over  the  mind  of  the  tes- 
tator during  any  portion  of  his  life,  to  induce  him  to  take  out 
a  life  policy  for  the  benefit  of  his  wife,  appellant  Betsy,  nor 
any  evidence  that  his  marriage  with  her  was  not  fair  and  legiti- 
mate, and  such  an  union  as  he  had  a  perfect  right  to  form. 
When  formed,  the  wife  had  a  right,  bv  the  use  of  all  the  per- 
suasive arts  at  her  command,  to  induce  her  husband  to  pur- 
chase such  a  policy,  and,  on  his  death,  the  wife  became  entitled 
to  all  its  benefits  and  proceeds.  No  charge  can  justly  be  made 
against  her,  for  providing  for  her  future  widowhood.  The 
money  with  wliich  the  policy  was  purchased  and  paid  for,  was 
the  money  of  her  husband,  and  he  had  a  perfect  right  to  ap- 
propriate it  as  he  did. 

Tlie  decree  of  the  court  in  this  respect  must  be  reversed. 

It  was  also  error  to  decree  that  tlie  costs  should  be  taxed 
against  the  defendants  personally.  It  is  true,  the  question  of 
costs  in  chancery  is  very  much  discretionary.  It  is,  however, 
to  be  assumed  that  no  arbitrary  discretion  shall  dispose  of 
them,  but  a  fair  judicial  discretion. 

In  a  contest  relating  to  the  validity  of  a  will,  as  this  was,  the 
person  by  it  appointed  executor  is  bound,  on  every  principle 
of  honor,  justice  and  right,  to  defend  it.  He  owes  this,  at 
least,  to  the  memory  of  the  dead  who  placed  this  confidence  in 
him.  This  will  had  been  duly  proved  without  opposition,  and 
in  the  proper  court,  and  the  executor  was  bound  to  carry  out 
its  commands,  or  renounce.  To  do  otherwise  would  be  a  gross 
dereliction  of  duty.  This  being  so,  to  make  him  personally 
liable  for  all  the  costs,  in  case  the  contestants  succeed,  would 
be  monstrous  injustice.  The  decree  in  this  respect  is  violative 
of  more  than  one  decision  of  this  court  on  the  point. 

In  Russell  v.  Hubbard  etal.  59  111.  335,  it  was  said,  an  admin- 
istrator can  never  be  made  personally  liable  for  costs  except 
upon  proof  of  'inala  fides,  or  gross  negligence  on  his  part. 

Nothing  appears  in  this  record  to  justify  this  decree.  One 
of  the  issues  was  found  for  the  complainant,  and  another  for 
defendants;  where,  then,  was  the  equity  in  requiring  the  de- 
fendants to  pay  all  the  costs? 
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On  the  grounds  and  for  the  reasons  stated,  the  decree  is  re- 
versed, and  the  cause  remanded  with  directions  to  proceed  in 
conformitj  with  this  opinion. 

Decree  reversed. 


Charles  Fabri 

V. 

Thomas  B.  Bryan  et  al. 

1.  Landlord  aptd  tenant — right  of  entry  by  landlord  under  agreement. 
Where  a  lease  contains  a  license  to  the  landlord,  his  agent,  attorney  or  assigns, 
to  enter  into  possession  of  the  leased  premises  with  or  without  process  of  law, 
and  expel  and  remove  the  tenant  or  any  other  person  occupying  the  premi- 
ses, and  to  use  such  force  as  may  be  necessary  in  so  doing,  and  to  regain 
and  repossess  the  premises,  in  case  the  tenant  holds  over,  the  landlord  may 
enter  and  remove  the  tenant  therefrom  after  the  expiration  of  the  term  of 
the  lease,  using  no  unnecessary  force  for  the  purpose,  and  the  tenant  can  not 
maintain  an  action  of  trespass  therefor  against  him. 

2.  Remedy.  In  such  case  the  fact  that  the  landlord  had  instituted  an 
action  of  forcible  detainer  against  his  tenant  would  not  operate  to  deprive 
the  former  of  his  right  to  make  entry  under  the  agreement  in  the  lease.  He 
had  a  right  to  resort  to  either  or  both  remedies  at  the  same  time. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Hervet,  Anthony  &  Galt,  for  the  appellant. 

Messrs.  Wilkinson  &  "Whitney,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant  brought  an  action  of  trespass  quare  clausum /re- 
git^ against  appellees,  for  an  entry  into  a  close  in  the  occu- 
pancy of  appellant,  and  for  removing  his  goods  and  demolishing 
the  building.  Appellees  pleaded  the  general  issue,  and  justi- 
fied under  a  license  and  authority  contained  in  the  lease  of  the 
premises  from  appellee  Bryan  to  appellant.  On  a  trial  before 
the  court  and  a  jui-y,  a  verdict  was  retm*ned  in  favor  of  defend- 
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ants.  A  motion  for  a  new  trial  was  entered,  but  overruled 
by  the  court,  and  a  judgment  rendered  on  the  finding,  and 
plaintiff  appeals. 

The  first  question  presented  is,  whether  the  license  contained 
in  the  lease,  for  the  landlord,  his  agent,  attorney  or  assigns,  to 
enter  into  possession,  with  or  without  process  of  law,  and  expel 
and  remove  the  tenant  or  any  other  person  occupying  the 
premises,  and  to  use  such  force  as  might  be  necessary  in  so 
doing,  and  to  regain  and  repossess  the  premises,  in  case  Fabri 
held  over,  authorized  the  acts  of  appellees.  It  is  not  pretended 
that  Fabri  surrendered  possession  at  the  expiration  of  the  term, 
or  that  he  had  paid  rent  for  a  considerable  time  previously. 
He  was  notified  to  quit,  but  declined  to  do  so,  and  his  chattels 
were  then  removed  from  the  building. 

At  the  common  law,  whenever  a  right  of  entry  existed,  the 
person  disseized  might  lawfully  regain  possession  by  force.  1 
Chitty's  Prac.  646.  But  if,  in  doing  so,  he  committed  a  breach 
of  the  peace,  he  was  liable  criminally.  This  rule  of  law  was 
changed  by  the  enactment  of  our  statute  giving  the  action  of 
forcible  entry  and  detainer,  which  gives  a  civil  remedy  to 
regain  possession;  and  that  statute  took  away  the  right  to 
make  entry  by  force  from  the  landlord  or  person  whose  posses- 
sion had  been  invaded ;  but  in  the  cases  of  Amhrose  v.  Root^ 
11  111.  497,  and  Page  v.  DuPuy,  40  ib.  506,  it  was  held,  that, 
where  the  lease  contained  a  provision  similar  to  this,  and  the 
landlord  entered  and  removed  the  tenant  therefrom,  using  no 
unnecessary  force  for  the  purpose,  the  contract  was  lawful,  and 
did  not  contravene  the  forcible  entry  and  detainer  law,  and  the 
tenant  could  not  recover.  Those  cases  are  conclusive  of  this 
question. 

The  case  of  Reeder  v.  Pv/rdy,  41  111.  279,  and  others,  are 
supposed  to  modify  the  rule,  but  the  broad  distinction  is,  that, 
in  these  cases,  it  did  not  appear  that  the  person  charged  with 
the  trespass  had  been  authorized  by  the  occupant  of  the  premi- 
ses, or  by  the  person  from  whom  he  held,  to  make  such  a  forci- 
ble entry,  whilst  in  the  former  cases  such  a  license  had  been 
given.     In  the  one  class  of  cases,  the  occupant  had  expressly 
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agreed  that  the  landlord  might  make  such  an  entrj,  thereby 
waiving  the  trespass,  unless  the  license  should  be  abused  by 
the  use  of  excessive  force,  whilst  in  the  other  no  such  authority 
had  been  given.  In  this  respect,  the  two  classes  of  cases  are 
entirely  unlike;  and  in  this  case  the  jury  have,  we  think,  prop- 
erly found  that  there  was  no  abuse  of  the  authority;  nor  was 
there  any  error  in  the  instruction  given  on  that  question. 

It  is  insisted  that  the  court  below  should  have  given  appel- 
lant's fourth  instruction.  All  it  contained  that  was  proper 
liad  been  given  in  other  instructions.  Even  if  the  evidence  as 
to  the  pendency  of  the  forcible  entry  and  detainer  suit  was 
admitted  without  objection,  still  that  evidence  in  nowise  con- 
trolled the  rights  of  the  parties.  The  prosecution  of  the 
forcible  detainer  proceedings  did  not  in  the  least  abrogate  or 
modify  the  agreement  that  Bryan  or  his  assignee  might  make 
the  entry.  Merriman  had  the  right  to  pursue  either  or  both 
remedies  simultaneously.  Tlie  resort  to  the  one  did  not  take 
away  the  other.  Hence,  the  instruction  of  the  court,  on  its 
own  motion,  on  that  question,  was  proper,  and  it  would  have 
been  improper  to  give  another  instruction  containing  the  re- 
verse of  the  proposition;  and  a  careful  examination  of  the 
evidence  fails  to  show  that  there  was  any  evidence  tending  to 
show  that  appellant  had  the  slightest  pretense  to  the  right  of 
possession.  His  lease  had  long  since  expired;  he  had  failed  to 
pay  rent,  and  had  refused  to  surrender  possession,  when  prop- 
erly demanded.  Hence,  there  could  not  be  the  slightest  wrong 
done  to  appellant  by  this  instruction. 

All  the  evidence  considered,  we  are  clearly  of  opinion  it 
sustains  the  verdict,  and  we  discover  no  error  requiring  the 
reversal  of  the  judgment  of  the  court  below,  and  it  must  be 
affirmed. 

Judgment  ajirmed. 
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William  E.  Hale  et  aL 

V. 

John  Johnson, 

1.  Negligence — employer  not  liable  for  negligence  of  contractor  in  per. 
formance  of  work  under  contract.  "While  a  master  is  responsible  for  injuries 
arising  from  the  negligence  of  his  servant,  a  party  who  has  contracted  for 
the  doing  of  certain  work  for  his  use  and  benefit  is  not  liable  for  injuries 
arising  during  the  performance  of  such  work. 

2.  Master  and  servant — when  the  relation  does  not  exist  between  eni- 
ployer  and  employed.  One  who  contracts  to  do  a  specific  piece  of  work,  fur- 
nishing  his  own  assistants  and  executing  the  work  either  entirely  in  accord 
with  his  own  ideas,  or  in  accordance  with  a  plan  previously  given  to  him 
by  the  person  for  whom  the  work  is  done,  without  being  subject  to  the  orders 
of  the  latter  in  respect  to  the  details  of  the  work,  is  cleai'ly  a  contractor,  and 
not  a  servant,  and  a  person  injured  by  his  negligence  in  the  performance  of 
the  work  would  have  no  right  of  action  against  the  party  for  whose  benefit 
the  work  is  being  done. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellants. 

Mr.  W.  "W.  Perkins,  and  Messrs.  Hunter  &  Page,  for  the 

appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  upon  the  case,  brought  by  Johnson  against 
defendants  Hale,  Moss  and  Rowe.  The  declaration  alleges 
that  Rowe  was  erecting  a  building  upon  certain  premises  which 
he  owned ;  that  he  employed  Hale  and  Moss  as  his  contractors 
and  servants  in  such  erection;  that  Hale  and  Moss  employed 
Johnson,  the  plaintiff,  as  a  day-laborer  and  servant  upon  the 
building,  and  that  he  was  working  there  under  their  direction 
and  control;  that  while  he  was  so  engaged,  there  was  an  unsafe 
wall  on  the  premises  liable  to  fall;  that  this  was  known  to  each 
of  the  defendants,  but  not  to  plaintiff;  that  Hale  and  Moss, 
with  the  consent  of  Rowe,  ordered  plaintiff  to  excavate  near 
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tliis  wall;  that  while  he  was  so  laboring,  through  the  negligence 
of  defendants  and  without  any  negligence  on  his  part,  the  w.all 
fell  upon  him  and  crushed  his  arm,  which  had  to  be  amputated, 
etc. 

A  verdict  was  found,  and  judgment  entered  against  all  the 
defendants. 

There  was  clearlj  error  in  rendering  judgment  against  de- 
fendant Eowe. 

The  evidence  shows  that  Hale  and  Moss  were  contractors, 
engaged  in  jobs  of  this  sort;  that  in  this  case  they  undertook 
to  excavate  for  the  foundations  of  a  building  for  Rowe,  and 
were  to  be  paid  a  percentage  upon  the  cost  of  the  labor;  that 
they  employed  and  paid  all  laborers  themselves;  that  they 
alone  exercised  supervision  of  the  work;  that  plaintiff  was 
employed  by  them  as  a  day-laborer  about  the  work  at  the  time 
he  received  the  injury  complained  of.  It  does  not  appear  that 
Rowe  had  any  connection  whatever  with  the  excavation  which 
was  being  done,  after  the  making  of  his  agreement  with  Moss 
and  Hale,  further  than  to  pay  them  the  stipulated  price  when 
the  work  was  finished. 

While  a  master  is  responsible  for  injuries  arising  from  the 
negligence  of  his  servant,  it  is  the  doctrine  that  a  party  who 
has  contracted  for  the  doing  of  certain  work  for  his  use  and 
benefit  is  not  liable  for  injuries  arising  in  the  performance  of 
such  work.  Scammon  v.  City  of  Chicago,  25  111.  424;  2  Hil- 
liard  on  Torts,  p.  537,  §  11 ;  Wharton  on  Negligence,  §  181,  and 
cases  cited  by  these  authors.  Shearman  and  Redfield,  in  their 
work  on  Negligence,  in  discussing  the  subject  of  who  are  con- 
tractors or  servants,  in  §  77  lay  it  down  that,  "one  who  contracts 
to  do  a  specific  piece  of  work,  furnishing  his  own  assistants, 
and  executing  the  work  either  entirely  in  accordance  with  his 
own  ideas,  or  in  accordance  with  a  plan  previously  given  to 
him  by  the  person  for  whom  the  work  is  done,  without  being  j 
subject  to  the  orders  of  the  latter  in  respect  to  the  details  of  ■ 
the  work,  is  clearly  a  contractor  and  not  a  servant." 

We  have  no  doubt  that  Hale  and  Moss  here  occupied,  as  to 
Rowe,  the  position  of  contractors,  and  not  servants.     It  is  not    I 
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enough  to  charge  defendant  Eowe,  for  plaintiff  to  prove  tliat 
he  has  suffered  loss  by  some  event  which  happened  on  Howe's 
premises.  He  must  also  prove  that  E.owe  violated  a  duty  rest- 
ing on  him  toward  the  plaintiff.  There  is  no  pretense  of  that, 
more  than  is  suppose<l  to  arise  from  the  alleged  negligence  of 
Hale  and  Moss  or  their  foreman;  but  plaintiff  having  been 
employed  by  Hale  and  Moss,  and  they  being  contractors,  and 
not  agents  or  servants  of  Howe,  there  was  no  privity  whatever 
between  Howe  and  plaintiff. 

There  is  no  ground  of  liability  as  respects  Kowe. 

Appellee  urges  that  this  objection  should  not  be  considered 
because  it  is  raised  here  for  the  first  time;  that  it  should  have 
been  raised  in  the  court  below  by  demurrer,  motion  in  arrest 
of  judgment,  or  on  motion  for  a  new  trial,  and  that  not  having 
been  so  done,  the  objection  was  waived.  The  objection  does 
not  go  to  the  sufiiciency  of  the  declaration,  but  of  the  evidence. 
"While  the  declaration  does  speak  of  Plale  and  Moss  as  con- 
tractors, it  also  charges  tlmt  they  were  servants  of  Rowe.  All 
the  counts  allege  personal  negligence  on  the  part  of  each  de- 
fendant, which,  if  proved,  would  sustain  the  judgment.  So 
that  there  was  no  ground  of  demurrer,  or  for  a  motion  in  arrest 
of  judgment,  in  this  respect. 

As  to  not  suggesting  the  objection  in  the  motion  for  a  new 
trial,  one  of  the  causes  assigned  under  the  motion  was,  that 
the  verdict  was  contrary  to  the  evidence.  This  covered  it. 
The  evidence  did  not  support  the  verdict  which  was  rendered. 
A  motion  for  a  new  trial  upon  this  ground  having  been  over- 
ruled, the  decision  may  be  here  reviewed. 

The  judgment  being  unauthorized  as  against  the  defendant 
Rowe,  it  must  be  reversed.  This  renders  it  unnecessary  to 
consider  the  question  as  to  whether  there  is  any  liability  as 
respects  the  contractors.  Hale  &  Moss. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Stephen  F.  Hanford 
Isaac  Blessing. 

1.  MoKTGAGE — contract  to  re-purchase.  Contracts  for  re-purchase,  made 
contemporaneously  with  conveyances  of  real  estate,  absolute  in  form,  are, 
sometimes,  strong  evidence  tending  to  show  the  conveyances  are  intended 
to  be  mortgages ;  but  where  it  appears  the  parties  really  intend  an  absolute 
sale  and  a  contract  allowing  the  vendor  to  re-purchase,  such  intention  must 
control. 

2.  Ikterlocutory  order — not  subject  of  review.  The  action  of  a  judge 
in  imposing  terms  upon  granting  a  preliminary  injunction,  can  not  be  con- 
sidered in  this  court.  The  order  granting  a  preliminarj^  injunction  is  inter- 
locutory only,  and,  therefore,  not  the  subject  of  review. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Mr.  Thos.  p.  Boneield,  for  the  appellant. 

Mr.  James  N.  Orr,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  purpose  of  the  bill  in  the  present  case  is  to  require  ap- 
pellee to  account  for  certain  moneys  which  appellant  alleges 
he  advanced  for  appellee,  at  his  request;  also,  for  a  balance 
due  on  losses  incurred  in  a  certain  co-partnership,  wliich  for  a 
short  time  existed  between  them,  and  to  enjoin  the  collection 
of  a  judgment  obtained  by  appellee  against  appellant  on  a  pro- 
missory note. 

So  much  of  the  case  as  relates  to  the  co-partnership  may  be 
dismissed  from  further  consideration,  with  the  remark  that 
appellant  does  not  show,  by  a  preponderance  of  evidence,  that 
lie  is  entitled  to  recover  anything  on  that  account.  We  can 
not  determine,  from  the  evidence  in  the  record,  that  appellant's 
testimony  is  entitled  to  a  higher  degree  of  credence  than  that 
of  appellee,  and  the  case  made  by  him,  on  this  branch  of  the 
litigation,  is  completely  disproved  by  the  testimony  of  appellee. 
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It  appears  that,  in  I^^ovember,  186-1,  appellee  was  tlie  owner 
of  a  warehouse  at  Manteno,  located  on  ground  belonging  to  the 
Illinois  Central  Kailroad  Company,  for  which  appellee  held  a 
lease  from  that  company.  This  warehouse,  and  the  ground 
included  by  the  lease,  were  transferred  by  appellee  to  appel- 
lant, and  the  chief  question  in  dispute  between  the  parties  is, 
was  this  transfer  in  the  nature  of  a  mortgage,  or  was  it  an  ab- 
solute conveyance  of  the  property? 

The  testimony  of  the  respective  parties  on  this  point,  as  in 
regard  to  the  co-partnership  transactions,  is  directly  contradic- 
tory— appellant  testifying  that  it  was  intended  to  be  a  mort- 
gage, and  appellee  that  it  was  an  absolute  conveyance. 

Title  was  transferred  by  appellee  to  appellant  by  executing 
and  delivering  a  quitclaim  deed  to  the  property,  and  an  assign- 
ment  of  the  lease  held  from  the  Illinois  Central  Railroad  Com- 
pany. Nothing  appears,  either  in  the  deed  or  the  assignment, 
tending  to  show  that  the  transfer  was  not  intended  to  be  abso- 
lute; but  an  agreement  between  the  parties  was,  at  the  same 
time,  reduced  to  writing,  whereby  the  property  was  re-sold  to 
appellee,  upon  condition  that  he  should  repay  to  appellant 
$3000,  with  ten  per  cent  per  annum  interest,  together  with  all 
moneys  he  should  expend  on  account  of  the  property  for  taxes, 
repairs  and  Improvements,  and  also  one-half  of  what  might  be 
lost  in  certain  partnership  transactions. 

Contracts  for  re-purchase,  made  contemporaneously  with 
conveyances  of  real  estate,  absolute  in  form,  are,  sometimes, 
strong  evidence  tending  to  show  the  conveyances  are  intended 
to  be  mortgages;  but  where  it  appears  the  parties  really  in- 
tend an  absolute  sale  and  a  contract  allowing  the  vendor  to  re- 
purchase, such  intention  must  control. 

The  peculiar  phraseology  of  the  contract  providing  that  ap- 
pellee should  be  allowed  to  re-purchase,  we  regard  as  furnishing 
strong,  if  not  conclusive  evidence,  that  the  transfer  to  appellant 
was  not  intended  to  be  a  mortgage.  It  contains  this  language: 
"  That  said  party  of  the  first  part  hereby  covenants  and  agrees, 
that  if  the  party  of  the  second  part  shall  first  make  the  pay- 
ment and  perform  the  covenants  hereinafter  mentioned  on  his 
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part  to  be  made'  and  performed,  the  said  party  of  the  first  part 
will  convey  and  assure,  to  the  party  of  the  second  part,  in  fee 
simple,  clear  of  all  incumbrances  whatever,  made,  suffered  or 
done  by  the  said  party  of  the  first  part,  only,  by  a  good  and 
sufficient  warranty  deed,  the  following  piece  or  parcel  of 
ground,"  etc.  Then  follows  a  particular  description  of  the 
property,  after  which  is  the  following:  ''And  the  said  party 
of  the  second  part  hereby  covenants  and  agrees  to  pay  to  the 
said  party  of  the  first  part  the  sum  of  $3000 — the  same  shall 
be  paid  on  the  29th  day  of  November,  A.  D.  1869,  with  annual 
interest,  at  ten  per  cent  per  annum;  and  also  all  money  ex- 
pended in  the  repair  and  improvement  of  said  warehouse,  by 
said  party  of  the  first  part ;  and,  also,  one-half  of  all  losses  that 
may  result  over  and  above  profits  in  the  grain  business  to  be 
carried  on  in  said  warehouse,  according  to  the  terms  of  certain 
articles  of  agreement,  entered  into  on  the  10th  day  of  Novem- 
ber, 1864,  between  said  parties;  and  to  pay  all  taxes,  assess- 
ments or  impositions  levied  or  imposed  upon  said  land,  subse- 
quent to  the  year  1864.  And,  in  case  of  the  failure  of  the  said 
party  of  the  second  part  to  make  either  of  the  payments,  or 
perform  any  of  the  covenants  on  his  part  hereby  made  and 
entered  into,  this  contract  shall,  at  the  option  of  the  party  of 
the  first  part,  be  forfeited  and  determined,  and  the  party  of  the 
second  part  shall  forfeit  all  payments  made  by  him  on  this 
contract,  and  such  payments  shall  be  retained  by  the  said 
party  of  the  first  part,  in  full  satisfaction  and  in  liquidation  of 
all  damages  by  him  sustained;  and  he  shall  have  the  right  to 
re-enter  and  take  possession  of  the  premises  aforesaid." 

The  latter  portion  of  this  contract,  especially,  is  utterly  in- 
consistent with  the  idea  that  appellant  held  the  property  as 
mortgagee,  to  secure  the  payment  of  indebtedness  to  him  from 
appellee.  Moreover,  other  circumstances  in  the  transaction 
are,  in  our  opinion,  still  more  conclusive  against  appellant's 
position. 

Prior  to  the  transfer,  appellee  does  not  appear  to  have  been 
indebted  to  appellant.  The  amount  appellant  was  to  pay  for 
the  property  was  $3000.     Of  this,  $2230  was  to  be  paid  to  ap- 
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pellee's  creditors,  and  for  the  remainder,  $770,  appellant  gave 
appellee  his  promissory  note,  bearing  interest  at  tlie  rate  of 
ten  per  cent  per  annum,  and  payable  in  five  vears  from  date; 
and  to  secnre  its  payment,  he  and  his  wife,  who  joined  him  for 
the  purpose  of  relinquishing  her  right  to  dower  in  the  premises, 
executed  and  delivered  to  appellee  a  mortgage  upon  this  same 
property.  To  all  this  is  to  be  added  the  repeated  assertions 
of  appellant  that  he  had  bought  the  property  and  owned  it, 
and  his  frequent  denials  that  appellee  had  any  interest  in  it, 
proved  by  apparently  disinterested  witnesses,  also  his  acts  of 
ownership,  such  as  renting  the  property  to  other  parties,  etc., 
inconsistent  with  the  position  of  a  mere  mortgagee. 

The  chief  value  of  the  property  was  in  the  warehouse,  which, 
appellee  testifies,  was  worth  $5000.  This  has  been  burned, 
and  the  anxiety  of  appellant  to  assume  the  attitude  of  mort- 
gagee appears,  from  the  evidence,  to  have  arisen  since,  and, 
doubtless,  in  consequence  of  that  misfortune. 

We  feel  constrained,  necessarily,  to  hold  the  transfer  by  ap- 
pellee to  appellant  was  absolute,  and  not  by  way  of  mortgage. 

We  are  unable  to  discover  any  other  ground  upon  which 
appellant  can  claim  the  aid  of  a  court  of  equity.  His  bill  is 
not  framed  with  the  view  of  having  specific  performance  of  the 
contract  of  re-sale;  but,  if  it  were  so  framed,  the  evidence  is 
insufficient  to  entitle  him  to  such  relief. 

The  objection  to  the  conduct  of  the  judge  in  imposing  terms 
upon  which  he  granted  the  preliminary  injunction,  can  not  be 
considered  here.  The  order  for  that  purpose  was  interlocutory 
only,  and,  therefore,  not  the  subject  of  review.  Marhle  v. 
Bonhotel,  35  111.  240.  Apart  from  this,  however,  appellant 
submitted  to  the  order,  obtained  all  the  advantages  which  he 
could,  in  any  event,  have  derived  from  a  temporary  injunction, 
and  does  not  appear  to  have  been  materially  prejudiced  by  the 
conduct  of  which  he  complains.  Not  being  entitled  to  relief 
on  final  hearing,  he  could  not  have  been  injured  had  the  court 
refused  to  grant  him  a  temporary  injunction  upon  any  terms. 

The  decree  is  affirmed. 

Deci^ee  affirmed. 
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John  C.  Stewart  et  al. 

V. 

CiNciNN-ATus  C.  Mumford. 

Chancery — Tias  no  jurisdiction  to  measure  da/mages  on  claims  arising  ovi 
of  contract.  "WTiere  the  complainant  seeks  to  recover  the  value  of  a  sup- 
posed interest  in  certain  property,  upon  an  alleged  contract  by  the  defend- 
ants to  pay  the  same  to  him,  his  remedy  is  at  law,  and  not  in  equity.  Equity 
has  no  jurisdiction  to  measure  the  damages  in  such  cases. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthtje  a.  Smith,  Judge,  presiding. 

Mr.  F.  C.  Smith,  and  Messrs.  Lanpheke  &  Bkown,  for  the 

appellants. 

Mr.  F.  S.  Murphy,  and  Messrs.  Hannaman  &  Willotjghby, 
for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  seems  to  have  been  framed  with  a  view 
to  obtain  compensation  for  the  interest  complainant  had  in 
certain  coal  mines.  Briefly,  the  facts,  as  alleged,  are,  that  com- 
plainant having  obtained  a  lease  of  certain  lands  for  the  pur- 
pose of  mining  coal,  he  entered  upon  the  premises,  and,  in  the 
execution  of  his  undertaking,  sunk  a  shaft,  constructed  ma- 
chinery and  fixtures  suitable  for  the  business,  and,  in  so  doing, 
expended  large  sums  of  money.  One  clause  of  the  lease  obli- 
gated him  to  pay  his  lessor  an  agreed  sum  as  royalty  on  the 
coal  taken  out,  and  to  keep  employed  twenty-five  men  in  the 
work  of  mining. 

After  the  mines  had  been  put  in  working  order,  complainant 
effected  a  sale,  as  he  supposed,  of  all  his  interests  to  the  "Lathop 
Coal  and  Mining  Company."  The  agent  of  that  company, 
with  whom  the  negotiations  in  regard  to  the  sale  were  con- 
ducted, objected  to  that  clause  in  the  lease,  that  bound  the 
lessee  to  keep  employed  twenty -five  men.     An  agreement  waa 
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effected  that  tlie  lease  lield  by  complainant  should  be  surren- 
dered, and  a  new  one  executed  by  the  owners  of  the  lands 
directly  to  the  "  Lathop  Coal  and  Mining  Company,"  which 
was  done  on  terms  satisfactory  to  the  lessors. 

Although  the  coal  and  mining  company  had  paid  complain- 
ant a  considerable  sum  as  earnest  money,  it  refused  to  com- 
plete the  contract  and  pay  the  residue  of  the  purchase  money. 
Pendinor  an  action  brouo^ht  on  that  contract  asi'ainst  the  com- 
pauy,  complainant  alleges  he  placed  the  mines  in  the  possession 
of  the  lessor,  for  whomsoever  it  should  appear,  at  the  end  of 
the  litigation,  might  be  entitled  to  them.  Before  that  suit 
M'Us  tried,  the  owner  of  the  lands  made  a  lease  of  the  mines  to 
defendants  Stewart  and  McFarland,  who  at  once  entered  into 
possession.  In  the  meantime,  after  the  making  of  the  alleged 
contract  with  the  coal  and  mining  company,  but  before  the 
making  of  the  lease  to  Stewart  and  McFarland,  all  the  ma- 
chinery and  fixtures  above  ground  belonging  to  the  mines  were 
destroyed  by  fire,  and  there  remained  of  what  complainant 
liad  done  nothing  except  what  had  been  done  under  ground. 
The  mines  had  then  become  filled  with  water,  and  were  of  no 
considerable  value. 

Whatever  may  have  been  the  contract  between  complainant 
and  Dean,  his  lessor,  under  which  the  latter  took  possession 
of  tlie  mines  pending  the  litigation  between  complainant  and 
the  coal  and  mining  company,  it  is  very  clear,  from  the  evi- 
dence, that  the  lease  from  Dean  and  wife  to  Stewart  and 
McFarland  was  made  with  his  knowledge,  without  objection, 
if  not  with  his  express  consent.  According  to  his  own  testi- 
mony, the  lease  was  made  on  condition  Stewart  and  McFar- 
land would  give  him  some  kind  of  an  obligation  to  pay  him 
for  his  interests  in  the  mines,  in  the  event  the  litigation  with 
the  coal  and  mining  company  was  unsuccessful.  He  is  positive 
in  his  statement  that  Stewart  told  him  they  would  not  rent  the 
property  unless  he  would  agree  to  take  a  sum  certain,  should 
he  be  defeated  in  his  suit  with  the  coal  and  mining  company. 
Before  the  lease  was  executed,  Stewai-t  told  him  it  had  been 
prepared,  but  not  signed.  He  made  uo  objection,  but  went 
13— SOth  III. 


194  Stewaet  et  at.  v.  Mumfoed.  [Sept.  T. 

Opinion  of  the  Court. 

witli  him  to  Dean's  house,  where  it  was  signed  and  delivered. 
Hence,  there  can  be  no  doubt  the  lease  from  Dean  and  his 
wife  was  made  with  the  tacit,  if  not  express,  consent  of  com- 
plainant, but  with  the  distinct  understanding,  on  his  part  at 
least,  that  he  would  be  paid  for  his  interests  in  the  mines,  bv 
Stewart  and  McFarland,  in  case  he  failed  to  obtain  compensa- 
tion from  the  coal  and  mining  company. 

The  theory  of  the  defense  is,  that  complainant  had  surren- 
dered his  original  lease,  abandoned  the  enterprize,  and  told 
the  lessor  to  take  the  mines  and  do  the  best  he  could  with 
them. 

"Without  attempting  to  adjust  the  conflicting  theories  of  tlie 
parties,  it  is  plain  complainant  has  established  the  existence 
of  no  contract  that  he  is  entitled,  under  the  present  bill,  to 
have  executed  in  a  court  of  chancery.  This  bill  is  not  to  can- 
cel the  lease  from  Dean  and  wife,  on  the  ground  it  had  been 
obtained  in  fraud  of  the  rights  of  complainant,  but  to  obtain 
compensation  for  his  interest  in  the  mines,  under  his  contract 
with  Stewart  and  McFarland.  The  cross-errors  assigned  are, 
that  the  court,  by  its  decree,  did  not  allow  him  the  value  of 
the  mines,  or  rather  what  he  had  expended  on  them.  Clearly, 
complainant  has  sought  the  wrong  forum.  Conceding  that  he 
made  the  contract  with  Stewart  and  McFarland,  as  alleged,  his 
remedy  is,  nevertheless,  at  law.  His  claim,  whatever  it  may 
be,  arises  out  of  a  contract,  and  equity  has  no  jurisdiction  to 
measure  the  damages.  Exclusive  jurisdiction  in  that  class  of 
cases  belongs  to  the  common  law  courts. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Michael  Byrne  v.  The  City  of  Chicago, 

and 

Patrick  Byrne  v.  Same. 

CANAii — company  not  required  to  draw  off  water  periodically  for  inspection 
of  bed.  A  canal  company  is  not  required  to  have  the  water  drawn  off  pe- 
riodically, in  order  that  the  bed  of  the  canal  may  be  inspected ;  and  if,  after 
the  bed  of  the  canal  is  cleaned  out,  a  rock  is  deposited  there,  by  reason  of  a 
"  slide  "  from  some  point  near  the  slope  of  the  land,  the  company  will  not 
be  liable  for  damage  done  to  boats  thereby. 

Appeai,  fi'om  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Kae  &  Mitchell,  for  the  appellant. 
Messrs.  Tuley,  Stiles  &  Lewis,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  canal  boat  "  Rosa  Belle  "  was  loaded  at  LaSalle  on  the 
18th  of  September,  1871,  with  a  cargo  of  6200  bushels  of  com, 
owned  by  Michael  Byrne,  for  the  Chicago  market.  The  boat 
and  apparatus  were  owned  by  Patrick  Byrne. 

"When  on  her  voyage,  having  reached  the  ''  Summit  division," 
on  the  23d  of  September,  1871,  she  struck  a  rock  laying  in  the 
bottom  of  the  canal,  injured  and  sunk,  and  the  boat  and  cargo 
lost.  This  action  was  brouglit  for  the  value  of  the  cargo,  the 
plaintiff  averring  that  the  defendant,  in  widening  and  deepen- 
ing the  canal,  had  done  the  work  negligently  and  carelessly  at 
the  point  where  the  accident  occurred. 

At  the  same  time,  an  action  was  brought  by  Patrick  Byrne, 
the  owner,  for  the  value  of  the  boat,  relying  on  the  same  alle- 
gations and  proofs  as  in  Michael  Byrne's  case. 

By  agreement,  both  causes  were  tried  as  one  by  the  ooQrt, 
without  a  jury. 

The  court  found  for  the  defendant,  and  gave  judgment  against 
the  plaintiff,  in  each  case,  for  the  city. 
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To  reverse  tliis  judgment  tlie  records  are  brought  here  by 
appeal,  and  this  finding  is  the  error  assigned,  appellant  insist- 
in  o-  the  verdict  is  contrary  to  the  law  and  the  evidence. 

That  the  boat  was  a  total  loss,  and  the  cargo  nearly  so,  and 
by  a  rock  in  the  bed  of  the  canal,  is  not  disputed.  The  only 
question  is,  was  the  rock  there  by  the  negligence  and  careless- 
ness of  the  defendant. 

On  this  point,  much  testimony  was  heard  on  both  sides. 
The  theory  sought  to  be  established  by  the  plaintiff  was,  that 
the  contractor  on  this  section  of  the  canal,  employed  by  the 
city,  had  carelessly  left  the  rock  there;  and  by  the  defendant, 
that  the  rock  or  stone  doing  the  damage  was,  after  the  work 
was  completed  by  the  city,  precipitated  from  some  point  near 
the  slope  of  tlie  canal  by  a  "  slide." 

There  is  evidence  to  sustain  either  theory,  and  the  court  try- 
ing the  cause  would  have  been  warranted  in  finding  either  to 
be  true.  There  is  no  decided  preponderance  the  one  way  or 
the  other.     We,  therefore,  can  not  disturb  the  finding. 

It  is  in  proof,  "  slides  "  frequently  occurred,  and  this  rock 
may  have  been  deposited  by  that  agency  after  the  bed  of  the 
canal  had  been  cleaned  out  in  the  preceding  June.  If  so,  no 
negligence  can  well  be  imputed  to  the  city,  as  it  would  be  un- 
reasonable to  require  the  water  to  be  drawn  off  periodically, 
that  the  bed  may  be  inspected. 

We  perceive  nothing  in  the  record  of  the  testimony  justify- 
ing the  interference  of  this  court,  and  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 
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Michael  Harrer  et  al, 

V. 

Deborah  Wallner. 

1.  Married  woman — deed  executed  by,  when  under  eighteen  years  of  age, 
void.  A  deed  executed  by  a  married  woman  under  the  age  of  eighteen 
years,  for  the  conveyance  of  her  estate,  is  void,  and  not  merely  voidable; 
hence  she  is  not  required  to  take  any  steps  after  coming  of  age  to  avoid  it 

2.  EsTATK  BY  THE  ENTHiETT-  -when  it  exi'sts.  FviOT  to  the  act  of  1861,  a 
deed  of  conveyance  to  a  husband  and  wife  created  a  joint  estate  in  them  by 
the  entirety  during  their  natural  lives,  and  to  the  survivor  on  the  death  of 
either,  and  the  rights  of  the  parties  to  a  vested  and  absolute  title  to  such  an 
estate  could  not  be  changed,  modihed  or  affected  by  that  act. 

3.  Same — nature  and  peculiar  features.  The  estate  by  the  entirety  vests 
in  the  survivor  absolutely  and  in  fee,  and,  by  tlie  destruction  of  the  estate 
of  one,  it  enures  to  the  other.  Neither  can  have  partition,  nor  can  either 
sell  the  estate  so  as  to  affect  the  rights  of  the  other,  and  when  their  rights  to 
the  property  are  invaded,  a  suit  for  the  injury,  or  for  the  recovery  of  the 
property,  must  be  joint,  because  the  property  and  the  right  to  its  enjoyment 
is  joint  during  coverture. 

4.  Same — rights  and  powers  of  wife  in,  not  affected  by  act  of  1861.  From 
the  very  nature  of  the  estate  by  the  entirety,  the  act  of  1861  could  not  re- 
move the  disabilities  so  as  to  confer  upon  the  wife  any  more  right  to  sue  for 
any  interest  in  property  held  by  such  title  during  coverture,  than  she  had 
before ;  hence  the  Statute  of  Limitations  can  not  run  against  a  wife  who  was 
tenant  by  the  entij'ety  at  the  time  of  the  passage  of  the  act  of  1861,  so  long 
as  coverture  continues. 

5.  Same — converted  by  divorce  into  a  tenancy  in  common.  Where  a  hus- 
band and  wife,  who  are  seized  of  an  estate  by  the  entirety,  are  divorced,  the 
estate  by  the  entirety  is  destroyed,  and  they  become  tenants  in  common. 

6.  Chancery  practice.  A  wife,  who  is  seized  of  an  estate  by  the  en- 
tirety with  her  husband,  may  include,  in  a  bill  against  him  for  a  divorce,  a 
prayer  for  a  partition  of  the  land  which,  by  virtue  of  the  divorce,  will 
become  their  property  as  tenants  in  common,  as  well  as  for  alimony  out 
of  his  portion  of  the  property,  and  may  also  make  all  parties  claiming  any 
interest  in  the  land  through  or  under  any  pretended  or  real  conveyance 
from  her  and  her  husband,  or  either  of  them,  and  settle  all  the  rights  of  the 
parties  in  the  one  suit. 

Appeal  from  the  Superior  Cotirt  of  Cook  cottnty;  the  Hon. 
S.  M.  MooRE,  Jitdge,  presiding. 
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Messrs.  Nissen  &  Baenum,  for  tlie  appellants. 

Messrs.  Monroe  &  Leddt,  for  the  appellee. 

Mr.  Justice  WAiiXEE  delivered  the  opinion  of  the  Court: 

Appellee  and  Herman  "Wallner  intermarried  some  time  in 
the  month  of  February,  1852,  and  about  that  time,  and  soon 
after,  her  stepfather,  Thomas  Jaworski,  conveyed  to  them  two 
20-acre  tracts  of  land,  one  in  section  26  and  the  other  in  27, 
township  41  north,  range  13  east,  3d  P.  M.,  in  Cook  county. 
As  the  evidence  shows,  Herman  deserted  Deborah  within  about 
three  months  after  the  marriage,  and  they  have  not  lived  to- 
gether since. 

There  is  no  question  in  the  case  that  Jaworski  purchased  the 
land  from  Tuthill  King,  the  patentee  from  the  government, 
and  thereby  became  invested  with  the  title  in  fee;  but  it 
is  claimed  that  Herman  and  Deborah  subsequently  recon- 
veyed  the  land  to  Jaworski,  but  in  so  doing,  a  mistake  was 
make,  in  describing  the  grantee  as  "  Lawreski,"  on  the  24th  of 
December,  1852,  and  that  afterwards  Jaworski  conveyed  these 
and  other  lands  about  the  same  time,  to  Newkirk  and  Ward, 
from  whom  appellants  claim,  by  mesne  conveyances,  to  have 
derived  title. 

It  is  claimed,  and  we  think  the  evidence  shows,  that  appellee, 
at  the  time  of  her  marriage,  was  not  of  age,  nor  was  she  when 
it  is  claimed  she  and  her  husband  reconveyed  to  Jaworski  in 
December,  1852,  although  there  may  be  some  criticism  of  the 
testimony  of  the  witnesses  as  to  other  dates  and  facts  con- 
nected with  their  testimony,  as  to  her  minority.  She  and  her 
mother  both  testify  that  she  was  but  fourteen  years  of  age 
when  she  was  married.  She  fixes  the  date  of  her  marriage  at 
the  24th  of  February,  1852.  It  appears  that  the  deed  from 
Jaworski  to  appellee  and  husband  bore  date  on  the  25th  of 
March,  1852,  and  the  mother  says  it  was  made  about  a  month 
after  the  marriage.  Thus  this  date  is  fixed  with  reasonable 
certainty. 
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As  to  appellee's  age,  both  siie  and  her  mother  would  be  likely 
to  have  remembered.  Marriage  is  always  considered  so  im- 
portant an  event,  that  most  persons  alwaj^s  remember  it  with 
certainty,  and  also  the  age  at  which  it  occurs.  These  things 
are  seldom  forgotten  whilst  memory  lasts,  by  even  the  most 
illiterate;  and  those  who  can  neither  read  nor  write  generally 
know  and  seldom  forget  their  own  ages,  and  mothers  of  that 
description  are  believed  to  remember  the  ages  of  their  children 
quite  as  well  as  the  educated  and  more  gifted;  and  although 
both  may  have  mistaken  other  dates,  we  are  satisfied  that  they 
were  not  likely  to  be  mistaken  as  to  that  fact. 

If  this,  then,  be  true,  appellee  was  not  fifteen  when  she  is 
claimed  to  have  joined  in  the  execution  of  this  deed  to  Jawor- 
ski  by  her  and  her  husband,  and  if  so,  then  she  had  the  legal 
and  undoubted  right,  within  three  years  after  coming  of  age, 
to  repudiate  the  conveyance,  even  if  it  was  made  as  claimed. 
Again,  she  was  then  under  the  disability  of  marriage,  which 
did  not  cease  until  she  obtained  a  divorce,  on  the  0th  of  Jan- 
uary, 1874.  Not  being  of  the  age,  then,  required  by  the  stat- 
ute, to  convey  by  joining  with  her  husband,  the  deed  was 
unauthorized,  and  passed  no  title,  for  wa-nt  of  power  to  make 
the  deed  claimed  by  appellants  as  reinvesting  the  title  in  Ja- 
worski,  even  if  it  was  made  as  claimed. 

The  17th  section  of  the  Conveyance  Act  of  1845,  (E.  S.  1845, 
p.  106,)  provides  that:  "Whenever  any  husband  and  wife,  re- 
siding in  this  State,  shall  wish  to  convey  the  estate  of  the  wife, 
it  shall  and  may  be  lawful  for  said  husband  and  wife,  she 
being  above  the  age  of  eighteen  years,  to  execute  any  grant, 
bargain,  sale,  lease,  release,  foeffment,  deed,  conveyance  or 
assurance  in  law  whatever,  for  the  conveying  of  such  lands, 
tenements  and  hereditaments."  The  remainder  of  the  section 
relates  to  the  execution  and  acknowledgment  of  the  deed  when 
60  made,  but  has  no  relation  to  this  case. 

Have,  then,  these  requirements  been  answered?  The  hus- 
band and  wife  were  residents  of  this  State.  The  wife  had  an 
estate  in  the  land,  but  she  was  not  eighteen  years  of  age,  and 
hence  was  not  authorized  to  join  with  her  husband  to  make 
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tlie  conveyance,  but  it  was  as  declared,  negatively,  unlawful  for 
lier  to  do  so  before  she  was  of  that  age.  Married  women  were 
not  then  empowered  to  make  a  conveyance  in  any  manner 
without  joining  with  their  husbands,  and  then  only  when  they 
were  of  the  age  of  eighteen  years  or  upwards.  This  deed,  if 
it  was  ever  made,  was  without  the  pretense  of  power  on  the 
part  of  the  wife. 

This  is  better  illustrated,  and  made  more  obvious  by  a  refer- 
ence to  the  common  law  on  this  subject.  By  it  a  married 
woman  was  utterly  powerless  to  convey  her  real  estate  by  deed 
poll,  feoffment  or  other  instrument.  She  could  only  accom- 
plish that  purpose  by  levying  a  fine  or  suffering  a  recovery. 
Hence,  it  is  seen  that  there  is  no  authority  in  the  common  law 
that  can  be  invoked  to  aid  the  execution  of  this  deed,  or  to 
render  the  conveyance  operative.  Not  being  enabled  by  the 
common  law  to  so  convey,  married  women  derive  all  of  their 
power  to  convey  from  the  statute  alone;  and  a  conveyance,  to 
be  valid,  or  to  pass  any  rights,  the  party  must  conform  to  the 
substantial  requirements  of  the  statute;  and  that  she  should  be 
of  the  age  of  eighteen  years  or  upwards,  is  made  by  the  statute 
absolutely  essential  to  the  validity  of  the  deed,  or  to  pass  title. 
This  deed,  under  the  statute,  was  void,  and,  being  void,  she 
was  not  bound  to  repudiate  it  within  three  years  after  arriving 
at  the  age  of  eighteen. 

Had  she  been  under  that  age,  and  unmarried,  and  made  a 
deed,  it  would  have  been  only  voidable,  and  she  would  have  been 
required,  within  three  years  after  coming  of  the  age  of  eighteen, 
to  take  the  necessary  steps,  as  this  court  has  repeatedly  held, 
to  avoid  it.  But  the  statute  having  declared  that  it  shall  only 
be  lawful  for  a  married  woman,  who  is  over  eighteen  years  of 
age,  to  make  a  deed  to  her  property  by  joining  with  her  hus- 
band in  a  conveyance  for  the  purpose,  a  deed  made  contrary  to 
its  provisions  is  void,  and  not  merely  voidable. 

This  view  of  the  question  was  not  presented  by  appellee's 
counsel,  but  it  is  so  obvious  and  essential  to  a  correct  decision 
of  the  case,  that  we  have  deemed  it  proper  to  give  it  full  weight 
in  its  decision. 
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There  was  much  evidence  on  the  question  whether  or  not 
appellee  and  her  husband  made  a  deed  reconveying  the  lands 
in  controversy  to  Jaworski.  All  the  evidence  considered,  the 
question  is  left,  we  think,  in  great  doubt.  It  is  contradictory, 
uncertain,  and  perhaps  irreconcilable.  But  from  what  we 
have  said,  it  will  be  seen  that  it  is  wholly  immaterial  whether 
or  not  the  deed  was  made,  and  hence  we  have  not  discussed  the 
evidence  on  that  question. 

We  now  come  to  the  question  whether  or  not  appellee  has 
now  the  rio^ht  to  urjje  the  invaliditv  of  this  deed  ae^ainst  the 
claims  of  appellants.  Or  is  she  barred  by  laches  or  the  stat- 
utes of  Limitation,  from  asserting  her  rights?  Appellants 
claim  to  deraign  title  by  a  connected  chain  from  King  to  them- 
selves, through  Jaworski,  he  having  subsequently  conveyed  to 
Newkirk  and  Ward,  from  whom  appellants  derive  title.  And 
it  is  not  questioned  that  they  have  claim  and  color  of  title  made 
in  good  faith,  with  the  requisite  possession  and  payment  of 
taxes  to  create  an  absolute  bar  under  the  act  of  1839,  if  appel- 
lee is  not  within  the  saving  clause  of  the  statute.  And  she  is 
barred  under  the  act  of  1835,  appellants  having  regular  con- 
nected chain  of  title  in  law  deducible  of  record,  from  the  United 
States  government,  unless  she  is  within  the  savings  of  that  law. 

The  evidence,  we  think,  stifficiently  establishes  the  fact  that 
appellee  became  of  the  age  of  eighteen  in  1856,  and  the  three 
years  expired  within  which  she  would  have  been  required  to 
take  the  requisite  steps  to  assert  her  title,  under  the  act  of 
1839,  had  she  been  sole,  but  she  then  M'-as,  and  had  been  before 
this  adverse  claim  arose,  a  married  woman.  Had  she  been 
sole,  and  a  minor,  at  the  time  the  adverse  possession  was  taken 
and  the  payment  of  taxes  was  commenced,  then  a  different 
question  would  have  been  presented.  But  she  was  married 
when  she  became  of  age,  and  when  the  taxes  were  paid  in  con- 
nection with  possession  under  claim  and  color  of  title,  made  in 
good  faith.  In  fact,  she  was  married  when  every  act  was  dono 
which  is  claimed  to  conclude  her  rights. 

But  in  1861  the  act  was  adopted  authorizing  married  women 
to  hold  separate  property  as  thougli  they  were  sole  and  unmar- 
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ried,  free  from  all  control  of  their  husbands.  And  if  it  be 
contended  that,  by  that  act,  her  disability  was  removed,  and 
she  was  free  then  to  declare  the  deed  from  herself  and  husband 
to  Jaworski  void,  and  assert  her  right  to  the  land,  if  such  a 
deed  was  made,  or  to  assert  her  claim  before  the  bar  of  the 
statute  had  run  in  1868,  after  the  passage  of  that  law,  the 
question  is  presented  whether  she  was  under  such  disability  as 
to  bring  her  within  the  savings  of  the  statutes  until  she  be- 
came discovert,  in  January,  1874. 

Under  the  law  prior  to  the  act  of  1861,  the  conveyance  Ja- 
worski made  to  appellee  and  her  husband  created  a  joint  estate 
in  them  by  the  entirety  during  their  natural  lives,  and  to  the 
survivor  on  the  death  of  either.  And  under  the  law  as  it  then 
stood,  the  parties  to  a  vested  and  absolute  title  to  such  an 
estate  were  not  and  could  not  be  changed,  modified  or  affected 
by  the  act  of  1861.  We  have  heretofore  held  that  prior  vested 
estates  and  rights  were  in  nowise  affected  by  that  act,  and  that 
it  was  incompetent  for  the  General  Assembly  to  divest  or 
change  such  rights.  Hence  they  took  an  estate  by  the  entireties, 
and  not  an  estate  as  tenants  in  common,  as  seems  to  be  sup- 
posed by  appellee's  counsel. 

In  the  case  of  Cooper  v.  Cooper,  76  111.  57,  the  conveyances 
were  made  to  husband  and  wife,  after  the  passage  of  the  law 
of  1861.  And  the  decision  was  placed  on  the  ground  that  the 
rule  was  changed  by  that  enactment,  from  an  estate  by  the 
entireties  to  an  estate  in  fee,  held  by  the  grantees  as  tenants  in 
common.  That  decision  was  placed  on  that  act,  and  hence  it 
has  no  bearing  on  this  question,  as  this  estate  was  created  be- 
fore the  statute  was  adopted. 

ISTow,  this  estate  by  the  entireties  is  peculiar.  The  posses- 
sion of  one  is  the  possession  of  both.  The  estate  is  joint  for 
life,  and  descends  to  or  vests  in  the  survivor  absolutely  and  in 
fee;  and  by  the  destruction  of  the  estate  of  one,  it  enures  to 
the  other.  Neither  can  have  partition,  nor  can  either  sell  the 
estate,  so  as  to  affect  the  rights  of  the  other;  and  when  their 
rights  to  the  property  are  invaded,  a  suit  for  a  recovery  for  the 
injury  or  for  the  property,  must  be  joint,  because  the  property 
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and  tlie  riglit  to  its  enjoyment  are  joint,  during  coverture. 
Then,  appellee  could  not  sue  for  and  recover  any  interest  in  the 
land  without  joining  her  husband  in  the  action,  until  the  cover- 
ture ceased.  It  is  unlike  tenants  in  common,  where  either 
may  sue  and  recover  for  an  injury  to  the  estate,  and  may 
use  the  names  of  his  co-tenants.  Hence  it  follows  that  appel- 
lee, being  under  the  disability  of  coverture  until  January, 
1874,  had  no  power  to  sue,  until  that  relation  was  termin- 
ated. Had  they  been  tenants  in  common,  it  might  have  been 
otherwise,  but  we  do  not  decide  that  question,  as  it  is  not  be- 
fore the  court  in  this  case. 

From  the  very  nature  of  the  estate  and  the  rights  of  the 
parties  therein,  the  act  of  1861  could  not,  as  to  appellee's 
rights,  remove  her  disability.  She  had  not,  nor  could  she  have, 
any  more  right  to  sue  for  the  property,  or  any  interest  in  it, 
after  the  passage  of  the  law,  than  she  had  before  that  time, 
until  coverture  was  removed.  Hence  the  statutes  of  Limita- 
tion, and  all  that  was  done  under  them,  did  not  operate  to  pro- 
duce a  bar. 

What  effect,  then,  did  the  granting  of  the  divorce  have  on 
this  estate  or  the  rights  of  the  parties  therein?  The  relation 
of  husband  and  wife  was  thereby  terminated,  and  with  it  all 
marital  duties:  Their  interests  and  duties  from  thenceforth, 
as  related  to  each  other,  were  as  though  they  never  existed. 

This  estate  by  the  entireties  is  essentially  a  joint  estate, 
although  it  differs  in  one  or  two  particulars  therefrom.  The 
unities  are  the  same,  and  the  jus  accrescendi  obtains,  but  they 
only  hold  severally  jper  tout  et  non  per  my,  whilst  joint  tenants 
hold  by  halves  and  by  the  whole.  But  it  is  believed  that  when 
the  estate  of  one  is  destroyed,  it  enures  to  the  other,  as  in  the 
case  of  death  or  otherwise.  So,  where  the  unity  of  the  husband 
and  wife  is  destroyed  by  death,  the  survivor  takes  the  whole 
estate. 

Blackstone  says  there  are  several  means  of  destroying  or 
severing  a  joint  estate,  as,  by  disuniting  their  possessions.  '"  If 
two  joint  tenants  agree  to  part  their  lands,  and  hold  them  in 
severalty,  they  are  no  longer  joint  tenants,  for  they  then  have 
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no  joint  interest  in  tlie  whole,  bnt  only  a  severalty  interest 
respectively  in  the  several  parts;"  and  the  jointure. may  be 
destroyed  by  one  selling  his  share,  and  thns  converting  it  into 
a  tenancy  in  common.  It  is  further  said  that,  when,  by  any 
act  or  event,  different  interests  are  created  in  the  several  parts 
of  the  estate,  or  they  are  held  by  different  titles,  or  if  merely 
the  possession  is  separated,  so  the  joint  tenants  have  no  longer 
the  four  indispensable  properties  of  sameness  of  interest,  and 
undivided  possession,  a  title  vesting  at  one  and  the  same  time, 
and  by  one  and  the  same  grant,  the  jointure  is  instantly 
divided. 

In  this  case  the  husband  conveyed  his  interest,  which  would, 
had  it  been  a  joint  tenancy,  destroyed  the  unity  of  title,  and 
it  would  have  been  converted  into  a  tenancy  in  common. 
This,  of  itself,  had  this  been  a  joint  tenancy,  would  have 
changed  the  entire  relation  of  the  parties,  and  his  conveyance 
had  that  effect,  if  he  had  power  to  sell. 

But  the  power  to  hold  jointly  arose  from  the  fact  that  they 
were  married  when  the  conveyance  was  made.  Had  the  marriage 
not  existed,  the  parties  would  have  taken  as  tenants  in  common. 
It  was  that  circumstance,  and  that  alone,  which  gave  to  them 
the  joint  life  estate,  and  the  right  to  joint  possession.  The 
divorce  destroyed  the  relation  which  gave  the  joint  right,  and 
with  it  the  right  itself.  After  the  parties  were  divorced,  they 
were  no  longer  entitled  to  hold  jointly,  but  from  thenceforth  they 
held  in  severalty;  nor  were  they  entitled  to  joint  possession. 
When  the  very  thing  which,  by  operation  of  law,  gave  them  a 
joint  estate,  was  destroyed  by  operation  of  the  same  law,  the 
joint  estate  ceased,  and  they  then  became  vested  with  an  estate 
per  my  as  tenants  in  common.  They,  by  that  act  and  opera- 
tion of  law  flowing  from  it,  are  not  jointly  entitled  to  posses- 
sion, but  the  unity  of  title  and  the  unity  of  estate  no  longer 
existing  with  the  incidental  right  of  joint  possession,  it  inevit- 
ably follows  that  they  then  became  tenants  in  common. 

Our  statute  has  destroyed  joint  tenancies,  unless  the  parties 
expressly  stipulate  in  the  deed  of  conveyance  that  such  an 
estate  is  thereby  created.     The  estate  with  the  jus  accresceiidi 
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is  not  being  favored  by  our  law,  and  the  termination  of  tbe 
marriage  relation  having  worked  a  change  in  the  rights  of  the 
parties  in  the  estate,  the  courts  should  rather  hold  that  the 
change  is  broad  enough  to  convert  it  into  an  estate  in  common, 
than' to  hold  that,  whatever  change  was  made,  it  left  the  right 
of  survivorship.  But,  on  principle,  we  are  satisfied  the  decree 
of  divorce  had  the  effect  to  make  them  tenants  in  common, 
and  that  appellee  thereby  became  entitled  to  partition. 

There  is  another  question  which  may  deserve  a  notice,  and 
that  is,  whether  appellee  had  a  right  to  file  a  bill  for  partition 
until  after  she  was  divorced.  Situated  as  this  case  is,  we  can 
see  no  objection  to  it.  She  applied  for  a  divorce  in  the  same 
bill,  and  had  a  right  to  claim  alimony  in  this  land,  and  in  the 
same  case  to  have  her  rights  in  this  property  settled  between 
her  and  her  husband.  Thus  far  all  will  concede  that  there  was 
no  error,  and  if  so,  why  not  make  appellants  parties,  as  they 
were  claiming  that  they  had  acquired  not  only  her  right,  but 
that  of  her  husband  in  the  property.  They  claimed  to  have 
an  interest  in  the  property,  and  she  had  a  right  to  bring  them 
before  the  court,  that  they  might  be  bound  by  the  decree  of 
the  court  settling  her  rights,  and  to  be  freed  from  again  liti- 
gating all  the  facts  and  settling  all  of  the  legal  questions  in 
another  suit  with  them  for  the  recovery  of  her  interest  in  the 
land. 

We  perceive  no  error  in  the  record,  and  the  decree  of  the 
court  below  must  be  affirmed. 

Decree  affirmed. 


Walter  Barker 

V. 

Elizabeth  Kooziek 

1.  PiiEADiNti — counts  in  case  and  trespass  may  be  joined.  Under  the 
statute  abolishing  the  distinction  between  actions  of  trespass  and  trespass 
on  the  case,  there  is  no  reason  •why  a  count  in  trespass  and  one  in  trespass 
on  the  case  may  not  be  joined  in  the  same  declaration. 
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2.  Same — defect  in,  when  cured  by  verdict.  A  declaration  •vvhicli  avers 
that  the  defendant  unlawfully  drove  along  the  center  of  the  traveled  track 
of  the  highway  and  thereby  forced  the  defendant  upon  a  bank,  whereby  his 
carriage  was  upset,  without  averring  that  the  plaintiff  and  defendant  met  in 
the  highway  and  that  defendant  refused  to  turn  to  the  right,  whilst  it  might 
be  bad  on  demurrer,  will  be  sufficient  to  sustain  a  judgment  where  the  gen- 
eral issue  is  filed  and  a  trial  had,  and  the  evidence  shows  that  the  parties  did 
meet  and  that  defendant  refused  to  turn  to  the  right,  and  thereby  the  injury 
was  occasioned.  In  such  case  the  defect  in  the  declaration  is  cured  by  the 
verdict. 

AppEAii  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  J.  W.  CooHBAN,  Judge,  presiding. 

Mr.  H.  M.  Wead,  for  the  appellant. 

Mr.  E..  S.  Bibb,  and  Mr.  I.  E.  Lambert,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  brought  by  Elizabeth  Koozier, 
against  Walter  Barker,  to  recover  for  wrongfully  and  negligently 
driving  his  carriage  in  the  centre  of  the  traveled  track  of  the 
highway  in  such  a  manner  that  the  plaintiff,  who  was  driving 
her  carriage  in  an  opposite  direction,  was  compelled,  in  passing, 
to  turn  out  and  drive  on  to  a  bank,  whereby  her  carriage  was 
upset,  and  she  sustained  injury.  The  plaintiff  recovered  a 
verdict  and  judgment  for  $500,  and  defendant  appealed. 

The  declaration  contained  three  counts.  It  is  insisted  that 
the  first  count  is  a  count  in  case,  and  not  in  trespass,  and  that 
case  and  trespass  can  not  be  joined.  We  are  unable  to  appre- 
ciate the  force  of  this  position,  in  view  of  our  present  statute 
which  abolishes  the  distinctions  between  the  actions  of  tres- 
pass and  trespass  on  the  case.  Under  this  statute  abolishing 
all  distinctions  between  the  two  forms  of  action,  we  can  not 
perceive  any  foundation  for  such  an  objection  as,  that  one 
count  is  in  case  and  the  other  two  in  trespass,  and  that  case 
and  trespass  can  not  be  joined. 

It  is  next  objected  that  the  first  count,  which  was  amended, 
is  bad,  and  does  not  set  forth  any  cause  of  action  whatever. 
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The  averment  of  the  count,  in  substance,  is,  that  defendant 
drove  a  team  of  horses,  with  a  carriage  attached,  wrongfully 
and  negligently  in  the  centre  of  the  traveled  track  of  the  high- 
way, and,  by  reason  thereof,  plaintiff,  who  was  driving  along 
the  highway,  with  due  care,  in  an  opposite  direction,  was 
forced,  by  reason  of  the  said  unlawful  and  negligent  driving 
of  the  defendant,  against  an  embankment,  upsetting  the  car- 
riage of  plaintiff  and  throwing  her  with  great  violence  out  of 
her  cari'iage  against  the  carriage  of  defendant,  causing  her 
great  injury,  etc. 

The  count  might  have  been  bad  on  demurrer,  in  not  aver- 
ring a  meeting  of  the  parties  upon  the  road  with  their  car- 
riages, and  a  failure  of  defendant  to  turn  to  the  right  of  the 
centre  of  the  road ;  but  a  plea  of  not  guilty  was  filed  to  the 
count,  and  trial  had  thereon,  and  defects  which  would  have 
been  fatal  on  demurrer  were  cured  by  the  verdict.  The  count 
alleges,  generally,  that  the  defendant  drove  wrongfully,  unlaw- 
fully and  negligently  in  the  centre  of  the  traveled  track  of  the 
highway,  without  setting  out  the  conditions  under  which  it 
became  wrongful,  unlawful  and  negligent  to  so  drive.  But  the 
evidence  shows  that  the  parties  met  with  their  carriages,  and 
that  defendant  failed  to  turn  to  the  right  of  the  centre  of  the 
road.  We  think  the  count  should  be  considered  sufficient  after 
verdict. 

It  is  next  objected  that  no  judgment  could  be,  or  ought  to 
have  been,  rendered,  unless  the  plaintiff  entered  a  rwlle  jprose- 
qui  as  to  the  second  and  third  counts.  We  know  of  no  authority 
to  warrant  such  a  position. 

It  is  insisted  the  verdict  was  not  warranted  by  the  evidence. 
We  regard  it  as  fully  so. 

There  was  warrant  to  find,  from  the  evidence,  that  the  par- 
ties met  with  their  carriages ;  that  plaintiff  was  driving  on  a 
slow  trot,  defendant  at  a  fast  trot;  that  he  drove  along  the 
centre  of  the  traveled  track,  and  failed  to  give  any  portion  of 
the  road,  although  there  was  ample  and  favorable  ground  for 
him  to  have  turned  to  the  right;  that  plaintiff,  in  the  use  of 
due  care  to  avoid  a  collision,  turned  to  the  right,  and,  for  want 
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of  there  being  sufficient  room  between  defendant's  carriage 
and  the  bank,  plaintiff's  carriage  was  forced  upon  the  bank 
and  overturned,  whereby  she  was  thrown  out  and  sustained 
serious  injury. 

It  is  lastly  objected  that  the  court  erred  in  giving  instruc- 
tions for  the  plaintiff.  Upon  examination  of  them,  and  con- 
sidering the  defects  suggested,  we  perceive  no  substantial 
ground  of  complaint  as  regards  instructions. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Reason  C.  Kile 

V. 

The  Town  of  Yellowhead. 

1.  Description  of  land — of  what  courts  will  take  notice  without  proof. 
Courts  will  take  notice  of  the  meaning  of  initials  used  in  the  description 
of  land  in  this  State,  in  conveyances,  levies  of  executions,  judicial  sales, 
surveys,  assessments  for  taxes,  etc.,  without  further  proof. 

2.  Where,  in  the  description  of  land,  the  number  of  a  township  is  used 
without  indicating  whether  north  or  south,  and  there  is  no  township  of  that 
number  south  in  the  county  where  the  land  is  described  as  being,  the  court 
will  take  notice  of  the  fact,  and  that  the  township  referred  to  is  north. 

3.  The  court  will  also  take  notice  that  the  south  line  of  section  36,  and 
the  south  line  of  the  township,  are  one  and  the  same  line. 

4.  Vaeiance — in  description  of  some  points  or  lines  not  material,  if  all 
taken  together  locate  the  same  road.  Where  the  court  can,  from  the  petition 
for  the  establishment  of  a  road,  the  order  establishing  it,  and  the  plat  thereof, 
locate  the  road,  without  any  difficulty,  as  the  same  road  described  in  the 
complaint  for  obstructing  a  road,  there  is  no  substantial  variance,  although 
some  of  the  points  on  the  line  of  the  road  may  be  described  in  different  lan- 
guage in  different  parts  of  the  proceedings. 

5.  Estoppel — owner  of  land  receiving  damages  awarded.  Where  a  road 
is  ordered  to  be  opened,  and  the  owner  of  land  over  which  it  passes  receives 
the  money  awarded  to  him  as  damages  by  the  commissioners  of  highways, 
he  is  estopped  from  alleging  that  the  proceedings  were  void. 
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Appeal,  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  N.  J.  PiLLSBUBT,  Judge,  presiding. 

Messrs.  Bontield  &  Paddock,  and  Mr.  0.  A.  Lakk,  for  the 

appellant. 

Mr.  H.  LoRiNG,  and  Mr.  J.  N.  Okr,  for  the  appellee. 

Mr,  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  appeal  is  prosecuted  to  reverse  a  judgment  of  the  court 
below,  convicting  appellant  for  obstructing  a  public  highway. 

The  first  ground  for  reversal  urged  is,  that  there  is  a  vari- 
ance between  the  allegation,  in  describing  the  highway  claimed 
to  have  been  obstr.ucted,  and  the  proofs. 

In  determining  this  question,  it  is  necessary  to  consider,  at 
the  outset,  whether  we  can  take  notice  of  what  is  meant  by  the 
initials  used  in  describing  the  lands  over  which  the  alleged 
road  is  located,  without  explanatory  proof.  We  believe  that 
the  practice  of  using  initials  for  this  purpose  in  conveyances, 
levies  of  executions,  judicial  sales,  surveys,  assessments  for 
taxes,  etc.,  etc.,  has  been  very  general,  from  the  first  organiza- 
tion of  our  State  government,  and  that  any  person  would  as 
readily  comprehend  their  meaning  as  if  the  words  they  repre- 
sent were  written  in  full. 

It  was  said  in  Munn  et  al.  v.  Burch  et  al.  25  111.  35,  in  dis- 
cussing the  custom  of  bankers  in  regard  to  depositors'  checks: 
"Where  a  custom  is  so  universal  and  of  such  antiquity  that  all 
men  must  be  presumed  to  know  it,  courts  will  not  pretend  to 
be  more  ignorant  than  the  rest  of  mankind,  but  will  recognize 
and  act  upon  it."  And  Greenleaf,  in  the  first  volume  of  his 
treatise  on  Evidence,  at  the  conclusion  of  §  9,  says:  "  In  fine, 
courts  will  generally  take  notice  of  whatever  ought  to  be  gen- 
erally known  within  the  limits  of  their  jurisdiction." 

The  principle,  in  our  opinion,  requires  that  we  should  take 
notice  of  the  meaning  of  these  initials,  without  further  proof. 

The  description  in  the  complaint  is :  "  A  certain  highway 
leading  from  the  X.  E.  corner  of  the  W.  ^  of  the  IST.  E.  J  of 
14 — SOth  111. 
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sec.  36,  T.  32  K.  of  E.  14  E.,  soiith  to  the  south  line  of  said 
town  of  Yellowhead." 

The  description  in  the  petition  for  the  location,  etc.,  of  the 
highway  is:  "  Commencing  at  the  quarter  stake,  80  rods  west 
of  the  north-east  corner  of  section  36,  in  said  town,  on  Momence 
road,  thence  south  on  quarter  line,  to  run  one  mile,  to  town 
line." 

The  words  "  said  town,"  in  the  connection  they  occur,  refer 
to  township  32  north,  range  14  east. 

We  understand  that  the  north-east  corner  of  the  west  half 
of  the  north-east  quarter,  in  the  absence  of  evidence  that  tlie 
section  is  less  or  greater  than  640  acres,  must  be  presumed  to 
be  at  the  same  place  with  the  "  quarter  stake,  80  rods  west  of 
the  north-east  corner  of  the  section,"  and  that,  running  thence 
south  to  the  south  line  of  said  town,  etc.,  is  subs.tantially  the 
same  as  "  thence  south  on  quarter  line,  to  run  one  mile,  to 
town  line."  The  direction  is  south,  and  the  limit  the  town 
line,  in  both  cases. 

The  order  establishing  the  road  described  it  as  "commenc- 
ing at  the  north  line  of  section  36,  township  32,  range  14  east 
of  the  third  principal  meridian,  where  the  corner  is  between 
the  east  and  west  half  of  the  ]S^.  E.  J  of  said  section,  and  run- 
ning thence  south  on  the  line  of  lots,  80  chains,  to  the  south 
line  of  the  section."  It  does  not  appear  here  whether  township 
32  is  north  or  south;  but  we  must  take  notice  it  is  township 
32  north,  for  there  is  no  other  township  32  in  Kankakee  county. 
Billings  v.  Kankakee  Coal  Go.  67  111.  489.  So  we  must,  like- 
wise, in  taking  notice  of  the  mode  of  laying  lands  ofi"  into 
townships,  sections,  etc.,  by  the  general  government,  take  no- 
tice that  the  south  line  of  section  36,  and  the  south  line  of 
the  township,  are  but  one  and  the  same  line. 

The  plat  of  the  road  describes  it,  after  representing  tlie 
township,  section,  etc.,  thus:  "Commencing  at  a  point  on  tlie 
north  line  of  said  section,  where  the  corner  is  between  the  ]{. 
"W.  \  S.  of  the  N.  E.  \  of  said  section,  and  running  thence 
south  on  the  line  of  lots,  80  chains,  to  the  south  line  of  tlie 
section." 


1875.]  Kile  v.  Town  of  Yellowhead.  211 

Opinion  of  the  Court. 

Taking  the  petition,  order  establishing  the  road,  and  plat 
together,  we  have  no  difficulty  in  determining  the  location  of 
the  road;  and  the  initials  "E.  W.  -^  S.,"  in  the  connection  in 
which  the}''  are  used,  may  be  reasonably  construed  to  mean, 
"east  and  west  halves  of  section;"  and  the  corner,  on  the  north 
line  of  the  section,  between  these  halves,  must  be  precisely  the 
same  as  the  starting  point  of  the  road,  as  indicated  in  the  com- 
plaint. 

Our  conclusion  is,  the  court  did  not  err  in  ruling  there  was 
no  substantial  variance  between  the  allegations  in  the  complaint 
and  the  proofs. 

The  next  point  made  is,  that  the  record  of  the  highway  is 
void,  because  it  shows  the  petition  was  not  acted  upon  by  the 
commissioners  of  highways  within  thirty  days  of  the  time  the 
petition  was  presented  to  them,  as  required  by  law.  To  this 
there  appear  to  be  two  answers: 

1st.  The  record  fails  to  show  that  any  exception  was  taken 
to  the  ruling  of  the  court. in  admitting  the  record  of  the  road 
in  evidence.  The  record  shows  that  appellant  objected  to  the 
introduction  of  the  evidence,  that  the  objection  was  overruled, 
and  the  abstract  states  that  exception  was  taken  to  this  ruling; 
but,  on  referring  to  the  record,  we  fail  to  discover  any  support 
to  this  statement  in  the  abstract. 

2d.  After  the  road  was  ordered  to  be  opened,  appellant  was 
paid  and  accepted  $75,  as  the  amount  of  damages  awarded  him 
by  the  commissioners  of  highways  for  the  location  and  opening 
of  the  highway.  This  estops  him  from  alleging  that  the  pro- 
ceedings were  void.  Town  v.  Town  of  Blackberry^  29  111. 
137. 

"We  see  no  force  in  the  objections  urged  against  certain  of 
the  instructions  given,  at  the  instance  of  appellee.  They  were 
authorized  by  the  evidence,  and  assert  the  law,  in  substance, 
as  declared  in  Town  v.  Town  of  Blackberry^  sujpra. 

It  is  also  objected,  that  the  court  refused  to  give  the  9th 
instruction  asked  by  appellant,  which  was  as  follows: 

"The  court  instructs  the  jury,  for  the  defense,  that  the  plain- 
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tiff,  in  order  to  maintain  this  action,  must  prove  the  beginning 
and  termination  of  the  road  claimed  to  have  been  obstructed, 
unless  a  precise  point  is  indicated  where  such  obstruction  ex- 
isted, and  if  the  plaintiff  failed  so  to  do,  they  can  not  recover, 
and  the  law  is  for  the  defendant." 

If  we  are  not  incorrect  in  the  opinion  before  expressed,  that 
the  record  of  the  road  was  properly  received  in  evidence,  there 
is  no  question  but  that  appellee  sufficiently  proved  the  begin- 
ning and  termination  of  the  road,  so  the  refusal  to  give  the 
instruction  worked  no  possible  harm  to  the  appellant. 

The  appellant  also  claims  the  court  erred  in  refusing  to  give 
an  instruction  telling  the  jury  that,  if  the  road  in  question 
was  not  opened  throughout  its  entire  length  within  five  years 
from  the  time  it  was  laid  out,  then  it  was  deemed,  in  law, 
abandoned  and  vacated.  This  is,  undoubtedly,  the  law;  but 
the  court  had  said  the  same  thing  to  the  jury  in  appellant's 
fourth  instruction,  previously  given,  and  there  was  no  necessity 
for  its  repetition. 

The  question  whether  the  road  was  opened  within  five  years 
from  the  time  it  was  laid  out,  was  one  of  fact,  upon  which, 
while  there  was  conflicting  evidence,  it  is  impossible  to  say  the 
clear  and  decided  preponderance  was  with  the  appellant. 

We  discover  no  sufficient  cause  for  disturbing  the  judgment, 
and  it  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


The  Union  National  Bank 

V. 

The  Oceana  County  Bank. 

1.  Bank  check — payee  or  assignee  may  recover  the  aihount  from  drawee. 
Where  a  depositor  draws  his  check  on  his  banker,  who  lias  funds  to  an 
equal  or  greater  sum  than  his  check,  it  operates  to  transfer  the  sum  named 
to  the  payee,  who  may  sue  for  and  recover  the  amount  from  the  bank,  and 
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a  transfer  of  the  check  carries  with  it  the  title  to  the  amount  named  in  the 
check  to  each  successive  holder. 

2.  Same — drawer  can  not  countermand  so  as  to  affect  it  in  hands  of  bona 
fide  holder.  After  a  check  has  passed  into  the  hands  of  a  bona  fide  holder, 
it  is  not  in  the  power  of  the  drawer  to  countermand  the  order  of  payment. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tkee,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  the  appellant. 

Messrs.  J.  C.  &  J.  J.  Knickerbocker,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  is  upon  a  check  drawn  by  James  H.  Ledlie,  on 
the  Union  ISTational  Bank  of  Chicago,  in  favor  of  Underhill 
and  Gray,  and  by  them  indorsed  and  delivered  to  the  Oceana 
County  Bank,  located  at  Pentwater,  in  Michigan.  The  decla- 
ration contains  a  special  count  upon  the  check,  and  also  the 
common  money  counts.  On  the  trial,  plaintiff  recovered  a 
judgment  for  the  amount  of  the  check,  with  interest,  and 
defendant  brings  the  cause  to  this  court  on  appeal. 

The  evidence  shows  there  was  no  unreasonable  delay  in  pre- 
senting the  check  to  defendant  for  payment,  and,  notwith- 
standing it  is  shown  the  bank  had  funds  in  its  possession  on 
deposit  subject  to  check,  at  the  time,  belonging  to  the  drawer, 
in  excess  of  the  amount  of  the  check,  payment  was  refused, 
for  the  reason  the  drawer  had  previously  ordered  the  bank  not 
to  pay  it. 

The  facts  proven  in  this  case  bring  it  clearly  within  the  rule 
declared  in  Munn  et  at.  v.  Bv/rch  et  al.  25  111.  35.  The  doc- 
trine of  that  case  has  been  so  frequently  affirmed  in  other  cases 
in  this  court,  it  is  not  necessary  now  to  discuss  it  as  a  new 
question.  The  principle  of  all  the  cases  in  this  court  on  this 
subject  is,  that,  when  a  depositor  draws  his  check  on  liis  banker, 
who  has  funds  to  an  equal  or  greater  sum  than  his  check,  it 
operates  to  transfer  the  sum  named  to  the  payee,  who  may  sue 
for  and  recover  the  amount  from  the  bank,  and  that  a  transfer 
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of  the  clieck  carries  with  it  the  title  to  the  amount  named  in 
the  check  to  each  successive  holder.  After  the  check  has 
passed  to  the  hands  of  a  hona  fide  holder,  it  is  not  in  the 
power  of  the  drawer  to  countermand  the  order  of  payment. 
The  case  at  bar  is  controlled  by  this  principle,  and  we  content 
ourselves  by  simply  making  reference  to  our  former  decisions, 
where  it  is  declared.  The  Chicago  Marine  and  Fire  Insu- 
rance Co.  V.  Stanford,  28  111.  168 ;  Biehford^.  First  National 
Banh,  42  ib.  238 ;  Brown  v.  Zeckie  et  al.  43  ib.  497. 

Adhering,  as  we  do,  to  the  doctrine  of  the  cases  cited,  we 
are  of  opinion  the  evidence  offered  to  prove  facts  establishing 
a  defense  as  between  the  drawer  and  the  drawees  of  the  check 
was  properly  rejected. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  G.  Brown  et  al. 

V. 

Albert  A.  Pierce  et  al. 

Evidence — as  to  preponderance.  In  an  action  upon  bills  of  exchange 
drawn  on  and  accepted  by  defendants,  the  defense  was,  that  the  bills 
were  drawn  and  accepted  in  payment  for  oil  sold  by  plaintifl's,  in  Penn- 
sylvania, to  be  shipped  to  defendants,  in  New  York,  and  to  be  of  a  good 
and  merchantable  quality,  and  that  the  oil,  when  shipped,  was  not  of 
such  quality,  but  was  w^orthless.  The  only  evidence  in  support  of  the 
defense  was  the  testimony  of  one  of  the  defendants,  weaklj"-  sustained  by 
another.  It  appeared  that,  when  the  oil  was  shipped,  it  was  inspected  by 
the  agent  of  defendants,  and  passed  such  inspection  as  good  and  merchant- 
able oil,  and  it  was  held^  that  the  preponderance  of  the  evidence  was  in 
favor  of  plaintiflFs,  and  that  they  should  recover. 

Appeal  from  the  Superior  Court  of  Cook  coimty;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellants. 

Mr.  J.  W.  CnicKERiNG,  and  Mr.  D.  E.  K.  Stewart,  for  the 
appellees. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
on  three  bills  of  exchange  drawn  by  H.  W.  Brown,  on  D. 
Brown  &  Sous,  99  Maiden  Lane,  New  York,  in  favor  of  Messrs. 
Pierce  &  Clark,  bearing  date  November  28,  1868,  and  drawn 
at  Corry,  Pennsylvania,  and  accepted  by  the  drawees. 

The  defendants,  Brown  &  Sons,  pleaded,  besides  the  gen- 
eral issue,  three  special  pleas  and  a  plea  of  set-off,  all  which 
were  traversed  by  plaintiffs  and  issues  joined  thereon,  which 
were  submitted  to  the  court  for  trial  without  a  jury. 

The  finding  and  judgment  were  for  the  plaintiffs  for  the 
amount  of  the  bills,  with  interest.     The  defendants  appeal. 

The  plaintiffs,  in  the  autumn  of  1868,  were  engaged,  at 
Titusville,  in  shipping  and  dealing  in  and  piping  crude  petro- 
leum oil.  Defendants  were  dealers  in  the  same,  in  New  York 
City,  and  at  the  same  time  interested  in  a  pipe  line  at  Titus- 
ville, and  there  had  an  agent  to  inspect  oil  purchased  by  them, 
and  had  there  railroad  cars  provided  with  tanks  in  which  to 
receive  such  as  they  purchased.  Defendants  purchased  a  large 
quantity  of  oil  from  plaintiffs  on  the  30th  October,  twenty- 
five  cars,  at  four  dollars  per  barrel,  and  on  the  12tli  November 
following,  six  additional  cars,  at  three  dollars  and  thirty  cents 
per  barrel;  terms,  cash  on  delivery. 

As  was  the  custom  at  the  oil  works  at  Titusville,  the  defend- 
ants, who  owned  the  cars,  on  the  31st  October,  put  twenty-five 
of  their  cars  in  at  the  pipe  company's  rack,  and  they  were 
filled  by  the  company  with  good,  merchantable  oil,  examined 
and  inspected  by  an  agent  of  the  defendants  then  on  the  spot, 
and  employed  by  them  for  that  purpose.  On  the  12th  Novem- 
ber six  other  cars  were  loaded  in  the  same  way,  examined  and 
accepted  by  defendants'  agent. 

To  pay  for  these  cars,  defendants  offered  their  draft  on 
their  house  in  New  York,  at  three  days'  sight,  which,  after 
much  demurring,  plaintiffs  accepted.  It  was  returned  pro- 
tested, when,  on  the  18th  of  November,  a  settlement  was 
made  by  taking  defendants'  accepted  draft,  at  sixty  days,  for 
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five  thousand  dollars,  and  a  bill  of  sale  of  a  pipe  line  owned 
by  defendants,  at  Boyd  Farm,  on  Oil  creek. 

But  this  arrangement  did  not  hold,  as  somebody  else — one 
Bissell  &  Co.,  bankers  at  Petroleum  Centre — insisted  upon 
having  the  pipe  line  as  security  for  their  claim  against  defend- 
ants. Plaintiffs  consented  to  give  up  this  pipe  line  to  Bissell 
&  Co.,  on  their  accepted  drafts,  at  thirty  and  sixty  days,  for 
fifteen  hundred  dollars,  and  taking  defendants'  four  acceptances 
for  the  balance,  at  four,  six,  eight  and  ten  months,  the  first  one 
of  which  has  been  paid ;  the  others  are  the  paper  now  in  suit. 

The  pleas  set  up  that  the  oil  purchased  by  them  of  plaintiffs, 
put  in  their  own  cars  and  shipped  to  them  at  iN'ew  York,  was 
not  of  prime  quality,  as  represented  by  plaintiffs,  and  that 
they  drew  the  drafts  before  they  had  an  opportunity  to  inspect 
it;  that  a  large  part  of  it  was  water  and  sediment,  and  a  worth- 
less compound  known  as  B.  S. 

The  matters  set  up  in  the  third  plea  are  to  the  same  purport, 
with  the  additional  averment  that  plaintiffs  agreed  to  deliver 
oil  of  a  certain  specific  gravity. 

The  fourth  plea  claimed  for  the  use  and  hire  by  plaintiffs  of 
some  of  defendants'  cars. 

All  the  testimony  in  support  of  these  pleas  is  very  unsatis- 
factory, and  comes  from  the  defendants  themselves,  and  fails 
to  establish  the  facts  stated  in  the  pleas. 

The  testimony  shows  most  conclusively  that  the  oil  was  put 
in  the  cars  on  the  acceptance  and  inspection  of  their  own  agent 
at  the  oil  wells.  Lynford  Lardner,  an  employee  of  defendants, 
testifies  that  all  the  oil  was  inspected  in  the  usual  manner  by 
Jacob  Gilbert,  who  was  employed  by  defendants  for  that  pur- 
pose; that  the  oil  passed  his  inspection  as  good,  merchantable 
oil,  and  no  objection  was  made  to  the  quality  of  the  oil,  so  far 
as  he  knew.  It  is  impossible  the  oil  could  have  been  in  the 
condition  represented  by  defendants.  The  great  preponder- 
ance of  the  testimony  shows  tliis;  not  a  particle  of  testimony, 
save  that  of  one  of  the  defendants,  and  he  weakly  sustained 
by  another,  supports  the  defense. 
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We  are  well  satisfied  there  was  no  failure  of  the  considera- 
tion for  which  these  bills  were  given,  and  they  should  have 
been  paid  long  ago. 

The  judgment  of  the  Superior  Court  is  aflSrmed. 

Judgment  affirmed. 


Solomon  Sowards 

V. 

Sarah  Ann  Sowards. 

Settlement — whether  established  by  proof  in  particular  case.  In  a  suit 
on  a  note,  the  defense  set  up  was  that  it  was  paid  in  a  settlement  pre- 
viously made  between  plaintiff  and  defendant.  It  appeared  that  in  Au- 
gust  the  parties  made  an  agreement  by  which  the  defendant  agreed  to  sell 
to  the  plaintiff  four  interests  or  shares  in  a  tract  of  land  which  he  claimed 
to  own,  one  by  inheritance  and  three  by  purchase  from  other  heirs  of  a  de- 
ceased brother,  for  $1,800,  and  all  suits,  including  one  pending  on  the  note 
in  controversy,  were  to  be  settled.  In  September  following  the  parties  met, 
and,  the  defendant  being  able  to  convey  only  three  shares  of  said  land  instead 
of  four,  the  contract  was  changed,  and  the  plaintiff"  took  a  conveyance  of  the 
three  shares  and  gave  her  two  notes  to  defendant,  one  for  $950,  one  for  $300, 
and  $200  in  cash,  with  the  understanding,  as  she  testified,  that  she  should 
surrender  the  note  in  controvei'sy  and  receive  a  credit  for  the  amount  of  it 
on  the  $950  note,  but  defendant  testified  tliat  he  was  to  receive  the  note  in 
controversy  in  addition  to  the  three  notes,  making  the  amount  about  equal  to 
what  he  was  to  receive  for  the  four  shares ;  he  claimed  that  in  addition  to  the 
three  shares  in  the  land,  he  had  sold  the  same  number  of  shares  in  the  per- 
sonal estate  of  his  deceased  brother.  It  also  appeared  that  his  brother  had 
left  a  widow  who  was  entitled  to  the  whole  of  his  personal  estate :  Held, 
that  the  jury  were  warranted  in  finding  that  the  note  in  controversy  was  not 
to  be  given  up  except  when  the  amount  thereof  was  credited  on  the  $950 
note,  and  that  having  been  assigned  and  the  plaintiff  having  paid  it  to  the 
assignee,  she  was  entitled  to  recover  on  the  note  in  controversy. 

Appeal  from  the  Circuit  Court  of  Marshall  county. 

Messrs.  Bangs,  Shaw  &  Edwards,  and  Mr.  G.  L.  Simpson, 
for  the  appellant. 

Messrs.  Barnes  &  Muir,  for  the  appellee. 
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Mr.  Justice  Walkek  delivered  tlie  opinion  of  the  Court: 

Appellee  brought  an  action  of  assumpsit,  in  the  Marshall  cir- 
cuit court,  against  appellant,  on  a  promissory  note  dated  De- 
cember 26th,  1868,  for  $285,  due  in  twelve  months  from  date, 
with  ten  per  cent  interest.  On  the  2d  of  February,  1870, 
there  was  indorsed  a  credit  of  $28.40  on  the  note.  A  plea  of 
non  assumpsit  was  filed.  A  trial  was  had  before  the  court 
and  a  jury,  resulting  in  a  verdict  in  favor  of  plaintiff  for 
$432.95,  and  the  court,  after  overruling  amotion  for  a  new  trial, 
rendered  judgment  on  the  verdict,  and  defendant  has  appealed. 

It  was  set  up  as  a  defense,  that  the  parties  had  a  general  settle- 
ment of  all  matters  between  them  on  the  19th  of  September, 
1872,  and  that  this  note  was  included  therein.  It  appears  that 
prior  to,  and  at  that  time,  several  suits  were  pending  between 
the  parties,  and  amongst  thein  one  on  this  note.  Before  this 
settlement  was  consummated,  on  the  20th  of  the  previous  Au- 
gust, the  parties  had  met  at  Chillicothe,  and  appellant  gave  to 
appellee  a  written  agreement,  by  which  he  undertook  to  con- 
vey four  shares  of  the  farm  on  which  appellee  resided.  The 
agreement  recited  that  she  was  to  pay  him  $1800  therefor.  It 
recited  that  the  parties  had  agreed  to  dismiss  all  suits  against 
each  other,  at  their  own  costs.  It  also  appears  that  a  brother 
of  appellant  had  died,  leaving  a  widow,  but  no  children  or 
descendants  of  children,  owning  a  farm,  which  descended  to 
his  widow,  appellee,  the  mother,  and  his  brothers  and  sisters, 
of  whom  appellant  was  one.  He  claimed  to  own  four  shares 
that  had  been  thus  inherited,  one  in  his  own  right  and  three 
that  he  had  purchased  of  other  heirs,  and  these  shares  are 
those  he  agreed  to  convey  to  appellee;  but  when  they  met  in 
September,  and  settled,  he  was  unable  to  control  but  two  shares, 
and  procured  a  conveyance/  of  another  share  to  her  by  James 
Sowards,  for  which  she  gave  him  her  note  for  $300.  The  real 
estate  was  estimated  at  $6000,  and  the  personal  estate  at  $1500, 
which  was  left  by  the  deceased  brother  of  appellant  and  the 
son  of  appellee.  The  half  of  the  real  estate  descended  to  his 
widow,  as  he  died  intestate,  and  the  other  half  was  subject  to 
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the  widow's  doM^er,  and  the  personal  property  all  became  hers 
after  the  payment  of  the  debts.  There  were  seven  brothers 
and  sisters,  and  appellee,  his  mother — making,  in  all,  nine 
shares,  which  would  leave  the  shares  subject  to  the  widow's 
dower,  and  probably  worth,  each,  less  than  |300,  and  the  per- 
sonal estate,  if  any  after  paying  debts,  became  the  property 
of  the  widow. 

At  the  settlement  in  September,  on  the  conveyance  of  the 
two  shares  by  appellant  and  the  one  by  James  Sowards,  appel- 
lee gave  the  latter  her  note  for  $300.  She  also  paid  to  appel- 
lant $200  in  money,  and  gave  to  him  her  note  for  $950,  and  he 
claims  this  note  was  included  as  a  part  of  the  price  agreed  to 
be  paid  for  these  shares,  and  also  a  small  note  of  $35  which 
appellee  held  against  appellant.  All  these  sums  would  aggre- 
gate about  $1790,  a  trifle  less  than  the  agreement  of  August 
20,  entered  into  at  Chillicothe.  Appellant  also  claims  that  he 
sold  appellee,  at  that  time,  and  as  a  part  of  the  transaction, 
three  shares  in  the  personal  estate  of  his  deceased  brother, 
worth  $500,  as  he  claims. 

It  is  manifest  that  the  August  agreement  was  departed  from 
when  the  parties  settled  in  September.  As  appellant  only 
conveyed  two  shares,  and  procured  his  brother  to  convey  an- 
other, which  made  three  only,  when  four  were  to  have  been 
conveyed,  there  was  a  material  change  in  that  respect;  and 
this  change  having  been  made,  others  may  be  presumed  to 
have  occurred.  Now,  if  appellee  purchased  of  James  his  share, 
and  gave  her  note  to  appellant  for  $950,  and  paid  him  $200  in 
money  and  the  $35  note,  for  his  two  shares,  it  would  be  pay- 
ing him  at  the  rate  of  over  $590  per  share — $142  on  each 
more  than  was  agreed  in  August;  but  if,  as  appellee  testifies, 
this  note  was  to  be  credited  on  the  $950  note,  and  the  small 
note  was  given  up,  or  was  discharged,  then  he  would  receive 
about  $885,  or  within  $15  of  the  price  agreed  to  be  paid  by 
the  understanding  of  the  20th  of  August;  and  this,  in  all 
probability,  made  the  amount  by  the  computation  of  interest 
on  the  note  in  controversy.  If  this  was  the  manner  in  which 
the  matter  was  settled,  then  this  is  a  full  explanation,  and 
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would  account  for  sending  to  her  attorneys  for  this  note. 
When  they  failed  to  get  the  note  in  controversy,  it  is  probable 
the  note  was  drawn  and  executed  by  appellee  for  the  $950, 
with  the  agreement  that,  when  the  note  in  controversy  should 
be  obtained,  it  should  be  credited  on  that  note. 

The  witnesses  who  were  present,  and  think  this  note  was 
included  in  the  settlement,  would  be  easily  misled,  if  such  was 
the  arrangement  first  agreed  upon,  when,  if  it  had  been  de- 
ducted, appellee  would  have  given  her  note  for  only  $650,  but 
when  the  note  could  not  be  had,  the  $950  note  was  given,  and 
this  note  to  be  deducted,  they  may  not  have  observed  that  the 
parties  had  changed  their  agreement,  or  may,  when  testifying, 
have  forgotten  the  change,  and  only  have  remembered  the  first 
agreement.  We  apprehend  that  such  mistakes,  or  such  for- 
getfulness  of  witnesses,  are  not  uncommon  after  two  or  three 
years  have  elapsed. 

The  jury  evidently  did  not  regard  the  evidence  given  by 
appellant,  when  he  stated  that  he,  at  the  time  of  the  settle- 
ment, transferred  an  interest  in  the  personal  estate  of  his 
brother,  worth  $500,  to  appellee,  as  he  did  not  explain  how  he 
acquired  that  interest;  but  as  he  testified  to  it  as  three  shares, 
it  seemed  to  imply  that  he  claimed  to  have  inherited  and  pur- 
chased them  of  the  other  heirs.  We  have  seen  that  all  the 
personal  estate  of  his  deceased  brother  went  to  his  widow. 
The  jury  were  warranted,  therefore,  in  supposing,  as  was  no 
doubt  the  truth,  that  no  such  interest  did  or  could  have  passed 
from  him  to  appellee.  As  he  had  none,  he  could  transfer  none 
to  her. 

The  evidence  shows  that  the  two  shares  appellant  sold  to 
appellee  were  not  worth  more  than  about  $600,  if  so  much; 
and,  even  when  he  shall  have  paid  the  amount  then  due  on 
the  note  sued  on  in  this  case,  he  will  have  received  somewhere 
near  $890  for  them.  He  does  not  pretend  to  explain  how  it 
can  be  otherwise  than  by  the  theory  that  he  sold  to  her,  in 
addition,  the  interest  in  the  personal  estate  of  his  brother;  and 
having  failed  to  show  he  had  such  an  interest,  his  demand  is 
certainly  too  great  by  the  amount  of  the  note  in  controversy 
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at  that  time.  This,  then,  warranted  the  jurj  in  believing  the 
testimony  of  appellee  when  she  testifies  it  was  to  be  credited 
on  the  $950  note.  The  evidence  was  conflicting,  and  it  was 
for  the  jury  to  weigh  and  determine  the  question.  We  see  no 
reason  to  disturb  their  finding,  and  the  judgment  will  there- 
fore be  affirmed. 

Judgment  affirmed. 


Thomas  Bracken  et  al. 

V. 

Charles  Cooper  et  al, 

1.  Tenants  in  common — possession  of  one  for  all.  A  party  died,  claim- 
ing real  estate,  having  paid  taxes  on  it  for  one  or  two  years,  and  his  executor 
treated  it  as  belonging  to  the  estate,  and  paid  taxes  on  it  so  long  as  he  man- 
aged the  estate,  and  after  he  ceased  to  manage  the  estate,  a  son  of  the  testator, 
who  was  one  of  his  devisees,  paid  taxes  on  it  for  three  years,  and  then  put  a 
tenant  in  possession,  who  remained  there  until  another  bought  him  out,  who 
remained  in  possession  up  to  the  time  of  filing  a  bill  for  partition  by  the 
sons  and  devisees  of  the  testator :  Held,  that  the  son  of  the  testator  who 
took  possession  of  the  land  was,  by  reason  of  such  possession  and  claim  of 
title,  to  be  taken  as  the  legal  owner  of  the  land  until  some  one  appeared 
who  could  set  up  a  better  right,  and  he  having  confessed  his  possession  to 
be  for  himself  and  his  brothers,  he  and  they,  or  their  assigns,  were,  as 
respected  themselves,  to  be  treated  as  tenants  in  common  of  the  land. 

2.  Tax  title — hy  whom  may  be  acquired.  A  party  having  recognized 
and  acted  upon  a  claim  of  title  through  the  will  of  one  claiming  to  own  it, 
and  who  devised  it  to  his  three  sons,  by  purchasing  the  interest  of  one  of 
the  sons,  under  a  sale  on  execution  against  him,  and  by  purchase  from  the 
heirs  at  law  of  another  of  the  sons,  can  not  be  permitted  to  set  up  a  tax 
title  acquired  through  a  sale  made  for  taxes  to  one  who  was  at  the  time  act- 
ing as  the  agent  of  one  of  the  tenants  in  common,  and  for  the  benefit  of 
all,  to  defeat  the  right  of  the  other  tenants  in  common  to  a  partition.  A 
tax  deed  acquired  under  such  circumstances  could  have  no  greater  effect 
than  that  of  the  payment  of  taxes  on  behalf  of  the  tenants  in  common, 
unless  it  might  be  to  stand  as  a  security  for  the  taxes  and  expenses  paid. 

3.  Tenants  in  common — outstanding  title  acquired  by  one.  A  tenant  in 
common  can  not  purchase  in  an  outstanding  title  for  his  own  exclusive 
benefit  as  against  the  interest  of  his  co-tenant. 
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4.  Where  a  mortgagee  in  possession  of  land  died,  claiming  to  own  it, 
and,  by  his  will,  devised  it  to  his  sons,  and  a  stranger,  by  purchase,  became 
the  owner  of  the  interest  of  one  of  the  sons,  and  tenant  in  common  with  the 
others,  it  was  held,  that  such  stranger  could  not  purchase  the  equity  of 
redemption  of  the  mortgagor  for  his  own  exclusive  benefit  as  against  his 
co-tenants,  but  such  purchase,  if  made,  would  enure  to  the  common  benefit 
of  himself  and  his  co-tenants,  at  their  option. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
S.  M.  MooRE,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Thomas  Bracken,  Feb- 
ruary 8,  1873,  and  cross-bill  by  John  H.  Bracken,  October  16, 
1873,  against  Charles  Cooper,  for  partition  of  the  west  half  of 
the  south-east  quarter  of  section  33,  township  40,  range  13,  in 
Cook  county,  the  Brackens  each  claiming  an  undivided  one- 
third  interest.  Cooper  claimed  the  whole.  On  hearing,  the 
court  below  dismissed  the  bills,  and  the  Brackens  appealed  to 
this  court. 

The  more  prominent  facts  are,  that,  in  1844,  one  Daniel 
Howell  was  the  owner  of  the  premises,  and  made  a  mortgage 
thereof  to  Bracken  &  TuUer  to  secure  the  payment  of  his 
promissory  note  to  them  for  $1800,  payable  in  eighteen  months. 
The  mortgage  was  assigned  to  Francis  McGrath.  After  that, 
John  Bracken  (of  the  firm  of  Bracken  &  Tuller)  died  in 
1848,  leaving  Thomas  Bracken,  John  H.  Bracken  and  Francis 
Bracken,  his  children  and  sole  heirs  at  law,  they  all  being 
minors  at  their  father's  death,  of  the  respective  ages  of  17, 
15  and  11  years.  The  executor  of  John  Bracken  paid  the 
taxes  on  the  land  from  Bracken's  death  until  1857,  when 
he  gave  up  the  management  of  the  estate.  John  H.  Bracken 
then  paid  the  taxes  for  the  years  1857,  1858  and  1859.  In 
1859,  he  leased  the  land  to  one  Hogan,  who  was  to  pay  the 
taxes  as  the  consideration  of  renting.  Hogan  remained  in 
possession  of  the  premises  six  or  seven  years,  when  one  Jen- 
nings bought  him  out,  and  seems  to  have  been  in  possession 
ever  since.  Some  time  after  entering  into  possession  under 
Hogan,  Jennings  took  a  lease  from  Cooper. 

On  the  22d  day  of  November,  1866,  a  deed  was  executed 
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bj  the  United  States  Marshal  for  the  E'orthern  District  of 
Illinois,  to  Charles  Cooper  and  John  Cooper,  professing  upon 
its  face  to  be  in  pursuance  of  a  certain  sale  under  an  alias 
execution  issued  upon  a  judgment  at  the  May  term,  1857,  of 
the  United  States  Circuit  Court,  Northern  District  Illinois,  in 
favor  of  John  "W.  Hussell  and  others,  against  John  H.  Bracken 
and  another,  and  to  convey  the  land  in  controversy. 

Francis  Bracken,  one  of  the  three  heirs  of  John  Bracken, 
died  in  1862,  leaving  a  widow,  Cecilia  J.  Bracken,  and  there 
was  bom  a  posthumous  child,  which  died  in  about  a  year,  leav- 
ing her,  Cecilia  J.  Bracken,  his  sole  heir  at  law,  and  she  for  a 
while,  by  her  agent,  A.  D.  Taylor,  took  charge  of  the  property, 
paying  taxes.  In  August,  1872,  Charles  Cooper  bought  out 
her  interest,  having  previously  obtained  a  quitclaim  deed  of 
the  interest  of  John  Cooper. 

On  the  5th  day  of  September,  1866,  a  tax  deed  of  the  land 
was  executed  by  the  sheriff  to  A.  D.  Taylor,  in  pursuance  of 
a  sale  thereof  to  him,  for  the  taxes  of  1863,  made  on  the  17th 
of  August,  1864,  a  time  when  Taylor  was  acting  as  such  agent 
of  Mrs,  Bracken  in  the  management  of  and  paying  taxes  on 
the  land  for  her. 

September  27,  1866,  Taylor  executed  to  Charles  and  John 
Cooper  a  quitclaim  deed  to  the  undivided  one-third  of  the 
land.  A.  D.  Taylor  executed  to  Mrs.  Cecilia  Bracken  a  quit- 
claim deed  to  two  undivided  thirds  of  the  land,  of  the  date  of 
January  20, 1871,  the  deed  reciting  that  it  was  given  to  correct 
a  mistake  in  a  former  deed  to  her,  the  date  whereof  is  not 
given. 

October  4,  1872,  Mrs.  Bracken  executed  a  quitclaim  deed 
to  Charles  Cooper  of  two  undivided  thirds  of  the  land,  the 
deed  reciting  it  was  the  intention  to  vest  in  Cooper  all  the  title 
acquired  by  Mrs.  Bracken  by  the  deed  from  Taylor  of  January 
20,  1871. 

On  the  11th  day  of  October,  1872,  Daniel  Howell  and  wife 
executed  to  Charles  Cooper  a  quitclaim  deed  of  the  land. 

In  1859,  John  H.  Bracken  made  an  assignment  to  Jacob 
Harris,  under  the  Insolvent  Debtors'  act,  and  Harris  shortly 
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after  that  time  made  a  sale  of  the  premises,  at  assignee's  sale, 
to  George  A.  McCord,  for  a  nominal  sum. 

Mr.  "W.  T.  Burgess,  for  the  appellants. 

Messrs.  Cooper,  Garnett  &  Packard,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court; 

Although  there  may  be  a  failure  here,  in  the  exhibition  on 
the  part  of  the  complainants,  of  a  complete  legal  title,  we  do 
not  think  that,  under  the  facts  disclosed,  this  defendant  Charles 
Cooper  is  entitled  to  gainsay  the  claim  of  interest,  and  resist 
the  partition  sought.  The  destruction  of  the  public  records 
of  Cook  county  by  the  fire  of  October  9,  1871,  precludes,  for 
the  most  part,  all  documentary  evidence. 

John  Bracken  evidently  died  claiming  this  property.  Judge 
Hugh  T.  Dickey,  one  of  the  executors  of  the  will  of  John 
Bracken,  testifies,  "  that  the  will  devised  all  the  property  to  the 
widow  and  children,  and  it  was  assumed  that  the  property 
belonged  to  the  estate,  and  so  treated  by  me  in  dealing  with 
the  estate."  He  found  that  John  Bracken  had  been  paying 
the  taxes  on  it  for  one  or  two  years,  and  the  witness  continued 
to  pay  the  taxes  on  it  from  the  time  he  took  charge  of  the 
estate  until  he  gave  up  the  management  of  it,  in  1857.  It  is 
his  impression,  though  not  a  distinct  one,  that  he  procured 
from  McGrath  a  reassignment  of  the  mortgage.  A  suit  in 
McGrath's  name,  for  a  foreclosure  of  the  mortgage,  had  been 
carried  to  a  decree.  The  testimony  renders  it  probable  that 
the  assignment  to  McGrath  was  but  in  trust  for  Bracken. 
After  Judge  Dickey  ceased  to  have  charge  of  the  land,  John  H. 
Bracken  paid  the  taxes  for  three  years,  and  then  put  Hogan  in 
possession  of  the  land  as  his  tenant,  whose  possession  remained 
undisturbed  and  continued  until  Jennings  bought  him  out,  in 
1865  or  1866,  and  Jennings  has  remained  on  the  land  ever  since; 
80  that  John  H.  Bracken,  by  reason  of  his  possession  and  claim 
of  title,  is  to  be  taken  as  the  legal  owner  of  the  land  until 
some  one  appears  who  can  set  up  a  better  right.    He  confesses 
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his  possession  to  be  for  himself  and  his  two  brothers,  Thomas 
and  Francis,  and  Francis'  title  having  been  acquired  by  Cooper, 
the  three,  John  H.,  Thomas,  and  Cooper,  are,  as  respects  them- 
selves, to  be  considered  the  owners  and  tenants  in  common  of 
the  land. 

It  is  this  claim  of  title  derived  from  John  Bracken,  deceased, 
which  appellee  Cooper  has  constantly  recognized  and  acted 
upon.  It  was  the  undivided  one-tliird  part  thereof  which  he 
attempted  to  acquire  by  purchase  under  execution  on  a  judg- 
ment against  one  of  the  co-heirs,  John  H.  Bracken,  that  being 
all  the  interest  which  John  H.  Bracken  had  in  the  premises. 
It  was  another  undivided  one-third  of  the  same  interest  which 
he  purchased  from  another  of  the  co-heirs,  Mrs.  Cecilia  J. 
Bracken,  on  the  31st  of  August,  1872,  for  the  expressed  con- 
sideration of  $8000,  her  interest  quitclaimed  being  thus  de- 
scribed in  the  deed  taken  by  Cooper  from  her:  "The  interest 
of  said  party  of  the  first  part  in  said  property  being  an  equal 
or  undivided  one-third  part  thereof,  acquired  by  said  party  of 
the  first  part  as  widow  and  sole  heir  at  law  of  Francis  Bracken, 
deceased."  It  was  two-thirds  of  the  same  interest  which  Cooper 
procured  Mrs.  Bracken  to  quitclaim  to  him  October  4,  1872, 
and  it  was  an  undivided  one-third  of  the  same  interest  which 
A.  D.  Taylor  quitclaimed  to  Cooper  September  27, 1866,  Tay- 
lor having  previously  obtained  a  tax  deed  thereto. 

No  judgment  or  execution  under  which  the  marshal's  deed 
to  Cooper  was  made,  is  attempted  to  be  shown  in  evidence, 
and  it  is  not  even  pretended  that  any  title  to  the  land  was 
acquired  through  this  marshal's  deed,  appellee's  counsel  ex- 
pressly admitting  that  none  was  thereby  acquired. 

Upon  the  death  of  Francis  Bracken,  in  1862,  and  that  of  his 
posthumous  child  about  a  year  after,  whereby  the  one-third 
interest  of  Francis  Bi'acken  descended  to  his  widow,  Mrs. 
Cecilia  Bracken,  she  took  charge  of  the  property,  or  rather  her 
uncle,  A.  D.  Taylor,  for  her,  took  the  charge  and  whole  man- 
agement of  her  interest  in  the  property.  While  thus  acting 
as  the  agent  of  Mrs.  Bracken,  one  of  the  co-tenants,  Taylor, 
suffered  the  laud  to  be  sold  for  the  taxes,  and  obtained  a  tax 
15— 80TII  III. 
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deed  to  himself  to  tlie  whole  land.  It  sufficiently  appears, 
from  the  evidence,  that,  in  so  doing,  Taylor  acted  for  the  bene- 
fit of  the  heirs  of  John  Bracken,  and  in  their  interest,  and  not 
adversely  to  them.  Taylor  says  that  it  was  nnderstood  between 
him  and  Mrs.  Bracken  that,  when  he  got  the  tax  deed,  he 'was 
to  make  her  a  quitclaim  deed,  and  that  he  was  ready  to  make 
one  to  Thomas  Bracken  on  his  2:»aymeiit  of  his  share  of  the 
cost  of  the  deed.  Cooper  only  paid  Taylor  for  the  latter's 
quitclaim  deed  to  one-third,  the  one-third  share  of  the  former 
taxes  which  had  been  paid  by  Taylor — the  deed  evidently  hav- 
ing been  made  to  Cooper  as  the  representative  of  the  one-third 
John  H.  Bracken  interest.  Taylor  says  the  quitclaim  deed  from 
Mrs.  Bracken  to  Cooper,  of  October  4,  1872,  was  intended  to 
be  for  one-third;  why  it  was  given  for  two-thirds,  does  not  sat- 
isfactorily appear.  The  evidence  shows  that  Cooper  did  not 
pay  anything  for  it.  Under  the  circumstances,  the  tax  deed  of 
Taylor,  agent  as  he  was,  amounted  to  nothing,  either  in  his  hands 
or  those  of  Cooper,  as  against  John  H.  and  Thomas  Bracken.  It 
should  not  be  entitled  to  any  greater  effect  than  that  of  a  pay- 
ment of  the  taxes  on  behalf  of  the  tenants  in  common  of  the 
land,  unless  it  might  be  to  stand  as  a  security  for  the  taxes 
and  expenses  paid.  Chateau  v.  Jones,  11  111.  300;  Brown  v. 
Hogle,  30  id.  119;  Yoris  v.  Thomas,  12  id.  442;  and  see  Page 
v.  Wehster,  8  Mich.  243 ;  Administrators  of  Downer  v.  Smithy 
38  Yt.  464. 

There  is  the  further  claim  of  right  to  the  land  in  Charles 
Cooper,  arising  out  of  the  execution  of  a  quitclaim  deed  there- 
of to  him  on  October  11, 1872,  by  Daniel  Howell,  the  mortgagor 
who  made  the  mortgage  to  Bracken  &  Tuller,  of  December 
16,  1844.  We  think  that,  at  the  time  of  getting  this  quit- 
claim deed,  Cooper  must  be  considered  as  a  tenant  in  common 
with  Thomas  Bracken,  and  that,  so  far  as  the  interest  of  the 
latter  is  concerned,  Cooper  could  not  purchase  in  an  outstand- 
ing title  for  his  own  exclusive  benefit.  It  is  insisted,  to  the 
contrary,  that  the  Coopers  acquired  a  color  of  title  to  the 
whole  laud  under  the  marshal's  deed,  and  that,  having  done 
so,  Charles  Cooper  had  the  right  to  buy  in  the  supposed  claim 
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of  one  heir  at  law  without  thereby  becoming  tenant  in  com- 
mon with  the  other  heirs  at  law,  and  thereby  estopped  from 
purcliasing  in,  for  his  own  benefit,  the  paramount  title;  that 
he  must  be  permitted  to  proceed  to  the  perfection  of  the  title 
which  he  supposed  he  acquired  at  the  marshal's  sale. 

The  Coopers  did  not  acquire,  nor  did  they  suppose  they 
acquired,  by  the  marshal's  deed,  a  color  of  title  to  the  whole 
land.  All  the  evidence  is  that  way.  As  Charles  Cooper 
swears,  "the  deed  showed  that  John  H.  Bracken's  interest 
had  been  sold."  In  Charles  Cooper's  answer  to  the  original 
bill,  iiled  November  5,  1873,  by  counsel  who  had  been  his 
attorneys  in  respect  to  this  land  since  1866,  and  may  be  pre- 
sumed to  know  just  what  the  extent  of  his  claim  to  the  prop- 
erty was,  after  setting  out  the  proceedings  terminating  in  the 
deed,  he  says,  "  that,  in  those  proceedings,  defendant  believed 
he  was  acquiring  some  interest  in  said  land  under  John  H. 
Bracken;"  and  again,  in  his  answer  to  the  cross-bill,  filed 
January  22,  1874,  in  reference  to  those  proceedings,  he  says 
that,  in  all  the  proceedings  aforesaid,  he  was  led  to  believe, 
and  did  in  fact  believe,  that  said  John  H.  Bracken  had  some 
interest  in  said  premises.  It  is  true,  that,  afterwards,  upon  a 
change  of  counsel,  an  amendment  was  made  by  the  substitu- 
tion of  the  word  "  title  "  in  place  of  "  some  interest." 

John  H.  Bracken's  interest  was  an  undivided  one-third,  as 
one  of  the  three  children  and  heirs  of  Jolm  Bracken.  The 
nature  and  extent  of  this  interest  must  liavebeen  known  to  the 
Coopers,  if  they  took  any  pains,  as  it  is  to  be  supposed  they 
did,  to  ascertain  what  was  the  interest  they  levied  upon  and 
purchased.  Upon  getting  the  marshal's  deed  in  1866,  the 
Coopers  settle  with  Taj'lor.  for  one-third  of  the  back  taxes, 
and  he  gives  them  a  quitclaim  deed  for  one-third  of  the  land. 
Then  Cooper  and  Mrs.  Bracken,  she  holding  the  Francis 
Bracken  one-third  interest,  lease  jointly  to  Jennings,  who  was 
already  in  possession  under  Hogan,  to  whom  John  H.  Bracken 
had  leased  the  property  in  1859,  and  the  taxes  are  paid  after- 
ward out  of  the  rents. 

In  August,  1872,  Cooper  purchases  from  Mrs.  Bracken  her 
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Tmdivided  one-third  interest,  described  in  tlie  deed  as  tlie  un- 
divided one-third  interest  inherited  b j  her  from  Franci  s  Bracken . 
Oct.  21,  1872,  Cooper,  for  the  first  time,  pays  all  taxes  on  the 
land,  and  this  suit  was  commenced  Februarys,  1873.  This  in- 
stance of  paying  all  the  taxes  on  the  land  would  seem  to  be  the 
only  evidence  in  the  case  tending  in  the  direction  of  any  claim 
by  Cooper  to  the  whole  land. 

Cooper's  declared  claim  of  interest  was  but  of  an  undivided 
one- third.  Mr.  Honore,  who  was  at  the  time  engaged  in  the 
real  estate  business  in  Chicago,  testifies,  that  in  the  summer 
of  1872,  Cooper  called  to  see  him  about  the  property;  that 
Cooper  told  him  he  owned  an  undivided  one-third  of  it,  and 
that  Thomas  Bracken  and  Mrs.  Bracken  owned  the  other  two- 
thirds,  and  he  left  with  witness  his  interest  to  sell,  giving  the 
price  and  terms.  Mrs.  Bracken  testifies  that  she  did  not  un- 
derstand Cooper  as  claiming  her  interest  in  the  land — that  she 
always  understood  he  owned  a  third  interest  in  the  land;  she 
supposed  it  was  John's.  There  is  other  testimony  of  like  char- 
acter, all  showing  satisfactorily  that  the  claim  of  interest  under 
the  marshal's  deed  was  but  of  an  undivided  one-third,  and  that 
there  was  a  recognition,  on  the  part  of  Cooper,  of  the  third 
interest  of  Thomas  Bracken. 

We  are  of  opinion  that  Cooper  must  be  regarded  as  a  tenant 
in  common  with  Thomas  Bracken — that  they  were  not  antago- 
nistic in  their  claims  and  interest.  Their  common  title  was 
one  derived  from  John  Bracken,  deceased,  being  a  claim  of 
right  as  mortgagee  under  a  mortgage  of  the  land.  Under  such 
circumstances,  the  obtaining  by  Cooper,  on  October  21,  1872, 
of  a  quitclaijn  deed  from  Howell,  the  mortgagor,  ought,  in 
equity,  we  think,  to  inure  for  the  common  benefit  of  himself 
and  Thomas  Bracken,  his  co-tenant. 

"We  consider  the  case  as  brought  within  the  rule  which  pro- 
hibits one  tenant  in  common  from  buying  in  an  outstanding 
adverse  title  for  his  exclusive  benefit,  and  which  holds  it  to  inure 
to  the  benefit  of  his  co-tenants,  at  their  option.  Vaii  Some  v. 
Fonda,  5  Johns.  Ch.  388;  Eothwell  v.  Dewees,  2  Black,  619; 
Biischv.  Huston,  75  111.  343;  1  Washb.  Keal  Prop.  588.     It 
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is  contended  bv  appellee,  that  this  principle  does  not  applj 
here,  becanse  the  interest  of  Cooper,  as  tenant  in  common,  did 
not  accrue  nnder  the  same  instrument,  or  act  of  the  parties,  or 
of  the  law,  as  that  of  Thomas  Bracken.  It  is  said  in  reference 
to  this  subject,  in  the  note  to  the  leading  case  of  Keech  v.  Sand- 
ford,  1  Leading  Cases  in  Equity,  on  pages  T4-5:  "  Wliile  ad- 
mitting this  principle  to  be  well  settled  as  applicable  to  joint 
tenants  and  co-parceners,  tenants  in  common  probably  are  snb- 
ject  to  this  mutual  obligation  only  when  their  interest  ac- 
crues under  the  same  instrument  or  act  of  the  parties  or  of  the 
law,  or  where  thev  have  entered  into  some  enffao-ement  or  un- 
derstanding  with  one  another;  for  persons  acquiring  uncon- 
nected interests  in  the  same  subject  by  distinct  purchases, 
though  it  may  be  under  the  same  title,  are  probably  not  bound 
to  any  greater  protection  of  one  another's  interests  than  would 
be  required  among  strangers."  This  seems  to  have  been  re 
cognized  and  adopted  as  a  proper  qualification  of  the  doctrine 
as  applied  to  tenants  in  common,  in  the  case  of  Roberts  v. 
Thorn,  25  Tex.  728.  In  Rothwell  v.  Dewees,  supra,  the 
Supreme  Court  of  the  United  States  applied  the  general  rule, 
as  first  above  stated,  to  the  case  of  a  purchase  of  an  out- 
standing  interest  by  a  husband  of  one  of  the  tenants  in  com- 
mon, who  held  the  property  as  heirs  of  a  common  ancestor, 
and  it  was  there  recognized  and  considered  that  the  rule  was 
based  on  a  community  of  interest  in  a  common  title,  which 
created  such  a  relation  of  trust  and  confidence  between  the 
parties,  that  it  would  be  inequitable  to  permit  one  of  them  to 
do  anything  to  the  prejudice  of  the  other,  in  reference  to  the 
property  so  situated.  We  do  not  find  sufficient  authority  or 
reason  to  induce  us  to  adopt  the  qualification  of  the  doctrine, 
as  applied  to  tenants  in  common,  that  their  interest  should 
accrue  under  the  same  instrument  or  act  of  the  law.  "We  re- 
gard the  rule  as  founded  upon  the  duty  which  the  connection 
of  the  parties  as  claimants  of  a  common  subject  creates,  and 
not  as  dependent  upon  the  accidental  circumstance  whether  the 
relationship  of  the  parties  be  constituted  by  the  same  instru- 
ment or  act  of  the  parties  or  of  the  law,  or  not. 
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This  principle,  of  course,  does  not  extend  to  John  H.  Bracken 
further,  at  least,  than  may  respect  the  possession  which  he 
gave  to  Hogan  by  his  lease  to  him  in  1859,  which  has  ever 
since  been  held  by  Hogan  and  those  under  him,  and  never  sur- 
rendered back.  But,  as  respects  John  H.  Bracken,  Cooper,  by 
this  quitclaim  deed  from  Howell,  the  mortgagor,  acquired,  at 
the  most,  no  more  than  an  equitable  right  to  redeem,  which 
can  be  asserted  only  in  a  court  of  equity.  Cooper  is  not  seek- 
ing to  redeem,  and  has  made  no  offer  to  do  so.  And  the  right 
of  Cooper  even  to  redeem,  were  that  the  question  involved,  is 
by  no  means  clear. 

The  mortgage  was  given  by  Howell,  Dec.  16,  1844,  to  secure 
the  payment  of  $1800,  eighteen  months  after  date,  with  seven 
per  cent  per  annum  interest.  Howell,  himself,  testifies,  that 
it  was  but  a  few  months  after  the  execution  of  the  mortgage 
M^ien  he  was  convinced  that  he  could  not  pay  the  debt,  and, 
consequently,  felt  no  interest  in  the  land,  and  paid  no  attention 
to  it  from  that  time  on ;  that  another  reason  for  his  paying  no 
further  attention  to  it  was,  that  he  thouglit  it  was  mortgaged 
for  more  than  it  was  worth;  that  in  October,  1872,  when  Cooper 
came  to  see  him  and  made  inquiry,  he  told  Cooper  he  mort- 
gaged the  land  to  Bracken  &  TuUer,  and  that  was  the  last  of 
his  having  anything  to  do  with  it;  that  he  told  Cooper  he  was 
willing  to  give  him  a  quitclaim,  if  it  would  be  of  any  use  to 
anybody ;  that  he  considered  he  had  no  interest  that  would  be 
jeopardized  by  giving  Cooper  a  quitclaim,  and  gave  him  a 
quitclaim  deed;  tliat  he  told  Cooper  he  would  cheerfully  sign 
a  quitclaim  deed;  that  Cooper  did  not  pay  him  any  considera- 
tion— the  deed  itself  expresses  a  consideration  of  one  dollar. 
It  would  seem  under  such  and  all  the  other  circumstances  of 
the  case,  after  so  great  a  lapse  of  time,  inequitable  for  Cooper 
to  assert  against  John  H.  or  Thomas  Bracken  a  right  to  re- 
deem, which  Howell  himself,  the  mortgagor,  confessedly  had 
for  such  a  length  of  time,  given  over  all  purpose  of  asserting. 

After  80  marked  evidence  of  abandonment  by  the  mortgagor 
of  the  mortgaged  premises  for  the  mortgage  debt,  and  so  long 
a  possession  and  exercise  of  a  claim  of  right  thereto  by  the 
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mortgagee  and  those  under  him,  liberal  presumptions  may  well 
be  indulged  in  favor  of  the  support  of  the  claim  of  right  of  the 
latter,  and  of  there  having  been  a  relinquishment  of  the  right 
of  redemption  or  an  extinguishment  of  it  by  the  foreclosure 
proceedings.  It  is  in  evidence  that  those  proceedings  were 
carried  to  a  decree.  From  the  destruction  of  the  records  by 
fire  and  the  length  of  time,  there  is  an  inability  now  to  show 
what  was  the  nature  of  the  decree.  It  might  have  been  one 
of  strict  foreclosure.  Had  there  been  possession  by  the  mort- 
gagee after  condition  broken  for  twenty  years,  there  would  have 
arisen  a  presumptive  bar  of  the  equity  of  the  mortgagor.  A 
presumption  would  have  been  entertained,  that  the  mortgagor 
had  deserted  or  released  his  equity  of  redemption.  The  neglect 
to  pursue  a  right  of  redemption,  as  Lord  Commissioner  Gil- 
bert observed  in  Ord  v.  Smith.,  Sel.  Cha.  Ca.  11,  is  evidence 
of  a  dereliction  of  all  property  in  the  pledge.  Matthews'  Pre- 
sumptive Evidence,  345-6-7.  There  was  here  aii  actual  pos- 
session of  some  fourteen  years  after  condition  broken,  and, 
dbubtless,  would  have  been  for  more  than  twenty  ^^ears  had  the 
land  been  improved,  instead  of  wild  and  unimproved,  as  it  was. 
There  must  have  been  payment  of  taxes  under  claim  of  title, 
by  the  mortgagee  and  those  under  him,  for  more  than  twenty- 
five  years  after  condition  broken.  It  was  said  by  this  court  in 
Kenyon  v.  Shreck,  52  111.  383,  that  the  right  of  a  mortgagor 
to  redeem,  after  condition  broken,  is  a  purely  equitable  right, 
which  can  be  asserted  only  in  a  court  of  equity,  and  when  its 
assertion  would  be  plainly  inequitable,  that  court  will  with- 
hold its  aid.     See  Beach  v.  Shaw,  57  111.  17. 

Some  stress  is  laid  upon  the  supposed  rights  of  Tuller,  Mc- 
Grath,  and  MoCord.  John  Bracken  and  Tuller  were  partners, 
together.  The  mortgage  was  given  by  Howell  to  Bracken  & 
Tuller,  on  the  purchase  from  them  of  a  stock  of  goods.  It  is 
a  fair  presumption,  from  the  circumstances,  Tuller  not  appear- 
ing ever  to  have  claimed  any  interest  in  the  note  and  mortgage, 
that  they  had  been  turned  over  by  him  to  Bracken,  in  the  set- 
tlement of  the  partnership  afiairs. 

It  Jias  been  already  remarked,  that  the  testimony  renders  it 
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Mr.  Justice  Walker,  dissenting. 

probable  that  the  assignment  of  the  mortgage  to  McGrath  was 
but  in  trust  for  Bracken.  Harris,  the  assignee  in  insolvency 
of  John  H.  Bracken,  appointed  in  1859,  was  made  a  party,  and 
states,  in  his  answer,  that,  as  assignee,  he  sold  the  land  for  some 
trifling  sum  to  McCord,  but  did  not  further  act,  and  that  neither 
McCord  nor  any  of  the  creditors  of  Bracken  had  ever  paid  any 
attention  to  the  matter  since,  and  he  himself  disclaims  any  in- 
terest. This  is  all  that  appears  in  the  case  as  respects  McCord. 
It  does  not  appear  that  any  deed  was  made  to  him,  nor  even 
that  he  paid  the  purchase  money. 

1^0  claim  of  interest  in  the  property  appears  ever  to  have 
been  made  by  either  of  these  parties ;  and  it  seems  enough  that 
Cooper  does  not  claim  under  Tuller,  McGrath,  or  McCord,  or 
in  any  way  connect,  himself  with  either  of  them.  There  does 
not  appear  enough  of  interest  in  them  to  admit  the  objection 
that  they  were  not  made  parties. 

"We  are  of  opinion  that  partition  ought  to  have  been  made, 
giving  to  each  of  these  parties,  John  H.  Bracken,  Thomas 
Bracken  and  Charles  Cooper,  one-third,  subject  to  an  account 
for  rents  received  and  taxes  paid. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Mr.  Justice  Walker:  I  am  unable  to  concur  in  the  deci- 
sion or  reasoning  in  this  case,  and  think  that  the  decree  of  the 
court  below  should  be  affirmed.  Fourteen  years'  possession  of 
the  mortgaged  premises  by  the  mortgagee  should  not  raise  a 
presumption  of  foreclosure  or  release  by  the  mortgagor.  There 
are  other  rules  announced  in  the  opinion  to  which  I  do  not 
assent.  • 
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Merrill  Ladd  et  al 
Board  of  Trustees  of  Town  41  N.,  R.  14. 

1.  Official  bond — liability  of  sureties  on,  continues  during  term  of  office. 
When  the  term  of  office  of  an  officer  is  fixed  by  law  at  two  years  and  the 
record  shows  that  the  office  was  filled  by  appointment  at  the  time  when,  by 
law,  the  term  would  expire,  it  is  conclusive  that  the  appointment  was  for 
two  years  from  that  date,  and  the  sureties  on  the  bond  of  the  officer  so  ap- 
pointed will  be  liable  for  his  acts  during  the  full  term  of  two  years  from  the 
date  of  his  appointment. 

2.  Same — misrepresentation  of  principal  to  surety  at  time  of  executing, 
no  defense  to  suit.  "WTiere  parties  become  sureties  on  the  bond  of  a  township 
treasurer  appointed  at  the  time  when  that  office  becomes  vacant  by  limita- 
tion, they  will  be  liable  for  the  full  term  for  which  he  is  appointed,  and  will 
not  be  permitted  to  defend  against  such  bond  on  account  of  any  representa- 
tions the  principal  may  have  made  to  them  in  regard  to  the  object  or  pur- 
pose of  it  at  the  time  it  was  executed. 

3.  School  law  of  1872 — construction  of,  as  to  election  of  township  treas- 
urer. The  treasurer  to  be  appointed  under  the  Consolidated  Act  in  relation 
to  schools,  in  force  July  1,  1872,  was  to  be  appointed  at  the  expiration  of  the 
term  of  the  treasurer  in  office  when  the  act  took  effect. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

Messrs.  Grant  &  Swift,  for  the  appellant. 

Mr.  H.  A.  White,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellants  are  sued  on  the  bond  of  Samuel  Greene  as  township 
treasurer  of  township  41,  in  Cook  county,  upon  which  they  are 
sureties.  It  appears,  from  the  record  of  the  board  of  trustees  of 
that  township,  that,  at  their  regular  semi-annual  meeting,  held 
at  Evanston  on  the  second  day  of  October,  A.  D.  1871,  the  follow- 
ing order  was  made:  "The  term  of  the  treasurer's  office  having 
expired,  upon  motion  of  Mr.  Greenleaf,  Samuel  Greene  was 
reappointed  treasurer  for  the  ensuing  two  years."     The  bond 
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in  suit  is  dated  October  30,  A.  D.  1871,  is  indorsed  "approved 
and  accepted  hj  E.  R.  Paul  and  L,  L.  Greenleaf,  trustees,"  and 
filed  bj  the  county  superintendent  on  the  9th  of  IS'ovember,  1871. 
On  the  14th  of  October,  1873,  Eli  A.  Gage  was  elected  town- 
ship treasurer,  as  the  record  of  the  board  of  trustees  shows, 
"  in  the  place  of  Samuel  Greene,  whose  term  of  ofiice  had  ex- 
pired." 

The  breaches  claimed  are,  in  the  failure  of  Greene  to  pay- 
over  to  Gage,  as  his  successor  in  office,  certain  moneys  in  his 
hands,  which  he  had  received  and  held  as  treasurer. 

The  first  point  made  by  appellants  is,  that  Greene  was 
appointed  treasurer  in  October,  1870,  for  two  years,  and  gave 
a  bond,  which,  being  destroyed  by  the  great  fire  of  Chicago  of 
the  8th  and  9th  of  October,  1871,  he  was  required  by  the 
county  superintendent  to  replade;  and  the  bond  in  suit  was 
executed  for  that  purpose  only,  and,  consequently,  binds  them 
for  the  acts  of  Greene  until  the  expiration  of  the  two  years 
for  which  he  was  appointed  in  October,  1870,  and  no  further. 

We  do  not  consider  the  point  well  taken.  The  office  of 
treasurer  was  fixed  by  the  school  act  of  1865,  to  commence  at 
the  semi-annual  meeting  of  the  board  of  trustees  in  October 
of  that  year;  and  the  term  was  two  years.  Thus  the  terms 
would  expire  and  new  terms  commence,  respectively,  in  Octo- 
ber, 1867,  October,  1869,  and  October,  1871;  and  so,  if  Greene 
was  appointed  treasurer  in  October,  1870,  it  is  to  be  presumed 
it  was  for  the  residue  of  a  term,  expiring  in  October,  1871,  and 
the  record  of  his  appointment  would  seem  to  be  conclusive 
that,  when  appointed  on  the  second  day  of  October,  1871,  it 
was  for  the  period  of  two  years.  Besides  this,  the  bond  is  in 
the  precise  form  required  by  the  statute,  when  a  treasurer  is 
appointed  for  a  full  term.  It  does  not  i3rofess  to  have  been 
executed  as  a  substitute  for  a  former  bond,  or  to  have  any  retro- 
active efiect. 

What  Greene  may  have  said  as  to  the  purpose  of  the  bond, 
is  immaterial.  The  trustees  were  invested  with  autliority  to 
appoint  the  treasurer,  and  the  bond  had  to  be  made  to  and 
approved  by  them.    If  appellants  were  content  to  take  Greene's 
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word  as  to  tlie  purpose  of  the  bond,  rather  than  go  to  the  trus- 
tees and  ascertain  from  them  wliy  it  was  to  be  executed,  thej 
can  not  complain  that  they  trusted  unwisely.  It  was  their  o\\ti 
follv.  Kor  do  we  regard  it  of  any  consequence  what  the  county 
superintendent  may  have  said  in  this  respect.  The  law  fixed 
the  term  of  office  of  the  treasurer,  and  it  gave  the  power  of 
appointment  and  removal  to  the  trustees  alone,  and  not  to  the 
county  superintendent  in  any  event,  and  his  only  duty  in  regard 
to  the  treasurer's  bond  was,  after  it  was  approved  by  the  trus- 
tees and  delivered  to  him,  to  carefully  examine  it,  and  if  found 
to  be  in  all  respects  according  to  law,  and  the  securities  good 
and  sufficient,  indorse  his  approval  thereon,  and  file  it  with  the 
papers  of  his  office;  but  if  in  any  respect  defective,  to  rettirn 
it  for  correction.  Gross'  Stat.  (1869,)  p.  688,  sec.  15.  Had 
appellants  gone,  as  thej^  should,  to  the  trustees,  or  examined 
their  records,  before  signing  the  bond,  they  would  have  been 
fully  advised  of  the  purpose  for  which  it  was  required. 

Tlie  next  point  argued  by  appellants  is,  that  the  consolidated 
act,  in  relation  to  schools,  in  force  July  1,  1872,  terminated  the 
official  term  of  Greene  as  treasurer,  by  creating  a  new  corpor- 
ation to  take  the  place  of  that  by  which  he  was  appointed. 
This,  in  our  opinion,  is  a  misapprehension  of  the  character  of 
that  act.  The  time  of  holding  the  election  and  term  of  trus- 
tees were  not  changed  by  that  act,  but  they  were  continued  as 
they  were  by  the  prior  law,  and  the  last  clause  of  section  23 
provides  tliat,  at  the  first  regular  election  of  trustees,  after  the 
passage  of  the  act,  a  successor  to  the  trustee,  whose  term  of 
office  then  expired,  should  be  elected,  and  thereafter  one  trus- 
tee should  be  elected  annually,  (see  2  Gross'  Stat.  p.  401,)  thus 
showing  that  the  new  incorporation,  if  such  it  may  be  called, 
was  only  to  be  substituted  for  the  prior  one,  when  its  members 
had  to  be  changed  by  reason  of  the  expiration  of  their  respec- 
tive terms.  And  so.  we  are  of  opinion  that  the  intention  of 
the  legislature  was,  that  the  treasurer  to  be  appointed  under 
the  provisions  of  that  act,  was  to  be  appointed  at  the  expira- 
tion of  the  term  of  the  treasurer  in  office  when  it  took  efi'ect. 

Another  point  urged  by  appellants  is,  that  the  bond  in  suit 
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was  never  approved  by  the  county  superintendent,  in  the  man- 
ner provided  by  law.  It  does  not  appear  that  he  ever  returned 
it  to  the  trustees,  or  made  objection  to  its  form  or  the  suffi- 
ciency of  the  securities,  but  it  does  appear  that  he  received  it 
and  filed  it,  and  paid  money  thereafter  to  Greene  as  treasurer. 
This  was  equivalent  to  an  express  approval,  and  the  objection 
can  not  avail.  Bartlett  et  al.  v.  The  Board  of  Education, 
59  111.  364. 

It  is  finally  insisted  that,  in  February,  1873,  the  county 
superintendent  took  from  Greene  a  bond  with  like  conditions 
as  that  in  suit,  for  $20,000,  and  that  if  that  was  taken  in  lieu 
of  this,  then  appellants  are  discharged.  It  is  only  necessary 
to  say,  in  reply,  it  does  not  appear  that  the  $20,000  bond  was 
taken  in  lieu  of  the  one  in  suit,  and  we  are  not  authorized  to 
presume  such  was  the  fact. 

We  see  no  cause  to  disturb  the  judgment,  and  it  will  be 

affirmed. 

Judgment  affirmed^ 


John  Conley 

V. 

The  People  of  the  State  of  Illhstois. 

Continuance — when  affidavit  is  sufficient  it  is  error  to  refuse  continuance 
in  criminal  case.  An  affidavit  for  a  continuance  in  a  criminal  case,  where 
the  defendant  was  arrested  on  the  9th  of  the  month  and  kept  in  jail  until 
the  14th  of  the  same  month,  and  then  brought  out  for  trial  on  an  indictment 
found  in  the  interim  between  the  9th  and  14th,  which  states  facts  from  which 
tlie  court  can  see  that  a  witness,  whose  name  and  residence  is  given,  is  ab- 
sent without  the  consent  or  procurement  of  the  accused,  that  he  has  used 
every  possible  means  within  his  power  to  prepare  for  trial,  and  that  he  ex- 
pects to  be  able  to  procure  the  attendance  of  the  witness  at  the  next  term  of 
court,  and  that  the  facts  which  are  stated  as  expected  to  be  proved  by  such 
witness  are  material  to  the  defense,  is  sufficient,  and  it  is  error  to  refuse  a 
continuance  upon  such  an  affidavit. 
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"Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Henry  Booth,  Judge,  presiding. 

Mr.  William  S.  Felker,  and  Mr.  Chester  Kinney,  for  the 
plaintiff  in  error, 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  was  indicted,  with  others,  for  the  crime  of 
larceny,  in  obtaining  money  by  a  game  called  "  three  card 
monte,"  from  one  Edward  Nelson.  On  the  trial  he  was  con- 
victed, and  sentenced  to  the  penitentiary  for  a  period  of  three 
years.  Previous  to  the  commencement  of  the  trial  the  accused 
entered  a  motion  for  a  continuance  of  the  cause,  which  motion 
was  based  on  an  affidavit.  That  motion  the  court  overruled, 
and  its  decision  thereon  is  the  only  error  assigned. 

It  appears  defendant  was  arrested  on  the  9th  day  of  June, 
charged  with  the  crime  mentioned  in  the  indictment,  and  was 
immediately  locked  in  the  police  station.  On  the  next  morn- 
ing he  was  taken  before  a  magistrate  for  examination.  On  his 
application  the  hearing  of  the  cause  was  postponed  to  the  12th 
day  of  the  same  month.  He  was  remanded  to  prison.  In  the 
meantime  the  present  indictment  was  found  by  the  grand  jury 
of  the  county,  which  happened  to  be  in  session. 

The  accused  states,  in  his  affidavit,  upon  which  his  motion 
for  a  continuance  was  based,  that  he  had  been  confined  in  jail 
from  the  time  of  his  arrest,  on  the  9th  day  of  June,  until  the 
morning  of  the  14th  day  of  the  same  month,  when  he  was 
brought  out  for  trial,  during  which  time  he  had  had  no  oppor- 
tunity to  confer  with  counsel  to  prepare  for  his  defense,  until 
the  mornino;  of  the  trial.  He  alleo^es  his  entire  innocence  of 
the  crime  with  which  he  is  charged,  and  shows  he  could  not 
then  safely  proceed  to  trial,  on  account  of  the  absence  from 
the  State  of  a  witness,  whose  name  and  residence  he  gives,  by 
whom  he  expects  to  be  able  to  prove  facts  indispensable  to  his 
defense. 

On  examination,  we  find  the  facts  the  accused  expects  to  be 
able  to  prove  by  the  absent  witness  are  material  to  the  defense; 
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that  the  witness  was  not  absent  by  the  consent  or  procurement 
of  the  accused ;  that  he  had  used  every  possible  means  within 
his  power  to  prepare  for  trial,  and  that  he  expected  to  be  able 
to  procure  the  attendance  of  the  witness  at  the  next  term  of 
the  court. 

In  view  of  the  fact  the  accused  had  been  so  recently  arrested, 
and  no  opportunity  afforded  him  to  prepare  for  trial,  we  think 
the  affidavit  shows  sufficient  reasons  for  continuing  the  cause, 
and  especially  as  that  was  the  first  and  only  application  that 
had  been  made. 

It  was  error  in  the  court  to  overrule  the  motion  of  the  ac- 
cused for  a  continuance,  for  which  the  judgment  must  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  W.  Lowell  et  al. 

V. 

Margaret  J.  Wreist. 

Certificate  OP  ACKNOWLEDGMENT — maybe  overcome  by  parol  evidence. 
A  married  woman  testified  that  slie  never  executed  a  deed  of  trust  which 
purported  to  be  executed  bj^  lier  and  her  husband,  and  acknowledged  before 
a  notary  public.  She  further  testified  that  her  husband  brought  her  a  paper 
to  sign,  and  when  she  asked  him  what  it  was,  she  not  being  able  to  read,  he 
replied  that  it  was  a  mere  matter  of  form,  and  she  then  made  her  mark,  and 
her  husband  handed  the  paper  to  the  cestui  que  trust,  who  was  then  present, 
and  that  no  one  asked  her  anything  about  whether  she  acknowledged  her 
signature  or  whether  she  executed  the  paper.  She  was  fully  corroborated 
in  her  statements  by  the  testimony  of  her  husband  and  of  three  disinterested 
witnesses  Avho  were  present:  Held,  that  this  evidence  was  suflicient  to  over- 
come the  certificate  of  acknowledgment,  and  authorize  a  decree,  at  the  suit 
of  the  woman,  enjoining  a  sale  under  the  deed  of  trust,  on  the  ground  of 
fraud  in  procuring  her  signature. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  "Williams,  Judge,  presiding. 
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Messrs.  Ives  &  Robinson,  for  the  appellants. 

Mr.  J.  H.  Knowlton,  and  Mr.  E.  P.  "Weber,  for  the  appellee. 

Mr.  Justice  Scholfteld  delivered  the  opinion  of  the  Court: 

Appellee,  bv  her  bill,  prayed  the  court  below  to  enjoin  a  sale 
under  a  pretended  deed  of  trust,  purporting  to  have  been  exe- 
cuted and  acknowledged  bj  her  to  J.  C.  Robinson,  as  trustee, 
to  secure  the  payment  of  certain  i.otes  given  by  her  to  Lowell 
and  Dal  ton. 

She  charges  that  Lowell  and  Dalton  conspired  with  her  hus- 
band, John  Wren,  to  defraud  her,  by  procuring  the  notes  and 
deed  of  trust  to  be  executed  as  if  by  her,  and  that  she  never 
signed,  or  authorized  any  one  to  sign,  the  notes  and  deed  of 
trust,  or  aclaiowledged  the  deed  of  trust. 

The  court,  on  hearing,  decreed  in  conformity  with  the  prayer 
of  the  bill. 

The  notes  purport  to  be  signed  by  appellee,  "per  John 
"Wren."  Appellee  testified  that  she  never  authorized  John 
"Wren  to  sign  the  notes  for  her,  and,  on  this  point,  we  have 
discovered  no  contradictory  evidence.  She  also  testifies  that 
she  never,  knowingly,  signed  the  deed  of  trust,  and  that  she 
never  acknowledged  it.  "While  on  this  point  there  is  some 
conflict  in  the  evidence,  the  clear  preponderance  seems  to  be 
in  her  favor.  The  acknowledgment  was  written  out  and  at- 
tested by  one  Albin,  as  notary  public.  Appellee's  testimony 
is,  that  she  is  unacquainted  with  Albin;  no  such  person  was 
ever  introduced  to  her  as  notary  public;  that,  on  one  occasion, 
her  husband  brought  her  a  paper  to  sign — she  asked  him  what 
it  was,  being  herself  unable  to  read  or  write.  He  replied: 
"It's  only  a  matter  of  form;"  and  she  then  made  her  mark, 
not  knowing  what  the  paper  was,  and  that  her  husband  then 
gave  the  paper  to  Lowell.  She  says,  positively,  no  one  asked 
her  anything  about  whether  she  acknowledged  her  signature, 
or  whether  she  executed  the  paper.  Patrick  M.  Buchau,  "Wil- 
liam McMahan,  Levy  Rosenfeldt,  all  of  whom  appear  to  be 
disinterested,  and  her  husband,  fully  corroborate  her.     They 
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all  swear,  when  asked  to  put  her  mark  to  the  paper,  in  response 
to  her  inquiry,  what  it  was  for,  she  was  told  it  was  only  a  mat- 
ter of  form,  and  that  no  one  explained  it  to  her  or  asked  her 
if  she  acknowledged  the  paper  or  her  signature,  or  anything 
of  that  kind. 

Lowell  denies  that  he  was  present  when  her  mark  was  ob- 
tained, but  these  same  witnesses  all  say  that  he  was,  and  that 
the  paper  was  there  handed  to  him. 

Dalton  admits  that  he  was  present,  and  he  and  Albin  are  the 
only  witnesses  who  testify  that  there  was  an  acknowledgment. 
But  Albin  does  not  clearly  show  that  appellee  knew  what  she 
had  signed.  He  says  that  Dalton  said  to  Mrs.  Wren:  "This 
is  a  notary,  come  to  take  your  acknowledgment;"  that  after 
she  affixed  her  mark  to  the  paper,  he  held  it  before  her  and 
asked  her  if  it  was  her  signature,  but  he  does  not  recollect 
whether  she  said  yes,  or  nodded  her  assent;  that  he  then  asked 
her:  "  Do  you  acknowledge  that  as  your  deed?"  and  she  assented 
again.  He  sa3'^s  she  never  asked  him  to  explain  it,  aiid  whether 
she  knew  what  it  was,  he  does  not  appear  to  know. 

The  evidence  here  is  much  stronger  and  more  conclusive 
against  the  certificate  of  aclmowledgment  than  it  was  in  Spur- 
gin  V.  Trauh  et  al.  65  111.  170,  and  Marston  et  al.  v.  Britten- 
ham,  76  id.  611,  and  we  are  of  opinion  that  it  was  sufficient  to 
authorize  the  decree. 

The  husband  of  appellee  appears  to  have  been  entirely  worth- 
less, and  the  conclusion  is  warranted  from  the  fact  that  appel- 
lants were  present  when  appellee's  signature  was  obtained,  par- 
ticipating in  what  then  occurred,  and  other  circumstances 
proved  that  they  had  conspired  with  appellee's  husband  to 
obtain  her  signature,  as  charged  in  the  bill. 

Tlie  decree  is  affirmed. 

Decree  affirmed. 
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Albekt  Sturges 

V. 

Henry  T.  Miller  et  al. 

1.  Promissory  note — subject  to  what  defenses.  A  person  not  the  payee 
of  a  promissory  note,  who  becomes  the  owner  thereof  without  its  having 
been  assigned,  holds  it  subject  to  the  same  defense  that  it  would  be  in  the 
hands  of  the  payee. 

2.  A  promissory  note  in  the  hands  of  one  who  is  not  a  purchaser  thereof 
for  value,  is  subject  to  the  same  defenses  that  it  would  be  in  the  hands  of 
the  original  holders. 

3.  Same— /rt^■^w?•e  of  consideration.  Where  notes  were  given  for  the  pur- 
chase of  a  propeller,  the  title  to  which  was  warranted  by  the  seller,  and  the 
vessel  was  libeled  and  sold  for  old  debts,  which  were  liens  upon  it  at  the 
tjoie  of  the  sale,  so  that  it  was  wholly  lost  to  the  purchaser,  it  was  lield,  that 
the  consideration  of  the  notes  had  wholly  failed,  and  that  a  mortgage  given 
to  secure  their  payment  should  be  canceled  and  the  notes  declared  void. 

Appeal  from  the  Circuit  Court  of  Cook  county;  tlie  lion. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Abner  Smith,  for  the  appellant. 
Mr.  Hugh  Cunning,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  original  bill  in  this  case  was  filed  by  Miller  and  others, 
against  the  "  Lake  Superior  Forwarding  Company,"  to  cancel 
certain  notes  and  the  mortgages  by  which  they  were  secured, 
which  had  been  given  in  payment  of  a  propeller  bought  by 
complainants  of  the  forwarding  company,  on  the  ground  there 
had  been  a  breach  of  the  warranty  clause  in  the  bill  of  sale, 
by  which  complainants  had  lost  the  vessel,  and  hence  there 
had  been  a  total  failure  of  the  consideration  of  the  notes.  An 
amendment  to  the  bill  made  Sturges,  Hubbard  and  Piatt 
defendants,  who,  on  being  brought  into  court,  answered,  deny- 
ing the  principal  allegations  of  the  original  bill.  Sturges, 
however,  filed  a  cross-bill,  in  which  he  alleged  he  was  the 
16— 80th  III. 
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owner  of  five  of  the  unpaid  notes,  and  asked  to  have  the  mort- 
gages foreclosed  for  the  sum  due  him. 

On  the  hearing,  the  court  found  there  had  been  a  breach  in 
the  warranty  clause  of  the  bill  of  sale  as  alleged,  bj  the  failure 
of  the  company  to  protect  complainants  against  proceedings 
in  the  marine  court,  for  debts,  against  the  propeller;  that  there 
had  been  a  failure  of  the  consideration  of  the  notes ;  that  the 
same  had  not  been  assigned  by  the  company,  before  maturity, 
to  a  bona  fide  purchaser  for  value,  and  therefore  decreed  that 
the  notes  be  annulled  and  declared  void ;  that  a  release  of  the 
mortgages  upon  the  real  estate  of  complainants  be  executed, 
and  further  decreed  that  the  cross-bill  of  Sturges  be  dismissed. 
This  appeal  is  prosecuted  alone  by  Sturges  from  the  decree  of 
the  court  dismissing  his  cross-bill. 

The  "  Lake  Superior  Forwarding  Company  "  seems  to  have 
been  a  mere  fiction,  only  existing  in  name.  The  answer  filed 
by  Piatt,  on  behalf  of  the  company,  states  the  capital  stock 
was  paid  in  to  the  officers  of  the  company,  but  when  and 
where,  he  is  now  unable  to  state.  The  transactions  were  but 
individual  acts  of  the  parties  interested.  But  whether  the 
company  was  fictitious  or  not,  we  think  the  decree  is  sustained 
by  the  evidence.  Although  Sturges  claims  that  he  was  the 
owner  of  five  notes,  each  for  the  sum  of  $500 — that  they  were 
assigned  to  him,  before  maturity,  in  part  payment  of  another 
vessel  sold  to  the  company — he  admits  he  left  them  in  the 
hands  of  Piatt,  who,  it  is  said,  was  the  secretary  and  treasurer 
of  the  company;  but  the  evidence  shows  most  conclusively 
that  he  is  mistaken  as  to  the  fact  of  the  notes  having  been 
assigned  to  him  at  all.  As  late  as  1870,  long  after  the  notes 
had  become  due,  the  witness  Kramer  saw  them  in  the  hands 
of  Stark,  since  deceased,  and  he  states  positively  there  were 
no  indorsements  upon  them.  The  account  given  by  this  wit- 
ness is  so  circumstantial,  and,  withal,  so  intelligent,  that  it  is 
hardly  possible  he  can  be  mistaken.  Coming,  as  it  does,  from 
a  disinterested  witness,  it  may,  with  great  propriety,  be  re- 
garded as  the  better  evidence  in  the  case.  Having  taken  the 
notes  without  indorsement,  it  follows  they  were  subject  to  the 
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same  defense  in  tlie  hands  of  Sturges  tliat  they  would  have 
been  had  thej  remained  in  the  hands  of  the  forwarding  com- 
pany. 

That  there  has  been  a  failure  of  the  entire  consideration  of 
these  notes,  does  not  admit  of  a  doubt.  Kramer  is  positive  in 
his  recollection  that  the  bill  of  sale  contained  a  clause  of  war- 
ranty as  to  the  title  to  the  vessel.  The  proof  is  clear  the 
propeller  was  seized  for  old  debts  that  were  a  lien  upon  it,  was 
sold  by  order  of  the  court,  and  the  proceeds  realized  from  the 
sale  divided  among  the  libellants.  Evidence  offered  shows  the 
officers  of  the  coinpany  were  notified  the  vessel  had  been  seized 
for  old  debts  that  were  a  lien  upon  it,  but  they  neglected  ta 
defend  it,  and  it  was  wholly  lost  to  complainants. 

Strongly  corroborative  of  this  view  of  the  case,  is  the  fact 
that,  after  the  vessel  was  libeled,  no  effort  was  ever  made  by 
the  company,  or  any  one  else,  to  collect  any  of  the  remaining 
notes  given  for  the  purchase  money,  although  many  years 
elapsed  before  this  suit  was  brought  to  cancel  the  securities. 

It  may  be  added,  with  great  justness,  it  does  not  appear 
that  Sturges  was,  in  any  sense,  a  purchaser  of  the  notes  for 
value,  as  claimed  by  him,  and  hence  he  took  them  subject  to 
all  the  defenses  that  existed  against  them  in  the  hands  of  the 
original  holders.  No  satisfactory  evidence  is  to  be  found  in 
this  record  that  he  received  them  in  part  payment  of  a  vessel 
sold  to  the  company.  There  is  evidence  tending,  at  least,  to 
show  that  vessel  was  paid  for  in  another  way.  Adopting  this 
latter  theory,  there  is  no  evidence  that  shows  he  paid  any thi no- 
whatever  for  the  notes. 

On  the  whole  record,  we  are  entirely  satisfied  justice  has 
been  done,  and  the  decree  will  be  afiirmed. 

Decree  affirmed. 
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Lauea  M.  Pekny 

V. 

Ceane  Brothers  Manufacturhstg  Company. 

1.  Guarantor — liable  without  regard  to  solvency  or  insolvency  of  maker. 
The  liability  of  the  guarantor  of  a  promissory  note,  whose  guaranty  is  abso- 
lute  and  unconditional,  does  not  depend  upon  the  solvency  or  insolvency  of 
the  maker  or  indorser,  and  the  holder  is  not  required  to  institute  any  pro- 
ceedings  against  the  maker. 

2.  Same — not  released  hy  payee  taking  collateral  security.  Taking  a  note 
as  collateral  security  to  another  note,  upon  which  there  is  an  absolute  guar- 
anty, and  transferring  the  collateral  note,  the  original  all  the  time  remaining 
in  the  hands  of  the  payee,  does  not  release  the  guarantor. 

Appeal,  from  the  Superior  Court  of  Cook  countj;  the  Hon. 
J.  McRoBERTS,  Judge,  presiding. 

Messrs.  CooPEE,  Gaenett  &  Packaed,  for  the  appellant. 

Messrs.  Ceane  &  Tatham,  for  the  appellees. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
by  Crane  Brothers  Manufacturing  Company  against  Laura  M. 
Penny,  as  guarantor  of  a  promissory  note  made  by  the  firm  of 
Penny,  Weeks  &  Company  to  I.  J.  Spalding  &  Company,  for 
eighteen  hundred  dollars,  payable  forty  days  after  date,  at  the 
First  National  Bank,  with  interest  thereon  at  ten  per  cent,  and 
indorsed  to  plaintiff. 

The  defendant  filed  three  special  pleas,  upon  which  issues 
were  made  up,  and  afterwards,  by  leave  of  the  court,  filed  the 
plea  of  the  general  issue. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict  for 
the  plaintiff,  on  which,  a  motion  for  a  new  trial  having  been 
overruled,  judgment  was  rendered.  To  reverse  this  judgment 
the  defendant  appeals. 

Two  points  are  raised  by  the  pleadings:  First,  that  defend- 
ant was  discharged  by  reason  of  the  laches  of  the  plaintiff  in 
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failing  to  prosecute  the  makers  of  the  note ;  that  plaintiff  should 
have  proceeded  against  them,  they  having  property  subject  to 
execution — citing  Allison  v.  Waldha^n,  24  111.  132,  in  support 
of  this  position. 

In  the  opinion  of  the  court  in  that  case,  this  language  is 
used:  "  The  evidence  shows  that  the  plaintiff  should  have  sued 
the  maker  of  the  note,  and  tried,  at  least,  to  have  collected  the 
debt,  before  resorting  to  this  special  guarantor." 

What  was  the  extent  or  terms  of  this  special  guaranty,  the 
case  does  not  inform  us.  They  may  have  required  the  maker 
of  the  note  should  be  prosecuted  to  insolvency  before  the  guar- 
antor should  be  liable.  It  could  not  have  been  an  uncondi- 
tional guaranty,  for  this  court  had  held  in  Heaton  v.  Hiilhert, 
3  Scam.  489,  that  the  liability  of  a  guarantor  whose  guaranty 
was  absolute  and  unconditional,  as  in  this  case,  does  not  depend 
upon  the  solvency  or  insolvency  of  the  maker  or  indorser  of  a 
note,  and  the  holder  is  not  required  to  institute  any  proceed- 
ing against  the  maker.  The  same  doctrine  was  held  in 
Rich  V.  Hathaway^  18  111.  548,  and  again  in  Panhhurst  v.  Yail^ 
Admr.  Sept.  T.  1874.  This,  we  believe,  is  the  accepted  doctrine 
of  all  courts. 

The  next  point  is,  that  taking  a  new  note  for  fifteen  hun- 
dred dollars  as  collateral  security  for  the  balance  due  on  the 
note  in  suit,  and  the  transfer  of  the  collateral  note,  before  its 
maturity,  to  the  First  iN^ational  Bank,  the  note  in  suit  all  the 
time  remaining  in  the  possession,  custody  and  control  of  appel- 
lees, and  no  transfer  thereof  having  been  made  to  the  bank, 
without  the  knowledge  or  consent  of  appellant,  discharged  her 
from  liability  on  her  guaranty. 

Appellant  claims,  the  rule  is  that  the  holder  of  the  paper 
must  hold  himself  in  readiness  to  give  the  guarantor  an  imme- 
diate right  of  action  against  the  maker  of  the  note,  at  any  time 
the  guarantor  chooses  to  pay  up  the  claim. 

This  was  the  ground  assumed  by  appellant  in  her  second 
special  plea,  which  alleged  that  appellees  agreed  with  the  makers 
of  the  note  in  suit,  after  it  became  due  and  payable,  to  receive 
and  accept  of  them  a  promissory  note  for  the  amount  then  re- 
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maining  due  and  unpaid,  as  and  for  collateral  security  for  this 
note,  and  that  the  makers  of  this  note  in  suit  made  another 
note,  dated  July  3,  1873,  whereby  they  promised  to  pay,  two 
months  after  its  date,  to  the  order  of  H.  I.  Robinson,  the  sum 
of  fifteen  hundred  dollars,  at  No.  91  "Washington  street,  for 
value  received;  that  Robinson  indorsed  and  delivered  this  note 
to  plaintiff,  and  that  plaintiff  accepted  it  as  and  for  the  note  in 
suit  as  collateral  security,  without  the  consent  of  the  defendant, 
and  that  plaintiff  afterward  sold,  transferred  and  delivered  this 
note  to  the  First  National  Bank  of  Chicago,  and  which  then 
and  there  became  the  property  of  that  bank,  (and  without  any 
notice  to  the  bank  that  the  note  was  executed  and  delivered 
merely  as  collateral  security  for  the  note  in  suit,)  and  so  re- 
mained the  property  of  said  bank  until  the  maturity  thereof. 

The  facts  here  stated  were  traversed  by  the  plaintiff's  repli- 
cation, and,  on  the  trial  by  the  jury,  the  object  and  intention 
of  the  giving  the  second  note,  and  its  transfer  to  the  bank,  was 
for  the  consideration  and  determination  of  the  jury.  The  claim 
of  appellant  is,  this  Robinson  note  was  received  by  the  plain- 
tiff in  payment  of  the  balance  due  on  the  note  in  suit,  and 
asked  this  instruction,  which  was  given : 

"  If  the  jury  believe,  from  the  evidence,  that  by  the  agree- 
ment between  the  plaintiff  and  Penny,  Weeks  &  Company,  the 
note  for  $1500,  introduced  in  evidence,  if  paid  at  maturity, 
was  to  be  payment  of  the  balance  due  on  the  3d  day  of  July, 
1873,  on  the  note  for  $1800,  then  the  defendant  was  discharged 
from  her  liability  by  the  taking  such  new  note,  and  the  verdict 
must  be  in  her  favor." 

The  finding  of  the  jury  negatives  this  hypothesis,  and  is  con- 
clusive the  Robinson  note  was  received  with  no  understanding 
or  agreement  it  was  to  be  in  discharge  of  the  note  in  suit. 
From  all  that  appears  in  this  record,  this  note  was  held  as  col- 
lateral, merely,  to  the  note  in  suit,  and  though  discounted  by 
the  bank,  was  at  maturity,  not  being  paid  by  the  makers,  re- 
turned to  the  plaintiffs,  who  offer  it  in  court  to  be  surrendered. 
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Admitting  tlie  note  to  be  as  claimed  by  appellant,  she 
always  had  it  in  her  power  to  sue  the  makers  of  this  note  she 
guaranteed.  It  was  never,  at  any  time,  out  of  the  possession  and 
control  of  appellees,  and  all  she  had  to  do  was  to  call  at  their 
house  of  business  and  take  it  up.  She  was  never,  for  one  mo- 
ment, prevented  of  a  timely  action  against  the  makers.  Appel- 
lant is  mistaken  in  supposing  her  right  of  action  against  the 
makers  of  this  note  was,  at  any  time,  suspended.  On  its  ma- 
turity she  could  have  paid  it  and  then  brought  her  action — 
there  was  no  obstacle  in  her  way.  The  note  of  Robinson  was 
received  only  as  collateral,  and  taking  it  as  such  could  not,  by 
any  possibility,  release  this  note.  The  jury,  under  a  proper 
instruction,  have  found  the  note  was  taken  as  collateral  only, 
and  we  know  of  no  rule  of  law  forbidding  the  holder  of  a  guar- 
anteed note  taking  collaterals. 

It  is  true,  as  argued  by  appellant,  if  one  takes  a  note  for 
goods  sold  and  delivered,  or  for  a  like  consideration,  and  the 
vendor  transfers  the  note  by  indorsement,  placing  the  title  in 
another,  the  vendor  can  not  recover  on  the  original  considera- 
tion; and  that  is  the  doctrine  of  the  case  of  Harris  v.  John- 
ston, 3  Cranch,  311,  cited  by  appellant.  And  the  reason  is 
obvious,  the  vendor  might  be  subject  to  two  judgments:  the 
one  on  the  original  consideration,  the  other  on  the  note  out- 
standing in  the  hands  of  another  party,  and  double  satisfaction 
might  be  received. 

Admit,  as  argued  by  appellant,  that  when  a  debt  is  trans- 
ferred as  collateral  security  for  another  debt,  the  creditor 
becomes  the  agent  for  the  collection,  and  the  amount  collected, 
after  deducting  proper  charges,  is  a  proper  credit  on  the  debt 
intended  to  be  secured,  how  does  this  affect  appellees'  right  to 
recover  in  this  case,  so  far  as  appellant  is  concerned?  It  is, 
most  clearly,  for  her  interest,  the  debt  she  has  guaranteed 
should  be  reduced  to  the  smallest  dimensions  before  a  recovery 
is  sought  against  her,  Whatever  amount,  then,  appellees 
might  have  collected  or  did  collect  on  the  Robinson  note,  would 
go  to  her  ci-edit.  She  certainly  can  not  complain  of  such  a 
transaction. 
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The  proof  is  quite  conclusive,  in  this  case,  that  the  note  was 
taken  as  collateral  and  not  as  a  conditional  payment. 

The  undertaking  of  appellant  being  absolute  and  uncondi- 
tional, and  the  Robinson  note  being  received  by  appellees  as 
collateral  only,  appellant  can  not  escape  from  her  guaranty. 

As  to  the  instructions,  we  are  of  opinion  they  were  properly 

disposed  of  by  the  court,  and,  finding  no  error  in  the  record, 

the  judgment  must  be  affirmed. 

JudgTYient  affirmed. 


Elizabeth  Haas  et  dl. 

V. 

The  Chicago  Building  Society. 

1.  Decree — can  not  ie  questioned,  when  rendered  by  consent.  Where  the 
attorney  of  a  party  to  a  suit  files  a  stipulation  in  the  case,  whereby  he  con- 
sents that  a  decree  may  be  rendered  against  his  client  for  a  certain  amount, 
and  a  decree  for  that  amount  is  afterwards  entered,  although  the  decree  may 
not  recite  or  refer  to  the  stipulation,  still,  being  filed  before  the  commence- 
ment  of  the  hearing,  such  stipulation  becomes  a  part  of  the  record,  and  pre- 
cludes the  party  on  whose  behalf  it  is  filed  from  questioning  the  amount  of 
the  decree. 

2.  Interest — decree  can  only  draw  six  per  cent.  Under  the  statute,  judg. 
ments  and  decrees  can  only  draw  six  per  cent  interest,  and  a  decree  which 
provides  that  the  sum  found  due  shall  bear  ten  per  cent  interest  until  paid, 
is  erroneous  to  the  extent  of  the  difference  between  six  and  ten  per  cent  in- 
terest. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Thomas  Shirley,  and  Mr.  D.  James  Leaky,  for  the 
appellants. 

Messrs.  Gault  &  Low,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  to  restrain  appellees  from  selling 
property  in  the  city  of  Chicago,  under  a  trust  deed  given  to 
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secure  money  loaned  to  the  wife  of  Valentine  Haas,  It  is 
alleged  that  a  large  portion  of  the  debt  consisted  of  usury  and 
componnd  interest,  and  that  a  portion  of  the  sum  claimed  to 
be  due  was  never  received  by  appellants,  or  either  of  them. 
Tliere  were  filed  a  cross-bill,  an  amended  cross-bill,  and  a 
supplemental  cross-bill,  and  evidence  taken  by  both  parties 
in  support  of  their  bills,  but,  on  the  liearing,  the  court  below 
dismissed  appellants'  bill,  and  found  a  large  sum  to  be  due 
appellees,  and  granted  the  relief  sought  by  the  cross-bill  by 
ordering  the  property  to  be  sold  to  satisfy  the  decree. 

If  the  evidence  were  considered,  it  is  probable  that  no  one 
would  be  surprised  that  Mrs.  Haas  became  unable  to  perform 
her  contract,  when  the  interest  was  added  to  the  principal,  and 
made  to  draw  interest  when  due,  and  not  only  so,  but,  under 
the  name  of  a  fine  or  forfeiture,  still  another  sum  was  added  to 
the  amount,  on  default  in  payment  of  each  monthly  install- 
ment. But  we  will  not  stop  to  consider  the  question  whether 
these  dififerent  processes  have  produced  more  than  ten  per  cent 
on  the  amount  loaned  or  not,  as  the  whole  case  turns  on  the 
stipulation  filed  by  Mrs.  Haas'  attorney  on  the  2-ith  of  No- 
vember, 1874.     It  is  this: 

"  The  Chicago  Building  Society  v.  Elizabeth  Haas  and 
Yalentine  Haas.  D.  J.  Leary,  as  attorney  for  the  above 
named  defendants,  and  for  himself,  hereby  stipulates  and 
agrees  with  the  Chicago  Building  Society,  that  he  holds  a  good 
and  sufficient  authority  from  Elizabeth  and  Yalentine  Haas,, 
the  above  named  defendants,  to  make  the  following  stipulation 
and  agreement: 

"  It  is  hereby  stipulated  and  agreed,  by  Elizabeth  Haas  and 
Yalentine  Haas,  that  a  decree  of  the  said  court  be  entered  as 
of  record  in  favor  of  the  Chicago  Building  Society,  for  the 
amount  of  $24,785.56,  due  Oct.  15th,  1874,  as  soon  as  such 
decree  can  be  drawn;  and  it  is  hereby  further  stipulated  and 
agreed,  that  the  said  Elizabeth  Haas  and  Yalentine  Hass,  or 
D.  J.  Leary  as  their  attorney,  will  pay  or  cause  to  be  paid  to 
the  Chicago  Building  Society  the  sum  of  $30,000  on  or  before 
the  31st  day  of  October,  A.  D.  1874,  in  which  case  the  Chicago 
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Building  Society  hereby  stipulates  and  agrees  to  control  and 
procure  three  other  trust  deeds  securing  an  aggregate  sum  of 
$5000,  together  with  a  certain  judgment  obtained  against  the 
said  defendants  by  the  Chicago  Building  Society,  and  as  soon 
as  said  decree  can  be  confirmed  by  the  court,  to  give  the  said 
defendants  or  said  Leary  as  their  attorney  a  full  and  entire  re- 
lease of  all  claims  now  held  by  said  society  against  the  prop- 
erty involved  in  this  suit,  and  all  other  property  owned  or 
possessed  by  the  said  defendants. 

"D.  James  Leary, 
"  Solicitor  for  Haas?^ 

This  stipulation  by  the  solicitor  is  conclusive  on  his  clients, 
within  the  scope  of  its  terms.  See  Wilson  v.  Spring,  64  111. 
14.  He  admitted  the  amoimt  due,  and  consented  that  a  decree 
might  be  rendered  as  soon  as  it  could  be  entered,  which  was 
done  on  the  13th  of  the  following  January,  for  the  exact 
amount  which  he  consented  it  should  be.  It  is  true  that  the 
stipulation  is  not  recited  or  referred  to  in  the  decree,  but  it  was 
a  part  of  the  record,  being  filed  previous  to  the  commencement 
of  the  hearing.  Being  an  admission  solemnly  made  of  record 
in  the  case,  it  precludes  appellants  from  questioning  the  amount 
for  which  consent  was  given  to  render  the  decree. 

But  even  if  parties  could  consent  that  a  decree  might  draw 
ten  per  cent  interest  per  annum,  there  is  no  pretense  that  any 
Buch  consent  was  given  in  this  case.  Under  our  statute,  judg- 
ments and  decrees  can  only  draw  six  per  cent  interest.  See 
Dinet  v.  Eigenmann,  post,  p.  274,  and  authorities  there 
cited.  This  decree  directs  that  the  sum  found  due  shall 
bear  ten  per  cent  interest  until  paid.  In  this  there  was  error, 
and  to  that  extent  the  decree  must  be  reversed,  and  modified 
60  as  to  draw  six  per  cent,  but  affirmed  in  all  other  things. 

Decree  modified. 
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The  Steeling  Bridge  Company 

V. 

William  N.  Peael. 

1.  Practice — eff'ect  of  ordering  a  jury  to  try  the  issues,  upon  pending 
motions  for  rule  to  give  security  for  costs,  and  for  leave  to  prosecute  as  a  poor 
person.  Where  the  record  shows  a  molion  by  defendant  for  a  rule  on  plain- 
tiff to  give  security  for  costs,  and,  three  days  afterwards,  a  molion  by  plain- 
tift'  for  leave  to  prosecute  as  a  poor  person,  and  no  formal  disposition  of 
either  motion,  an  order  of  the  court,  after  the  last  motion,  for  a  jury  to  be 
impanelled  to  try  the  issues  is,  in  effect,  an  allowance  of  the  last  motion 
and  a  denial  of  the  tirst. 

3.  Same — impanelling  jury.  Neither  party  can  be  required  to  examine 
jurors  touching  their  qualification,  unless  there  are  twelve  jurors  in  the  box. 
It  is  not  sufficient  that  there  are  twelve  jurors  called  into  the  box  in  the  first 
instance.  If  the  plaintiff,  on  examination  of  the  jurors,  reduce  the  num- 
ber in  the  box,  by  challenge,  to  less  than  twelve,  the  defendant  is  entitled  to 
have  the  number  of  twelve  in  the  box  before  he  examines  them. 

3.  The  plaintiff  is  not,  however,  required  to  pass  upon  the  entire  panel 
of  twelve  before  the  defendant  is  called  upon  to  pass  upon  any  of  them,  but 
each  panel  of  four  must  be  accepted  by  both  parties  before  calling  up 
another;  but  there  must  be,  when  either  party  requires  it,  during  all  the 
time  the  jury  is  being  impanelled,  twelve  jurymen  in  the  box;  hence,  when 
one  is  challenged,  before  proceeding  further  another  must  be  called  into  the 
box ;  and  then  from  those  in  the  box  another  must  be  added  to  the  panel  of 
four  being  passed  upon.  When  the  panel  of  four  is  accepted  by  both  par- 
ties, they  become  a  part  of  the  jury,  and  a  panel  of  four  more  is  called  up 
and  the  same  process  repeated. 

4.  Evidence — improper  to  permit  parties  to  testify  to  opinions.  Where 
one  of  the  questions  in  a  case  was,  whether  the  plaintiff,  in  a  suit  against  a 
bridge  companj^  for  damages  occasioned  by  its  negligence,  had  been  guilty 
of  contributory  negligence  in  driving  upon  the  bridge  with  a  top-heavy  load 
during  a  high  wind,  it  was  held  to  be  erroneous  to  permit  the  plaintiff 
to  testify  as  to  what  h?  thought  about  the  danger  of  doing  what  he  did,  and 
that  he  should  have  simply  stated  the  facts,  and  left  it  to  the  jury  to  draw 
the  conclusion  from  the  facts,  whether,  as  a  man  of  ordinary  prudence  and 
caution,  he  ought  to  have  knowq  it  was  dangerous  to  attempt  to  do  as  he  did. 

5.  Negligence — contributory  and  comparative.  Where  it  appears  that 
the  plaintiff's  negligence  is  comparatively  slight,  and  that  of  the  defendant 
gross,  the  plaintiff  will  not  be  deprived  of  his  action;  but  even  if  the  negli- 
gence of  the  defendant  is  gross,  yet  if  the  negligence  of  the  plaintiff  is  not 
Blight,  as  compared  with  each  other,  the  plaintiff  can  not  recover,  and  it  Is 
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error  to  instruct  the  jury  that  a  plaintiff,  who  has  been  guilty  of  negligence 
which  has  contributed  to  the  injury  complained  of,  is  entitled  to  recover 
unless  his  negligence  contributed  to  a  considerable  degree  to  the  such  injury. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  W.  "W.  Heaton,  Judge,  presiding. 

Mr.  John  Y.  Eustace,  for  the  appellant. 

Mr.  C.  L.  Sheldon,  and  Mr.  D.  McCartney,  for  the  ap- 
pellee. 

Mr.  Justice  Scholeield  delivered  the  opinion  of  the  Court: 

Appellee  brought  case  against  appellant  for  injuries  received 
bj  him  in  consequence  of  the  defective  condition  of  one  of  the 
approaches  to  its  bridge  over  Rock  river,  at  Sterling.  The 
jury  rendered  a  verdict  for  appellee  for  $6000,  upon  appellee 
remitting  $1500  of  which,  the  court  gave  judgment  for  the 
remainder,  $4500.  ]^unierous  errors  have  been  assigned  on 
the  record,  but,  in  our  opinion,  it  will  be  necessary  to  notice 
but  such  as  hereinafter  indicated. 

Appellant  moved  for  a  rule  on  appellee  for  security  for 
costs.  Three  days  afterwards,  appellee  made  a  motion  for 
leave  to  prosecute  as  a  poor  person,  supported  by  his  affidavit. 
The  record  fails  to  show  any  formal  entry  disposing  of  either 
motion,  but  it  does  show,  after  the  last  motion  was  made,  the 
court  ordered  a  jury  to  be  impanelled  to  try  the  issues.  Tliis, 
we  think,  was,  in  effect,  the  allowance  of  the  last  motion,  and, 
consequently,  a  denial  of  the  first.  It  was  discretionary  with 
the  court  to  allow  appellee,  upon  being. satisfied  that  he  was  a 
poor  person,  to  prosecute  the  suit  as  such.  (R.  L.  1874,  p.  298, 
sec.  5.)  We  are  unable  to  say,  from  anything  before  us,  that 
discretion  has  been  so  abused  as  to  justify  our  interference. 

Before  the  parties  were  required  to  pass  on  the  jury,  twelve 
jurors  were  called  and  placed  in  the  jury  box,  and  these  were 
called  up,  four  at  a  time;  and  appellant  objects  that  it  was  re- 
quired to  exercise  its  right  of  peremptory  challenge  as  to  each 
four,  as  called,  before  the  vacancies  in  the  panel  of  twelve  called 
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into  the  box,  caused  by  challenges  for  cause,  had  been  filled, 
and  before  twelve  jurors  had  been  accepted  by  appellee. 

The  provision  of  the  statute  supposed  to  have  been  disre- 
garded by  this  practice,  is  as  follows: 

"  [Jpon  the  impanelling  of  any  jury  in  any  civil  cause  now 
pending,  or  to  be  hereafter  commenced  in  any  court  in  this 
State,  it  shall  be  the  duty  of  the  court,  upon  the  request  of 
either  party  to  the  suit,  or  upon  its  own  motion,  to  order  its 
full  number  of  twelve  jurors  into  the  jury  box,  before  either 
party  shall  be  required  to  examine  any  of  the  said  jurors 
touching  their  qualifications  to  try  any  such  causes:  Provided, 
that  the  jury  shall  be  passed  upon  and  accepted  in  panels  of 
four  by  the  parties,  commencing  with  the  plaintifi"."  (R.  L. 
1874,  pp.  634-5,  sec.  21.) 

To  give  full  effect  to  all  the  words  of  this  section,  it  is  essen- 
tial that  the  court  shall  order  twelve  jurors  into  the  jury  box 
before  either  party  shall  be  required  to  examine  any  of  the 
jurors  touching  their  qualifications  to  try  the  cause  for  which 
they  are  to  be  impanelled.  It  is  plain,  from  the  use  of  the 
words  either  party,  that  it  is  not  designed  simply  that  there 
shall  be  twelve  jurors  called  into  the  jury  box  in  the  first  in- 
stance, but  that  neither  party  shall  be  required  to  examine 
them  touching  their  qualifications,  unless  there  are  twelve 
jurors  in  the  box.  If  the  plaintiff,  on  examination  of  the 
jurors,  reduces  the  number  in  the  box,  by  challenges,  to  less 
than  twelve,  the  defendant,  being  included  within  the  words 
"  either  party,"  is  entitled  to  have  the  number  of  twelve  in  the 
box  before  he  examines  them. 

Had  it  been  the  design  of  the  General  Assembly  simply  that 
twelve  jurors  should,  before  any  examination  as  to  their  com- 
petency is  had,  be  ordered  into  the  jury  box,  we  must  presume 
they  would  have  so  said ;  and  we  can  not  suppose,  when  it  is 
said  ''  either  party,"  it  is  only  the  plaintiff  who  is  intended. 

The  case  of  Walker  et  al.  v.  Collier  et  al.  37  111.  362,  cited 
by  counsel  for  appellee,  is  not  in  point.  The  section  quoted 
was  first  adopted  by  the  legislature  in  1869,  while  that  case 
was  decided  at  the  April  terra,  1865,  under  a  statute  in  which 


254  Sterling  Bridge  Co.  v.  Pearl.  [Sept.  T. 

Opinion  of  the  Court. 

there  was  no  sucli  requirement.  The  objection,  in  our  opinion, 
is  well  taken,  and  it  was  eiTor  to  compel  appellant  to  exercise 
his  perem]3torj  challenges  until  the  panel  of  twelve  was  filled. 
We  do  not,  however,  construe  the  section  as  requiring  that  the 
plaintiff  shall  exercise  his  peremptory  challenges  to  the  entire 
panel  of  twelve  before  the  defendant  can  be  called  upon  to  ex- 
ercise his  right  of  challenge.  By  providing  that  the  jury  shall 
be  passed  upon  in  panels  of  four,  commencing  with  the  plain- 
tiff, it  would  seem  clear  that  each  panel  must  be  accepted  by 
both  parties,  before  calling  up  another,  and  that  the  plaintiff 
could  not  be  expected  to  make  challenges  in  panels  in  advance 
of  their  being  called.  There  must,  when  either  party  requires 
it,  during  all  the  time  the  jury  is  being  impanelled,  be  twelve 
jurymen  in  the  box.  Hence,  when  one  is  challenged,  either 
for  cause  or  peremptorily,  before  proceeding  further,  another 
must  be  called  into  the  box;  and  then,  from  those  in  the 
box,  another  must  be  added  to  the  panel  of  four  being  passed 
on.  "When  the  panel  of  four  is  accepted  by  both  parties,  they 
become  a  part  of  the  jury,  and  a  panel  of  four  more  is  called 
up,  and  the  same  process  is  repeated. 

Appellant  has  a  bridge  extending  from  the  shore  of  Bock 
river,  on  the  side  on  which  Sterling  is  situated,  to  an  island  in 
the  river,  opposite,  and  another  bridge  extending  from  this 
island  to  the  opposite  shore  of  the  river  at  or  near  the  village 
of  Rock  Falls.  Between  the  two  bridges,  on  the  island,  an 
embankment  is  thrown  up  for  a  roadway  which  is  connected 
with  the  bridges  by  approaches  consisting  of  trusses  resting  on 
piers  of  stone,  supporting  floors  of  heavy  oak  planks.  That 
connecting  the  bridge  from  Sterling  with  the  island,  is  about  80 
feet  in  length,  and  is  lower  at  the  end  next  the  island  than 
where  it  connects  with  the  bridge,  and  is  22  feet  in  width  from 
outside  to  outside,  and  18  feet  in  the  clear.  It  is  protected  by 
a  railing  about  30  inches  in  height. 

On  the  afternoon  of  the  18th  of  February,  1873,  as  a])pellee 
was  on  this  approach,  with  a  large  load  of  rye  straw,  on  which 
he  was  riding,  and  which  he  was  attempting  to  convey  to  a 
paper  mill  at  Bock  Falls,  his  wagon  upset,  and  he  fell  beyond 
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the  approach  to  the  ice  below,  a  distance  of  20  or  25  feet,  break- 
ing  the  thigh  bone  in  one  leg,  and  otherwise  seriously  injuring 
him;  and  it  is  to  recover  compensation  for  such  injuries  that 
the  present  action  is  brought. 

Appellee  introduced  evidence  tending  to  show  that,  where 
the  approach  connects  with  the  bridge,  the  floor  of  the  former 
is  lower  bj  some  two  or  three  inches  than  the  latter,  causing  a 
jog;  that  some  of  the  timbers  supporting  the  floor  of  the  ap- 
proach had  become  misplaced  by  rotting,  and  the  loosening  of 
stay-bolts,  etc.,  and  that,  in  consequence,  a  heavily  loaded 
wagon  passing  from  the  bridge  to  the  approach,  and  especially 
when  near  the  center  of  the  latter,  would  cause  a  very  great 
swaying  motion,  up  and  do'^Ti,  and  thereby  tending  to  upset 
loads  that  were  top-heavy 

On  the  contrary,  appellant  introduced  evidence  tending  to 
show  that  where  the  approach  connects  with  the  bridge,  the 
floors  were  level,  and  that  the  jog  spoken  of  by  appellee's  wit- 
nesses is  several  feet  back  on  the  bridge,  and  is  caused  by  lay- 
ing, across  the  bridge,  a  floor  of  pine  on  top  of  a  floor  of  oak, 
and  the  terminating  of  the  pine  floor  that  distance  back  on  the 
bridge;  that  the  timbers  were  sound,  and  the  approach  in  good 
condition;  that  there  was  but  a  very  slight,  if  any,  swaying 
motion  caused  by  heavy  vehicles  passing  over  the  approach; 
and  that  appellee's  wagon  was  upset  by  a  high  wind  prevailing 
at  the  time,  and  which  was  so  great  as  to  make  the  effort  to 
then  cross,  with  the  load  he  had,  an  act  of  recklessness. 

A  question  was  also  in  issue  between  the  parties,  whether 
the  railing  on  the  sides  of  the  approach  was  of  suflicient 
height. 

While  appellee  was  testifying,  this  question  was  propounded 
to  him :  "  If  the  railing  at  that  time  had  been  the  same  that 
it  now  is,  would  you  not  have  considered  it  safe  to  have  hung 
on  to  the  lines?"  The  question  was  objected  to  by  appellant, 
because  it  is  leading,  and  because  it  calls  for  an  opinion  merely. 
The  court  overruled  the  objection,  and  appellee  answered:  "I 
should  have  considered  it  safe  to  hold  on  to  the  lines  if  the 
present  railing  was  there." 
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The  question  was  obnoxious  to  both  objections,  and  the  answer 
should  not  have  been  received  as  evidence,  although  it  is  not 
of  sufficient  importance  to  justify  a  reversal,  of  itself,  alone. 
The  leading  feature  is  too  obvious  to  justify  comment.  The 
witness  being  the  ]3arty,  and  testifying  in  his  own  behalf, 
needed  no  suggestion  or  prompting  to  elicit  all  he  knew  in 
favor  of  the  side  calling  him. 

"Wliether  appellant  was  negligent  in  constructing  and  main- 
taining the  approach,  and  whether  appellee  was  negligent,  as 
well  as  the  relative  degrees  of  their  respective  negligence,  was 
to  be  determined  by  the  jury  from  the  facts  proved,  in  which 
the  answer  given,  in  our  opinion,  could  furnish  no  legitimate 
aid.  What  appellee  thinks,  now,  he  would  have  done,  in  the 
contingency  mentioned  in  the  question,  does  not  tend  to  prove 
due  care  on  his  part,  or  negligence  on  that  of  appellant. 

When  appellee  was  examined,  in  rebutting  evidence  intro- 
duced by  appellant,  he  was  asked,  and  permitted  to  answer  over 
appellant's  objection,  if  the  wind,  at  the  time  he  received  the 
injury,  was  such  as  to  lead  him  to  think  there  might  be  danger. 
This  was  erroneous.  He  should  have  stated  the  facts,  not  what 
he  thought,  and  allowed  the  jury  to  draw  the  conclusion  from 
the  facts  whether,  as  a  man  of  ordinary  prudence  and  caution, 
he  ought  to  have  known  it  was  dangerous  to  attempt  to  cross 
the  bridge,  and  its  approach,  at  that  time. 

Among  other  things,  the  court  instructed  the  jury  as  fol- 
lows: 

"  The  court,  in  this  case,  instructs  the  jury  it  is  and  was  the 
duty  of  the  Sterling  Bridge  Company,  at  the  time  of  the  acci- 
dent referred  to  in  the  evidence  in  this  case,  to  have  and  keep 
their  bridge  and  its  approaches  in  good  repair  and  safe  condi- 
tion for  the  purpose  for  which  they  were  built  and  ordinarily 
used;  that  in  the  performance  of  that  duty,  t\\e\  were  legally 
bound  to  use  ordinary  care;  that  ordinary  care  means  such 
care  as  ordinarily  prudent  men  use  in  regard  to  their  own  affairs 
of  the  same  importance  and  risks  of  danger;  that,  if  the  plain- 
tiff was  injured,  in  this  case,  by  reason  of  the  defendant's  fail- 
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ure  to  perform  such  duty  in  tlie  manner  required,  then,  if  the 
plaintiff  used  ordinary  care  on  his  part,  he  has  a  right  to  re- 
cover; but  if  the  plaintiff's  injury  was  not  caused  by  the  fail- 
ure of  the  defendant  to  do  its  duty,  or  the  plaintiff,  by  his  own 
neglect  of  ordinary  prudence  and  care,  contributed,  to  a  con- 
siderable degree,  to  the  injury,  then  he  can  not  recover." 

The  only  statement  that  we  have  been  able  to  discover,  in 
any  of  the  instructions  given,  of  the  degree  of  contributory 
negligence  which  will  preclude  appellee  from  recovering,  is 
that  found  in  the  last  clause  of  the  foregoing  instruction,  that 
if  "the  plaintiff,  by  his  own  neglect  of  ordinary  prudence  and 
care,  contributed,  to  a  considerable  degree,  to  the  injury,  then  he 
can  not  recover."  The  question  under  the  evidence  was  im- 
portant, and  for  a  misdirection  in  this  respect,  if  for  no  other, 
the  judgment  should  be  reversed. 

"We  are  aware  of  no  authority  which  holds  that,  where  the 
plaintiff,  as  well  as  the  defendant,  is  negligent,  the  plaintiff 
can  recover,  unless  his  nes^lio-ence  contributed  to  "  a  consider- 
able  degree  "  to  the  injury  complained  of.  Certainly  such  is 
not,  and  has  not  been  recognized  as  the  law  in  this  State  since 
the  Jacobs'  case,  20  111.  478,  where,  after  an  exhaustive  review 
of  the  authorities,  the  conclusion  was  thus  stated :  "  We  say, 
then,  that  in  this,  as  in  all  like  cases,  the  degrees  of  negligence 
must  be  measured  and  considered,  and  whenever  it  shall  appear 
that  the  plaintiff's  negligence  is  comparatively  slight,  and  that 
of  the  defendant  gross,  he  shall  not  be  deprived  of  his  action." 
This  has  been  repeated  time  and  again,  with  but  slight  varia- 
tion in  form,  and  its  corollary — where  the  negligence  of  the 
plaintiff'  is  not  slight,  and  that  of  the  defendant  gross,  in  com- 
parison with  each  other,  the  plaintiff  can  not  recover—  has  been 
recognized  in  the  following,  among  other,  cases:  Chicago  and 
Alton  Railroad  Co.  v.  Pondrom,  51  111.  333;  Chicago,  Bur- 
lington (&  Quincy  Railroad  Co.  v.  Dunn,  52  id.  452;  Illi- 
nois Central  Railroad  Co.  v.  Baches,  Admx.  55  id.  379; 
Illinois  Central  Railroad  Co.  v.  2faffit,  67  id.  431. 

It  may  be,  in  the  general  argument  of  the  case,  the  expres- 
17— SOxn  III. 
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sion  may  be  found,  in  opinions,  that  the  plaintiff  will  not  be 
precluded  from  recovering  for  injuries  received  by  reason  of 
the  defendant's  negligence,  although  negligent  himself,  unless 
his  negligence  contributed,  in  a  considerable  degree,  to  the  in- 
jury; but  this,  on  examination,  it  is  believed,  will  be  found  to 
be  used  by  way  of  argument  or  illustration  only,  and  not  for 
the  purpose  of  giving  an  accurate  definition  of  the  rule. 

If  the  plaintiff  has  failed  to  exercise  due  and  ordinary  care 
and  caution,  and  thereby  contributed  to  bring  on  himself  the 
injury  of  which  he  complains,  unless  the  negligence  of  the  de- 
fendant has  been  gross,  in  comparison  with  his  conduct,  he  can 
not  recover. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Huck 

V. 

Henry  Flentye. 

1.  Contract — construction  as  to  party  walls.  An  agreement  by  one 
erecting  a  building,  that  the  owner  of  the  adjoining  lot  may  use  one-half  of 
the  wall  on  the  line  at  any  time  he  may  choose  to  build,  in  consideration  of 
his  permitting  one-half  of  the  wall  to  be  built  on  his  side  of  the  line,  does 
not  obligate  the  one  building,  and  his  grantees,  to  rebuild  such  wall  at  his 
own  expense,  in  case  the  same  is  destroyed  by  fire  or  otheiT\'ise. 

2.  Party  walls — each  party  liable  for  his  proportion  of  cost.  A  wall 
was  built  by  the  owner  of  a  lot  over  the  line,  so  as  to  have  one-half  on  his 
lot  and  one-half  on  the  adjoining  lot,  with  the  agreement  that  the  owner  of 
the  adjoining  lot  might  use  the  wall  without  any  charge  or  cost  whenever 
he  chose  to  build  on  his  lot.  The  wall  was  subsequently  destroyed  by  fire, 
and  the  lot  conveyed  to  another,  who  had  no  knowledge  of  this  agreement. 
The  two  owners  then  agreed  to  build  together,  and  did  so,  using  the  founda- 
tion of  the  former  wall,  and  building  their  party  wall  thereon,  without  any 
express  agreement  as  to  who  should  ]iay  for  tlie  party  wall :  Ueld,  that  each 
one  was  liable  for  the  cost  of  his  proportion  of  the  wall,  and  the  grantee  of 
the  builder  of  the  former  wall  having  built  the  new  wall,  was  entitled  to 
contribution  from  the  other  for  his  proportion  of  the  cost  thereof. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gaky,  Judge,  presiding. 

This  was  assumpsit,  hj  appellee  against  appellant,  for  cer- 
tain building  materials  used  in  the  construction  of  a  building 
belonging  to  appellant,  in  the  city  of  Chicago.  Appellee  had 
constructed,  at  the  same  time,  a  building  adjoining  to  that  of 
appellant,  between  which  there  was  a  single  wall,  used  in  com- 
mon for  both  buildings.  This  wall  was  constructed  by  appel- 
lant, and,  among  other  offsets  claimed  by  him,  he  claimed  that 
appellee  was  liable  to  him  for  one-half  of  the  cost  of  the  walL 

Prior  to  this,  and  on  the  15th  of  May,  1866,  the  lot  on  which 
appellant's  building  is  located  belonged  to  one  Adam  Baierle, 
appellant's  immediate  grantor,  and  appellee  then  owned,  as 
now,  the  lot  on  which  his  building  is  located.  Baierle  then 
was  on  the  eve  of  building  on  his  lot,  but  it  seems  appellee  had 
no  design  to  build  until  some  time  afterwards,  whereupon  the 
following  instrument  was  executed  by  them : 

"  "Whereas,  the  said  party  of  the  first  part  is  about  to  erect  a 
brick  building  on  the  southwest  corner  of  JSTorth  Clark  and 
Michigan  streets,  in  the  city  of  Chicago,  for  the  purpose  of  a 
store;  and  party  of  the  second  part  owns  the  next  lot  south 
and  adjoining  the  said  Baierle,  party  of  the  first  part;  and  it 
is  mutually  agreed  between  the  parties,  that  the  south  wall  of 
said  Baierle's  building  shall  be  built  as  a  party  wall,  standing 
on  each  of  their  lots  alike,  and  alike  from  the  bottom  of  the 
foundation  to  the  entire  height  of  said  wall ;  and  the  said  Adam 
Baierle  hereby  agrees  to  build  the  said  party  wall  at  his  own 
expense,  without  any  charge  to  Henry  Flentye,  party  of  the 
second  part,  in  consideration  that  the  said  Henry  Flentye,  party 
of  the  second  part,  allows  said  Adam  Baierle  to  build  six  inches 
on  to  his  ground  or  lot ;  and  it  is  understood  and  agreed  between 
the  said  parties,  that  the  said  Flentye  can  use  the  said  party 
wall  at  any  time  hereafter  that  he  may  wish  to  build;  tliat  he 
can  use  said  party  wall  its  entire  heiglit  and  length,  from 
front  to  rear,  being  some  eighty  feet,  more  or  less;    and  it  is 
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mutually  understood  and  agreed  between  tlie  parties  to  this 
agreement,  that  it  shall  be  binding  on  their  heirs  and  assigns. 
"  In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

"  A.  Baieele,      [seal.] 
"  H.  Flentye."   [seal.] 

This  agreement  was  not  put  upon  record,  and  appellant 
had  no  notice  of  it  prior  to  the  construction  of  the  wall  now  in 
controversy.  Baierle  proceeded,  shortly  after  the  agreement, 
to  construct  his  building,  and  in  so  doing  built  the  wall  be- 
tween him  and  appellee,  which  was  used  by  them  as  a  party 
wall.  The  building  was  destroyed  by  the  fire  of  October  8  and 
9,  1871,  and  in  the  fall  and  winter  following,  the  wall  in  con- 
troversy was  constructed,  resting  on  the  foundations  of  the  old 
wall. 

The  other  facts  sufiiciently  appear  in  the  opinion  of  the 
court. 

Messrs.  Nissen  &  Baenum,  for  the  appellant. 

Mr.  William  H.  King,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

There  is  nothing  in  the  agreement  of  the  15th  of  May,  1866, 
between  Baierle  and  appellee,  from  which  we  are  authorized 
to  hold  that  all  walls  thereafter  to  be  constructed  between  the 
lots  should  be  governed  by  the  terms  of  that  agreement.  It 
speaks  of  the  wall  as  the  south  wall  of  a  building  then  contem- 
plated to  be  erected  by  Baierle  on  his  lot.  There  is  no  under- 
taking that  the  wall  is  to  be  perpetually  maintained  as  a  party 
wall,  nor  is  there  any  stipulation  in  regard  to  rebuilding  it  in 
the  event  of  its  destruction.  The  consideration  which  induced 
Baierle  to  incur  the  entire  expense  of  its  construction  was, 
evidently,  that  he  wanted  to  build  then,  while  appellee  did  not. 
He  was  compelled  to  build  a  wall,  either  on  his  own  ground 
or  on  his  and  appellee's  jointly,  to  erect  his  building.  Whether 
the  wall  was  built  then  or  not  was  of  no  consequence  to  appel- 
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lee.  He  had  no  motive  for  a  present  expenditure,  and  was, 
therefore,  in  a  condition  to  say  to  Baierle:  "I  have  no  present 
need  of  this  wall,  and  can  not,  therefore,  pay  anything  to  have 
it  constructed.  I  may,  or  may  not,  want  to  use  it  in  the  future. 
Since,  then,  you  must  have  it  now,  build  it  yourself;  but  if 
you  will  allow  me  the  privilege  of  using  it,  when  I  choose 
to  build,  as  a  party  wall,  you  may  place  it  on  the  line,  letting 
one-half  rest  on  each  lot."  But  this  could  have  no  application 
where  both  parties  were  equally  interested  in  the  building  at 
tlie  same  time.  In  such  case,  it  is  obviously  equitable  that 
each  party  should  contribute  the  same  amount.  The  reason- 
able conclusion,  then,  is,  that  the  agreement  had  reference 
solely  to  the  wall  then  to  be  constructed.  And  Sherred  v. 
Cisco,  4  Sanford,  (S.  C.)  480,  Orman  v.  Day,  5  Florida,  393, 
List  V,  HornhrooTc,  2  West  Ya.  342,  cited  by  appellee's  coun- 
sel, are  authorities  for  the  position  that  the  destruction  of  the 
wall  by  fire,  in  the  absence  of  express  stipulation  to  the  con- 
trary, destroyed  the  easement  created  by  the  agreement. 

It  might  be,  indeed,  that  notwithstanding  the  agreement 
between  Baierle  and  appellee  had  express  reference  only  to  the 
wall  then  to  be  constructed,  still,  that  its  terms  could  be  taken 
as  the  measure  of  an  implied  agreement  between  appellant 
and  appellee  when  the  new  wall  was  constructed.  But  to  that 
end  it  would  be  essential  that  the  parties  had  knowledge  of 
those  terms,  and  acted  upon  the  assumption  that  they  were 
obligatory.  Of  this  there  is  not  the  slightest  pretense  in  the 
proof.  It  is,  on  the  contrary,  proved  that  the  agreement  be- 
tween Baierle  and  appellee  was  not  recorded,  and  that  appel- 
lant was  not  informed  of  it  until  after  he  had  built  the  wall. 

In  our  opinion,  therefore,  the  agreement  between  Baierle 
and  appellee  is  entirely  outside  of  the  case. 

In  the  cases  before  referred  to  as  cited  by  the  counsel  for 
appellant,  it  is  held  that  where  one  party  erects  a  wall,  one- 
half  on  his  own  ground  and  one-half  on  that  of  the  adjoining 
owner,  without  any  agreement  between  them,  and  the  adjoin- 
ing owner  subsequently  builds  and  uses  this  wall  for  one  wall 
of  his  building,  he  can  not  be  made  to  contribute  any  part  of 
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the  cost  of  its  erection.  Considering  the  word  "  agreement," 
in  its  general  sense,  as  including  implied  as  well  as  express 
agreements,  we  think  the  doctrine  contended  for  unobjection- 
able, and  it  then  only  remains  to  inquire  whether  appellant 
has  proved  an  agreement,  express  or  implied,  in  regard  to  the 
construction  of  the  wall. 

It  is  said  in  2  Greenleaf 's  Evidence,  §  107:  "  "Where  the  act 
done  [bj  one  party]  is  beneficial  to  the  other  party,  whether 
he  was  himself  legally  bound  to  have  done  it  or  not,  his  subse- 
quent express  promise  will  be  binding ;  and  even  his  subsequent 
assent  will  be  sufficient  evidence  from  which  the  jury  may  find 
a  previous  request,  and  he  will  be  bound  accordingly."  And 
in  the  next  section,  108,  it  is  laid  down  that  "it  is  not  neces- 
sary to  the  plaintiff  to  prove  an  express  assent  of  the  defendant, 
in  order  to  enable  the  jury  to  find  a  previous  request;  they 
may  ififer  it  from  his  knowledge  of  the  plaintiff's  act,  and  his 
silent  aGquiescence?^  See,  also,  1  Saunders,  ("Williams'  Notes, 
1,)  p.  264;  1  Selwyn's  Nisi  Prius,  (2d  Am.  Ed.)  42;  De  Wolf 
V.  Chicago,  26  111.  443;  Chitty  on  Cont's,  (11  Am.  Ed.)  80  — 
note  (s^). 

It  appears,  from  the  evidence,  that  appellant  and  appellee 
were  equally  ready  and  anxious  to  rebuild.  The  wall  was  as 
much  a  necessity  for  appellee  as  it  was  for  appellant.  It  was 
built  at  the  same  time  appellee's  building  was,  and  appellee 
has  had  the  same  benefit  of  it  that  appellant  has  had.  That 
appellee  was  ignorant  of  its  being  built  is  not  pretended.  The 
same  architect  made  the  plans  for  both  buildings.  Appellee 
was  often  present  as  the  work  progressed,  and,  at  his  request, 
work  on  the  wall  was  delayed,  to  give  him  time  to  put  in  his 
joists. 

Appellee  says,  that  he  never  agreed  to  build  any  part  of  the 
wall  or  pay  for  its  being  built,  and  much  stress  is  laid  on  this. 
Suppose  that  he  did  not.  Appellant  never  agreed  to  build  his 
part  for  him  and  release  him  from  liability.  He  knew  the 
wall  had  to  be  built  to  enable  him  to  complete  his  building, 
and  that  it  had  to  be  paid  for.  He  did  not  forbid  its  construc- 
tion or  give  notice  that  he  would  not  be  liable,  and  he  had 
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agreed  tliat  thej  would  build  together.  The  wall  was  expressly 
built  for  the  use  of  both  buildings,  and,  as  we  understand  the 
cases  cited  by  appellant's  counsel,  herein  it  differs  from  those. 
Appellant  did  not  here  first  erect  his  building,  constructing 
one-half  of  this  wall  on  appellee's  property  without  any  agree- 
ment in  regard  thereto,  and  appellee  afterwards  erected  his 
building,  but  both  buildings  were  erected,  substantially,  at  the 
same  time. 

"We  are,  for  the  reasons  given,  of  opinion  that  the  court  be- 
low erred  in  disallowing  appellant's  claim  for  contribution  on 
account  of  the  building  of  the  wall. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The   Auroea    Aqricultueal    and    Horticultural 
Society  of  Aurora 

V. 

Henry  C.  Paddock  et  al. 

1.  Corporations — -power  to  mortgage.  The  power  to  mortgage,  when 
not  expressly  given  or  denied  to  a  private  corporation,  will  be  regarded  as 
an  incident  to  the  power  to  acquire  and  hold  real  estate  and  to  make  con. 
tracts. 

2.  Same — power  to  alien  property.  All  private  corporations  have  an 
incidental  right  to  alien  or  dispose  of  their  lands  and  personal  property 
without  limitation  as  to  objects,  unless  restrained  by  the  act  under  which 
they  are  organized,  or  by  statute. 

3.  Same — power  of  directors  to  mortgage.  Even  if  the  directors  of  a  pri- 
vate  corporation  have  no  autliority  to  borrow  money  and  mortgage  its  real 
estate  for  its  repayment,  yet,  if  the  stockholders  ratify  their  action  by  approv- 
ing the  minutes  of  their  proceedings  before  the  loan  is  effected,  and  after- 
wards receive  the  benefit  of  the  loan  and  pay  interest  thereon,  the  stockholders 
will  be  estopped  from  questioning  the  authority  of  the  directors  on  bill  to 
foreclose  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
SiLVANus  Wilcox,  Judge,  presiding. 
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This  was  a  bill  in  equity,  by  Henrj  C.  Paddock,  Thomas  B. 
Coulter  and  Lucj  Coulter,  executors  of  the  last  will  and  testa- 
ment of  John  P.  Coulter,  deceased,  against  the  Aurora  Agri- 
cultural and  Horticultural  Society  of  Aurora,  Illinois,  and 
various  others,  to  foreclose  a  mortgage  given  by  the  society  to 
John  P.  Coulter,  in  his  lifetime. 

Mr.  Eugene  Caneield,  and  Mr.  0.  D.  F.  Smith,  for  the  appel- 
lant. 

Mk.  a.  G.  McDole,  and  Mr.  B.  F.  Parks,  for  the  appellees. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

Tliis  was  a  bill  in  equity,  brought  by  appellees,  to  foreclose 
a  mortgage  executed  by  the  Aurora  Agricultural  and  Horti- 
cultural Society  of  Aurora,  on  the  28th  day  of  December,  1870, 
to  secure  the  payment  of  $6000  loaned  by  John  P.  Coulter  to 
the  society.  The  court,  on  a  hearing  of  the  cause,  rendered  a 
decree  directing  a  sale  of  the  mortgaged  premises  in  satisfaction 
of  the  mortgage  debt. 

The  society  has  prosecuted  this  appeal,  and  in  order  to  ob- 
tain a  reversal  of  the  decree,  it  is  insisted  by  the  counsel  for 
appellant: 

First — That  the  society  had  no  power  whatever  to  mortgage. 

Second — That  the  mortgage  in  question  was  wholly  un- 
authorized. 

The  appellant  was  organized  on  the  6th  day  of  March,  1869, 
under  an  act  approved  Feb,  15,  1855,  which  authorized  the 
incorporation  of  agricultural  societies.  (Gross'  Statutes,  1869, 
page  119.)  By  the  third  section  of  the  act,  the  society  was 
made  a  bod}^  corporate,  with  power  to  sue  and  be  sued,  to  ac- 
quire and  hold  real  estate  not  exceeding  five  hundred  acres,  to 
construct  the  necessary  improvements  and  buildings  for  its 
purpose,  to  have  and  employ  capital,  machinery,  live  stock,  etc., 
not  exceeding  in  value  $10,000. 

While  it  is  true,  no  section  of  the  act  confers  direct  author- 
ity upon  the  society  to  sell  or  mortgage  its  property,  except 
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upon  a  dissolution  of  the  corporation,  jet  the  act  does  not  pro- 
hibit or  restrict  the  society  from  selling  or  giving  a  mortgage 
upon  its  real  estate.  The  power  to  mortgage,  when  not  ex- 
pressly given  or  denied,  must  be  regarded  as  an  incident  to 
the  power  to  acquire  and  hold  real  estate  and  make  contracts. 

We  understand  it  to  be  the  common  law  rule,  that  corpora- 
tions have  an  incidental  right  to  alien  or  dispose  of  their  lands 
and  personal  property,  unless  specially  restrained  by  the  act 
under  which  they  are  organized  or  by  statute. 

It  is  said  in  Angell  &  Ames  on  Corporations,  p.  153:  "  Inde- 
pendent of  positive  law,  all  corporations  have  the  absolute  jus 
disj)onendi,  neither  limited  as  to  objects  nor  circumscribed  as 
to  quantity."  The  same  doctrine  is  clearly  laid  down  by 
Kent,  vol.  2,  page  280. 

We  are,  therefore,  of  opinion,  as  the  society  was  not  prohib- 
ited from  mortgaging  its  lands,  it  possessed  the  power  to  do  so 
as  an  incident  to  the  power  to  purchase  and  hold  real  estate 
and  make  contracts. 

In  regard  to  the  second  point  relied  on  by  appellant,  that 
the  directors  of  the  society  had  no  power  to  authorize  its  pre- 
sident and  secretary  to  mortgage  the  premises,  such  powxr,  if 
it  existed  at  all,  being  in  the  stockholders, — a  complete  answer 
to  this  position  is,  that  the  action  of  the  directors  was  ratified 
by  the  stockholders. 

It  appears,  from  the  evidence,  that  on  the  31st  day  of  Octo- 
ber, 1870,  a  meeting  of  the  directors  was  held,  and  a  resolution 
adopted,  as  follows: 

"  On  motion,  the  president  and  secretary  were  instructed 
and  authorized  to  borrow  $6000  for  three  years,  at  ten  per 
cent  interest,  to  be  used  for  paying  for  fair  grounds  and  other 
indebtedness  of  the  society,  and  give  a  mortgage  on  said  fair 
grounds  for  said  amount,  as  security." 

On  the  3d  day  of  December  following,  the  stockholders  of 
the  society  held  their  annual  meeting,  and  the  record  of  their 
proceedings  shows  that  the  minutes  of  the  last  annual  meeting, 
also  meetings  of  the  board  of  directors  held  August  13,  1870, 
and  October  31,  1870,  were  read  and  approved.     On  the  28th 
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day  of  December  following  the  meeting  of  the  stockholders, 
the  mortgage  in  question  was  executed. 

It  is  thus  conclusively  established,  and  that,  too,  by  a  record 
made  by  the  stockliolders  themselves,  that  they  not  only  knew, 
before  the  mortgage  was  executed,  that  the  directors  had  au- 
thorized the  loan  and  the  giving  of  the  mortgage,  but  they  ex- 
pressly ratified  the  action  of  the  directors.  It  is  true,  now 
when  an  attempt  is  made  to  collect  the  mortgage  debt,  that 
the  stockholders  plead  ignorance  of  the  action  of  the  board  of 
directors,  but  their  evidence  upon  this  point  is  not  sufficient 
to  impeach  a  record  of  their  own  making. 

In  addition  to  this,  the  validity  of  the  debt  has  always  been 
conceded  by  the  stockholders.  The  interest  has  been  paid,  and 
in  various  ways  it  has  been  recognized  as  a  bona  fide  and  sub- 
sisting obligation  against  the  society. 

Independent,  however,  of  these  acts,  neither  the  society  nor 
the  stockholders  are  in  a  position  to  interpose  the  defense 
attempted  to  be  made  to  the  collection  of  the  mortgage. 

The  money,  the  payment  of  which  was  secured  by  this  mort- 
gage, was  used  for  the  purpose  of  paying  the  purchase  money 
the  society  had  contracted  in  the  purchase  of  the  mortgaged 
premises.  Can  the  society,  after  it  has  borrowed  appellees' 
money  and  used  it,  when  proceedings  are  instituted  to  collect 
it  in  a  court  of  equity,  be  heard  to  say:  true,  we  had  your 
money;  the  honesty  of  the  debt  we  concede;  we  secure  its  pay- 
ment by  a  mortgage,  but  we  had  no  authority  to  give  the 
mortgage;  the  officers  who  executed  the  mortgage  were  not 
empowered  to  act  by  the  stockholders.  A  defense  of  this 
character  would  be  contrary  to  equity,  and  in  conflict  with  the 
rules  of  law,  as  declared  by  this  court  in  several  well  consid- 
ered cases. 

In  Ottawa  Northern  PlanJc  Road  Co.  v.  Ifurray,  15  111. 
336,  which  was  a  bill  to  foreclose  a  mortgage  given  by  the 
company,  the  defense  interposed  was,  that  the  persons  who 
executed  the  mortgage  were  not  directors  of  the  company  or 
authorized  to  mortgage  the  property.  Upon  this  point  it  was 
held,  that   the   mortgage  was  executed  by  the  company  in 
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the  mode  prescriljed  by  its  charter,  for  the  express  purpose  of 
securing  the  payment  of  the  loan  tlius  made.  After  receiving 
the  money,  and  giving  the  mortgage  to  secure  its  repayment, 
the  company  can  not  avoid  liability  by  questioning  the  author- 
ity of  the  persons  making  the  loan. 

In  Bradley  v.  Ballard,  55  111.  413,  which  was  a  bill  filed  by 
a  stockholder  of  an  incorporated  company  to  enjoin  the  collec- 
tion of  a  note  given  for  money  which  the  company  had  used 
for  a  purpose  not  authorized  by  the  charter  of  the  company, 
the  purpose  for  which  it  was  to  be  used  being  known  by  the 
lender  of  the  money  at  the  time  the  loan  was  made,  it  was 
said:  "While  courts  are  inclined  to  maintain  with  rigor  the 
limitations  of  corporate  action,  whenever  it  is  a  question  of 
restraining  the  corporation  in  advance  from  passing  beyond 
the  boundaries  of  their  charters,  they  are  equally  inclined,  on 
the  other  hand,  to  enforce  against  them  contracts,  though  ultra 
vires,  of  which  they  have  received  the  benefits." 

The  money  for  which  the  mortgage  was  given  was  not  ob- 
tained by  the  society  for  an  illegal  purpose.  It  had  contracted 
indebtedness  in  the  purchase  of  lands  to  carry  on  the  business 
for  which  it  was  organized.  This  indebtedness  had  to  be  paid, 
and  the  money  appellees  loaned  to  the  society  was  used  for  the 
purpose  of  discharging  honest  debts  the  society  had  contracted. 

Suppose  the  society  violated  some  of  its  rules  or  by-laws  in 
becoming  indebted,  the  stockholders  were  never  heard  to  raise 
an  objection;  on  the  other  hand,  they  acquiesced.  Having 
done  this,  it  is  too  late  for  them  now  to  say  the  society  trans- 
cended its  powers  in  contracting  the  debt  and  giving  the  mort- 
gage, after  they  have  received  the  benefits  of  the  loan.  It  was 
the  duty  of  the  stockholders,  if  the  ofiicers  of  the  society  at- 
tempted to  transcend  their  chartered  powers,  to  restrain  them. 
They  had  no  right  to  remain  silent  and  permit  them  to  make 
contracts  with  third  parties,  and  receive  the  benefits  flowing 
from  such  contracts,  and  then,  when  a  court  of  equity  is  called 
upon  to  enforce  a  repayment  of  the  money,  take  shelter  behind 
unauthorized  acts  of  the  officers  who  had  been  intrusted  with 
the  management  of  the  affairs  of  the  society. 
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"Wliat  is  here  said  has  no  application,  however,  to  municipal 

corporations,  but  applies  only  to  pi-ivate  corporations. 

No  substantial  error  appearing  in  the  record,  the  decree  will 

be  affirmed. 

Decree  affirmed. 


Francis  B.  Law 

V. 

The  People  ex  rel.  Henry  B.  Miller. 

1.  Desckiption — sufficiency  of,  for  taxation.  For  the  purposes  of  taxa- 
tion,  any  description  of  land  by  which  the  property  may  be  identified  by 
a  competent  surveyor,  with  reasonable  certainty,  either  with  or  without  the 
aid  of  extrinsic  evidence,  will  be  sufficient.  Less  strictness  will  be  required 
than  in  a  grant  or  conveyance. 

2.  The  following  description  of  land  in  an  assessment:  "S.  J^ex.  W. 
12  rods  of  E.  40  rods  of  N.  }4  of  N.  }i,  and  N.  10  rods,  S.  13  rods  of  E.  28 
rods  of  N.  %  of  N.  W.  }^  of  sec.  23,  etc.,  74  64-100  acres,"  held  sufficient, 
as  the  property  could  be  located  by  a  competent  surveyor,  without  extrinsic 
aid. 

3.  Taxation — act  of  1872  repealed  all  prior  conflicting  laws.  The  gen- 
eral revenue  act  of  1872  necessarily  worked  a  repeal  of  all  prior  conflict, 
ing  laws,  whether  found  in  general  acts  or  special  city  charters. 

4.  Same — collector's  return — by  whom  to  be  sworn  to.  Under  the  general 
revenue  law  of  1872,  the  county  collector  is  the  proper  party  to  make  the 
affidavit  to  the  return  of  a  delinquent  special  assessment,  and  his  return, 
properly  sworn  to  by  him,  is  not  invalidated  because  other  officers  have 
also  attached  their  affidavits  thereto. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  R.  M.  "Wallace,  Judge,  presiding. 

This  was  an  application,  by  Henry  B.  Miller,  collector  of 
Cook  county,  for  judgment  against  certain  real  estate,  for 
delinquent  assessments  thereon.  The  real  estate  of  tlie  appel- 
lant was  described  as  follows:  "S.  ^  ex.  W.  12  rods  of  E.  40 
rods  of  N.  i  of  N.  ^,  and  N.  10  rods,  S.  13  rods  of  E.  L>S  rods 
of  N.  ^  of  N.  W.  i  of  sec.  23,  etc.,  74  /^^  acres,  valuation 
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$12,000."  The  county  court,  notwithstanding  objections  filed, 
rendered  judgment  for  the  amount  of  the  special  assessment, 
from  which  the  defendant  appealed. 

Mr.  "William  Beedin,  for  the  appellant. 

Mr.  James  P.  Eoot,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  appeal  is  from  a  judgment  on  a  special  assessment  for 
park  purposes.  Under  the  reasoning  in  The  People  ex  rel.  v. 
JBridin  et  al.  post.,  p.  423,  the  assessment  and  judgment  are 
valid,  and  we  will  not  discuss  the  questions  raised,  further  in 
this  opinion. 

The  description  of  the  property  given  is  sufficiently  accu- 
rate and  definite  for  all  the  purposes  of  the  assessment.  Ac- 
cording to  the  doctrine  of  Colcord  v.  Alexander,  67  111.  581, 
any  description  adopted  in  a  deed  by  which  the  premises 
intended  to  be  conveyed  may  be  established  and  identified  is 
suflBcient,  and  a  grant  or  devise  will  only  be  declared  void  for 
uncertainty,  when,  after  resort  to  oral  proof,  it  still  remains  a 
matter  of  mere  conjecture  what  was  intended  by  the  instru- 
ment. It  is  apprehended  the  rule  may  be  less  stringent  as  to 
description  of  property  for  taxation,  than  in  a  grant  or  con- 
veyance intended  to  pass  the  title  absolutely.  Any  description 
by  which  the  property  may  be  identified  by  a  competent  sur- 
veyor, with  reasonable  certainty,  either  with  or  without  the 
aid  of  extrinsic  evidence,  will  be  suflicient. 

In  this  case,  we  think  any  competent  surveyor,  even  from 
the  description  given,  without  any  extrinsic  aid,  could  locate 
and  determine  what  property  was  assessed,  and  that,  under  all 
the  authorities,  is  sufficient. 

Objection  is  made,  the  delinquent  list  and  the  affidavits  to 
the  record  of  the  same  are  insufficient.  We  are  unable  to  per- 
ceive in  what  particular  there  is  any  defect.  According  to 
the  decision  in  Andrews  v.  TJie  People,  75  111.  605,  the  gen- 
eral revenue  act  of  1872  necessarily  worked  a  repeal  of  all 
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prior  conflicting  laws,  whether  found  in  the  provisions  of  gen- 
eral laws  or  in  those  of  special  city  charters.  The  county 
collector  was,  therefore,  the  proper  party  to  make  the  ajBidavit. 
It  is  in  due  form,  and  is  sufficient.  The  fact  the  commissioners 
may  have  attached  their  affidavit  also,  does  not  vitiate  the  re- 
turn. _ 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  W.  Eldridge 

V. 

Samuel  G.  Walker  et  al. 

1.  Agency — sale  hy  agent  for  his  oion  benefit,  fraudulent.  Where  one 
partner  sells  the  undivided  moitj''  of  his  co-partner,  as  his  agent,  to  another, 
for  his  own  benefit,  and  thus  acquires  the  title,  without  the  consent  of  his 
co-partner,  the  latter  may  disaffirm  the  transaction  and  avoid  the  sale,  at  hi8 
election,  if  the  rights  of  innocent  purchasers  have  not  intervened. 

2.  Purchaser — notice  of  equities — lis  pendens.  A  writ  of  error  to  re- 
verse a  decree  dismissing  a  bill  to  avoid  a  title,  is  a  new  suit,  and  affords  no 
notice  to  any  one  of  anything  until  it  is  sued  out.  Therefore,  a  purchaser 
for  a  valuable  consideration  paid  after  the  order  of  dismissal,  and  before  the 
issuing  of  the  writ  of  error,  without  other  notice,  will  be  protected  against 
the  equities  of  the  complainant. 

3.  Estoppel — hy  failing  to  give  notice  of  claim.  A  purchaser  of  lots 
without  notice  of  any  infirmity  in  the  title,  who  makes  valuable  improve- 
ments  thereon  under  the  daily  observation  of  one  claiming  an  equitable 
right  to  the  property  who  neglects  to  give  notice  of  his  claim,  will  be  pro- 
tected against  such  claim. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  John  "W".  Eldridge 
against  Samuel  G.  "Walker,  Martin  O.  Walker,  Thomas  Dyer 
and  Curran  Walker,  to  set  aside  a  conveyance  of  certain  lots 
on  the  grounds  stated  in  the  bill.  This  bill  was  filed  June  23, 
1848.      Answers  and  replications  were  filed,  and  the  cause 
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stood  on  the  docket  until  February  10,  1866,  when  the  cause 
was  heard  on  the  merits,  and  the  bill  dismissed.  After  the 
order  of  dismissal,  other  parties  became  purchasers  of  the  lots, 
and  made  valuable  improvements  on  portions  of  them.  The 
complainant  then  prosecuted  a  writ  of  error  to  this  court,  and 
the  decree  was  reversed  and  the  cause  remanded.  After  the 
cause  was  remanded,  other  parties  were  brought  in  by  bill  of 
revivor  and  supplemental  bill,  including  the  subsequent  pur- 
chasers. The  cause  was  again  heard  on  the  pleadings  and 
proofs  taken,  resulting  in  the  dismissal  of  the  bill,  to  reverse 
which  order  this  appeal  was  taken. 

Mr.  "W.  J.  Durham,  for  the  appellant. 

Messrs.  IIotne,  Horton  &  Hotne,  for  the  appellees  Phelps, 
Dodge  and  Palmer. 

Messrs.  Sleeper  &  Whiton,  for  the  appellees  the  heirs  of 
Edward  and  Michael  P.  McKey. 

Messrs.  Small  &  Moore,  for  the  appellees  Samuel  O.  and 
Edward  S.  Walker,  and  A.  S.  Chetham,  Adrar.  etc. 

Mr.  Geo.  W.  Smith,  for  the  appellee  Miller. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  is  argued  by  appellant,  there  is  nothing  in  this  record  to 
change  the  character  of  the  transaction  as  reported  in  Eldridge 
V.  Walker,  60  111.  230. 

That  case  is  so  reported  as  not  to  give  a  full  account  of  the 
nature  of  the  bill  of  complaint,  or  of  its  prayer,  or  who  were 
the  parties  defendant,  besides  Walker,  and  our  memory  does 
not  enable  us  to  supply  the  deficiency.  In  the  case,  however, 
the  negotiations  had  with  Thomas  Dyer  by  Walker  resulting 
in  a  conveyance  to  Dyer  by  Prink  and  Walker  of  the  lots  in 
controversy,  were  examined  and  discussed,  and  on  the  facts 
then  appearing  in  that  record,  it  was  held,  that.  Walker  being 
agent  for  Prink  in  the  disposal  of  the  property,  he  could  not 
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be  the  purchaser  of  Frink's  undivided  moity,  without  the  con- 
sent of  Frink  to  the  transaction.  Such  a  transaction  would  be 
presumed  to  be  fraudulent,  and  would  permit  the  owner,  whose 
title  was  thus  sought  to  be  acquired,  to  disaffirm  the  sale,  if  he 
elected  so  to  do,  where  the  rights  of  innocent  parties  have  not 
intervened. 

The  complaint  there  appears  to  have  been,  that  "Walker, 
secretly  and  for  a  fraudulent  purpose  personal  to  himself, 
placed  the  title  in  Dyer  for  Walker's  own  benefit. 

There  was  nothing  disclosed  in  the  case  tending  to  relieve  it 
from  this  feature.  It  was  then  inferred,  from  the  facts  shown, 
that  Walker  had  studiously  concealed  the  real  nature  of  the 
transaction  from  Frink,  hence  the  condemnation. 

The  record  now  before  us  contains  testimony  not  in  the 
former  record,  tending  to  show  that,  soon  after  the  transaction, 
Walker  informed  Frink  of  it,  with  which  he  expressed  him- 
self satisfied.  And  why  should  he  not  have  been  satisfied? 
The  firm  of  Frink  &  Walker  were,  on  the  day  the  lots  were 
conveyed  to  Dyer,  in  great  stress  for  money,  to  save  their 
credit.  It  was  a  startling  emergency.  Walker,  on  the  sug- 
gestion of  Dyer,  failing  to  obtain  the  money  from  sources  to 
which  he  had  recourse,  hired  the  money  on  his  own  personal 
responsibility,  at  three  per  cent  per  month,  and  relieved  the 
firm  from  its  embarrassment.  Tlie  lots  brought,  in  this  way, 
the  price  put  upon  them,  and  all  they  were  worth  at  that  time, 
and  Frink  expressed  himself  satisfied  with  the  arrangement. 
This  was  in  1848,  and  we  are  informed  by  the  answer  of  Dyei 
that  Frink  knew  all  about  the  arrangement,  as  he  requested 
Dyer  not  to  convey  the  lots  to  Walker  without  first  giving  him 
notice,  saying,  if  Dyer  would  keep  the  property,  he  would  be 
perfectly  satisfied. 

For  some  reason  not  explained,  on  July  5,  1852,  Frink 
having  been  notified  by  Dyer  that  he  was  about  to  convey  the 
lots  to  Walker,  Frink  made  a  quitclaim  deed  of  his  interest  in 
the  lots  to  appellant,  Eldridge.  This  deed  does  not  appear  to 
have  been  recorded.  No  consideration  is  alleged,  as  we  under- 
stand. 
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The  next  day,  July  6,  1852,  Eldridge  filed  tlie  original  bill 
in  this  cause,  and  it  was  pending  from  term  to  term  in  court, 
an  order  of  some  kind  occasionally  taken,  until  1866,  a  period 
of  fourteen  years,  when,  on  the  hearing,  the  bill  was  dismissed. 
Here  was  an  end  to  all  litigation.  ]^o  appeal  was  prayed  or 
prosecuted,  and  there  was  a  finality. 

Eour  years  thereafter  a  writ  of  error  was  sued  out  by  com- 
plainant, Eldridge,  to  the  Superior  Court,  to  send  the  record 
to  this  court,  the  result  of  which  is  found  in  60  111.  siijpra. 

This  writ  of  error  was  a  new  suit,  and  was  notice  of  nothing 
and  to  no  one,  until  it  was  sued  out,  which,  in  the  absence  of 
proof,  we  would  conjecture  was  in  1871.  Between  1866,  when 
a  final  decree  dismissing  the  bill  was  passed,  and  the  com- 
mencement of  this  new  suit  by  writ  of  error  in  1871,  the  pur- 
chases were  made  from  Walker,  who  had  obtained  Dyer's  title, 
and  large  and  valuable  improvements  made  on  portions  of  the 
lots. 

They  may  justly  claim  to  be  purchasers  for  a  valuable  con- 
sideration paid,  without  notice  of  any  outstanding  equities. 
They  caused  abstracts  of  title  to  be  made  and  exhibited,  and 
employed  all  the  usual  means  to  be  advised  of  the  true  con- 
dition of  the  title,  and  there  was  nothing  in  existence  to  put 
them,  or  either  of  them,  on  more  special  inquiry.  There  was 
no  suit  pending,  for,  as  to  the  first  suit,  the  dismissal  of  the 
bill,  unaccompanied  by  an  appeal,  was  on  the  merits,  and  a 
finality. 

The  reason  Frink  conveyed  this  property  to  appellant  in 
July,  1852,  is  not  suggested.  It  is  very  evident  appellant  paid 
nothing  for  it,  and  he  does  not  appear  to  have  taken  any  interest 
in  the  litigation  for  all  the  time  it  was  going  on.  Had  he  a  real 
interest,  he  would  have  notified  Farwell,  when  he  was  erecting 
his  building  on  it,  of  his  claim,  and  so  of  others  who  were  ex- 
pending, before  and  after  the  fire,  thousands  of  dollars  upon 
the  property,  under  his  daily  observation  and  with  his  full 
knowledge.  Were  it  necessary  to  invoke  the  doctrine  of  estop- 
pel, the  invocation  might  not  be  in  vain  as  against  appellant. 

18— 80th  III. 
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These  defendants,  who  are  purchasers  for  value  withgut 
notice  of  any  infirmity  in  this  title,  must,  under  the  ruling, 
not  only  in  60  111.  sujrra,  but  in  all  other  cases  where  the 
question  has  arisen,  be  protected.  They  are  innocent  of  any 
wrong,  and  can  not  be  charged  with  any  neglect  of  duty  or 
want  of  caution  or  circumspection  in  making  their  purchases. 

The  decree  of  the  Superior  Court  was  right,  and  it  must  be 

affirmed. 

Decree  aff/nned. 


Joseph  Dinet  v.  Christian  Eigenmann,  Admr. 

and 

Same  v.  Same. 

i.  Alimony — sum  in  gross.  Under  the  statute,  the  court  may,  when  the 
jti*tice  of  the  case  requires  it,  decree  a  sum  in  gross  in  full  satisfaction  of 
ye^i'ly  alimony,  and  even  a  portion  of  the  husband's  real  estate  in  fee  to  the 
wit*;. 

3.  Same — as  to  amount.  AVhere  the  husband  receives  property  of  his 
•wife  by  the  marriage,  or  converts  her  means  into  real  estate,  taking  the  title 
in  his  own  name,  or  where  the  wife,  from  her  industry,  economy  and  busi- 
ness capacity,  contributes  largely  to  the  accumulation  of  a  fortune,  it  is 
equitable  and  just  that  she  should  share  largely  in  such  property,  on  divorce 
for  the  husband's  fault;  but  where  she  brings  nothing  to  the  husband,  and 
contributes  but  little  or  nothing  to  the  accumulation  or  increase  of  his  for- 
tune, she  has  no  just  claim  to  share  in  a  division  of  property,  but  is  only 
entitled  to  alimony  as  a  support,  according  to  his  circumstances  and  condi. 
tion  in  life. 

3.  Same — allowing  interest  on  sum.  A  decree  giving  a  wife  alimony 
and  a  certain  sum  in  gross,  which  requires  the  defendant  to  pay  ten  per 
cent  per  annum  interest  on  the  same,  is  erroneous.  A  decree  can  draw  but 
six  per  cent  interest,  except  by  consent  of  the  parties. 

4.  Same — execution  for  its  collection.  A  decree  for  the  payment  of  ali. 
mony,  like  any  other  money  decree,  may  be  collected  by  execution,  wliere 
the  decree  does  not  provide  for  its  being  executed  by  a  master  in  chancery 
or  a  commissioner.  An  execution  may  issue  precisely  as  upon  a  judgment 
at  law. 

5.  Same — not  released  by  wife's  death.  The  sum  awarded  to  a  wife,  after 
divorce,  for  alimony,  becomes  a  debt  from  the  former  husband  to  her,  and 
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upon  her  death  before  payment,  the  husband  is  not  discharged,  but  the  sum 
due  passes  to  her  personal  representative  precisely  as  any  other  money 
decree,  and  he  may  proceed  and  collect  the  same. 

6.  Decree — awarding  execution  after  party''s  death  who  is  entitled  to 
money.  Where  a  person,  having  a  decree  for  the  payment  of  money,  dies 
before  satisfaction,  it  is  erroneous  for  the  court  to  award  an  execution  in  the 
name  of  such  deceased  party.  The  cause  should  be  revived  in  the  name  of 
the  personal  representative,  and  execution  issued  in  his  name,  or  it  may  be 
that  the  administrator,  by  filing  a  copy  of  his  letters,  might  have  an  execu- 
tion as  upon  a  judgment  at  law. 

7.  Same — an  to  attorneys^  fees,  construed.  Ou  a  bill  for  divorce  by  a 
wife,  the  court  first  ordered  the  husband  to  pay  to  P  and  A  $825  for 
services  rendered  the  wife,  as  attorneys'  fees,  after  the  restoration  of  the 
record  and  papers  which  had  been  burned,  to  be  paid  by  October  1,  1871,. 
to  P  $285  for  legal  services  after  the  verdict  in  the  case,  and  to  P,  as  surviv- 
ing partner  of  D,  the  sum  of  $1520,  for  services  rendered  by  them  from  the. 
commencement  of  the  suit  to  the  rendition  of  the  verdict:  Held,  that  the. 
latter  sum  included  the  one  first  named,  and  was  not  in  addition  thereto. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was,  originally,  a  bill  for  divorce,  filed  on  January  28, 
1870,  by  Elizabeth  Dinet  against  Joseph  Dinet,  and  a  cross- 
bill by  Joseph  Dinet  against  Elizabeth  Dinet,  for  a  divorce. 
The  jury  found  the  defendant  in  the  original  bill  guilty,  and 
the  defendant  in  the  cross-bill  not  guilty.    A  decree  of  divorce 
was  granted  the  complainant  on  May  29,  1872,  and  on  August 
7,  1872,  the  court  ordered  that  the  defendant  pay  to  the  com- 
plainant the  sum  of  $10,000  on  or  before  the  first  day  of  July, 
1873,  and  provided  that  if  this  sum  was  not  paid  by  January 
1,  1873,  then  the  same,  or  such  part  thereof  as  should  remain 
unpaid  after  said  1st  day  of  January,  1873,  should,  after  that 
date,  bear  interest  at  the  rate  of  ten  per  cent  per  annum  ;  also, 
that  the  defendant  pay  to  the  complainant,  or  to  the  clei-k  of 
the  court  for  her  use,  the  further  snin  of  $2000  per  year,  each 
and  every  year  during  the  remainder  of  the  complainant's  life, 
in  quarter-yearly  installments.     The  other  material  facts  ap- 
pear in  the  opinion  of  the  court. 
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Mr.  Joseph  Schleenitzauer,  for  the  appellant. 

Mr.  Joseph  Pfieshing,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

These  records  are  presented  for  the  purpose  of  obtaining  a 
construction  of  a  decree  allowing  attorneys'  fees  in  the  divorce 
suit,  and  to  determine  whether  decrees  can  be  enforced  by  exe- 
cution, as  at  law,  for  alimony,  as  well  as  the  allowance  of  the 
attorneys'  fees ;  also,  whether  a  decree  can  be  rendered  to  draw 
ten  per  cent  interest.  The  statute  regulating  the  manner  of 
granting  divorces  has  provided,  by  the  sixtli  section  of  the 
Divorce  Law  (see  R.  S.  1845,  p.  197),  that,  on  granting  a 
divorce,  it  "  may  be  lawful  for  the  court  to  make  such  order 
touching  the  alimony  and  maintenance  of  the  wife,  the  care, 
custody  and  support  of  the  children,  or  any  of  them,  as  from 
the  circumstances  of  the  parties  and  the  nature  of  the  case 
shall  be  fit,  reasonable  and  just." 

Under  this  provision,  it  has  been  repeatedly  held  that  the 
court  may,  if  the  justice  of  the  case  requires  it,  deci'ee  a  sum 
in  gross  in  satisfaction  of  yearly  alimony,  and  even  a  portion 
of  the  husband's  real  estate  in  fee  to  the  wife.  Where,  under 
the  law  in  force  when  the  marriage  in  this  case  occurred, 
the  wife  had  money  which  became  the  property  of  the  hus- 
band by  marriage,  and,  a  divorce  followed,  it  was  but  equitable 
and  just  that  she  should  have  all  or  a  portion  of  it  restored  to 
her.  So,  where  the  husband  converted  her  means  into  real 
estate,  and  took  the  conveyance  to  liimself,  it  is  eminently  just 
that  all,  or  at  least  a  portion,  of  such  I'eal  estate  be  transferred 
to  her,  or  at  least  the  amount  of  money  invested  in  it.  So, 
where  a  wife,  from  her  industry,  economy  and  business  ca- 
pacity, contributes  largely  to  the  accumulation  of  a  fortune, 
every  principle  of  justice  demands  that  she  have  at  least  a 
portion  of  her  accumulations.  In  such  a  case,  it  would  be 
positively  wrong  to  turn  her  off,  where  the  husband  is  in  the 
wrong,  with  what  would  merely  pay  her  board  and  simply 
clothe  her  respectably. 
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On  tlie  other  liand,  where  the  wife  brings  nothing  to  the 
husband,  and  contributes  little  or  nothing  to  the  accuninlation 
or  increase  of  her  husband's  fortune,  she  has  no  just  claim  to 
share  in  a  division  of  property;  but,  under  the  law,  where  the 
husband  is  in  fault,  he  is  bound  to  support  her  according  to 
his  circumstances  and  condition  in  life;  and  in  such  case,  it  is 
proper  that  such  support  be  aiforded  by  an  annual,  half-yearly 
or  quarterly  allowance  of  a  fixed  sum,  as  long  as  she  lives,  or 
until  supervening  circumstances  render  it  improper.  In  this 
latter  class  of  cases  there  is  no  equity  requiring  a  division  of 
the  property,  and  in  such  case  it  would  be  improper  to  make  it. 

In  this  case,  as  the  evidence  on  which  the  decree  for  alimony 
is  not  before  us,  we  must  presume  that  it  fully  warranted  the 
decree,  in  the  form  in  which  it  was  rendered.  We  are,  there- 
fore, clearly  of  opinion  that  the  law,  in  many  cases,  warrants, 
if  it  does  not  require,  the  decree  to  allow  an  amount  in  gross 
in  satisfaction  of  all  or  a  portion  of  alimony.  The  statute  has 
vested  the  court  with  a  large  discretion  as  to  the  manner  in 
which  alimony  and  maintenance  shall  be  decreed,  only  that, 
from  the  circumstances  of  the  parties  and  the  nature  of  the 
case,  it  shall  be  fit,  reasonable  and  just,  l^o  doubt  the  pres- 
ent law  entitling  married  women  to  hold  their  own  property 
and  earnings  free  from  the  control  of  their  husbands,  will,  in 
many  cases,  develop  circumstances  which  will  materially  modify 
decrees  for  alimony.  In  many  cases,  it  is  decidedly  for  the 
best  interest  of  both  parties  that  alimony  or  maintenance 
should  be  decreed  in  gross.  It  thereby  frees  the  husband's 
property  and  enables  him  to  pursue  his  business  unfettered 
and  more  successfully,  and  at  the  same  time  secures  the  wife 
from  loss  or  great  inconvenience  resulting  from  the  death  of 
the  husband  previous  to  her  own  death.  Had  the  deceased 
wife  in  this  case  survived,  and  the  husband  died  at  the 
time  she  did,  all  will  see  at  a  glance  that  it  would  have  com- 
plicated, if  not  seriously  embarrassed,  the  collection  of  the 
yearly  allowance;  yet  the  statute  may  have  contemplated  that 
the  alimony  would  be  generally  paid  as  at  common  law,  by 
yearly  installments,  but  it  at  the  same  time  intended  to  and 
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has  invested  the  court  witli  a  large  discretion  to  vary  its  allow- 
ance and  payment  according  to  the  nature  of  the  case.  Hence, 
we  are  clearly  of  opinion  the  court  had  power  to  decree  its  pay- 
ment as  was  done  in  this  case. 

It  is  next  urged  that  the  decree  allowing  alimony  is  errone- 
ous in  allowing  ten  per  cent  interest.  An  examination  of  our 
interest  laws  will  show  that  legal  interest  fixed  by  the  statute 
on  indebtedness  which  draws  interest,  and  in  the  number  are 
included  judgments,  is  but  six  per  cent,  but  parties  are  allowed 
to  contract  by  express  agreement  for  ten  per  cent;  but  the  lat- 
ter rate  is  not  given  by  operation  of  law,  but  is  purely  a 
creature  of  contract.  In  this  decree  there  was  no  contract  for 
ten  per  cent  interest.  The  court  could  make  no  such  contract 
for  the  parties.  That  could  only  be  done  by  themselves.  In 
White  v.  Hafaker,  27  111.  349,  it  was  held  to  be  error  to  ren- 
der a  decree  drawing  ten  per  cent.  Wayman  v.  Cochrane^  35 
111.  152,  Aldrich  v.  Sharp,  3  Scam.  261,  and  Mason  v.  Edkle^ 
Breese,  52,  hold  that  a  judgment  or  decree  can  only  bear  six 
per  cent.  Other  cases  might  be  cited  to  the  same  efiect,  were 
it  deemed  necessary,  but  it  is  supposed  they  are  familiar  to 
the  profession.  In  this  respect,  the  decree  fixing  alimony  was 
erroneous,  and  it  must  be  modified  so  as  to  draw  but  six  per 
cent  per  annum. 

It  is  next  urged  that  the  court  had  no  power  to  award  exe- 
cution for  the  collection  of  the  alimony  decreed  to  be  paid  by 
appellant.  The  •17th  section  of  chapter  entitled  "Chancery," 
of  the  Revised  Statutes  of  1874,  provides  that,  "where  there 
shall  be  no  direction  that  a  master  in  chancery  or  commissioner 
execute  a  decree,  the  same  may  be  carried  into  efiect  by  exe- 
cution, or  other  final  process,  according  to  the  nature  of  the 
case,  directed  to  the  sherift'  or  other  ofiicer  of  the  proper 
county,  which,  when  issued,  shall  be  executed  and  returned  by 
the  sheriff  or  other  olficer  to  whom  it  may  be  directed,  and 
ehall  have  the  same  operation  and  force  as  similar  writs  issued 
upon  judgments  at  law."  The  latter  part  of  the  section  con- 
fers power  to  enforce  the  decree  by  attachment,  and  fine  or 
imprison  the  defendant  for  disobedience,  and  may  also  direct 
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a  sequestration  for  disobedience  of  any  decree.  It  is  thus 
seen,  where  the  decree  does  not  provide  for  its  being  executed 
by  a  master,  that  an  execution  may  issue  to  the  sheriff  pre- 
cisely as  on  a  judgment  at  law.  About  this  there  can  not  be 
the  semblance  of  a  doubt.  Language  could  not  make  it 
plainer,  nor  is  there  the  least  room  for  construction. 

If  this  is  a  decree,  and  the  proceeding  is  in  chancery,  or 
governed  by  the  rules  of  chancery  practice,  then  the  court  has 
the  undoubted  right  to  award  execution  to  collect  this  alimony, 
as  the  decree  fails  to  provide  that  it  shall  be  executed  by  a 
master  or  a  commissioner;  and  that  the  court,  in  this  class  of 
cases,  exercises  a  chancery  jurisdiction,  and  is  governed  by  the 
chancery  practice,  except  as  otherwise  provided,  is  beyond  all 
question.     See  sec.  6,  R.  S.  1874,  p.  420. 

But  it  is  objected  that  the  complainant,  after  recovering  the 
decree  for  alimony,  died,  and  that  it  has  never  been  paid.  The 
decree  for  a  divorce  was  passed  and  the  bonds  of  matrimony 
were  dissolved  several  terms  before  the  decree  for  alimony  was 
enrolled.  During  this  interval,  and  when  this  decree  for  ali- 
mony was  rendered,  the  relation  of  husband  and  wife  had 
ceased,  and  none  of  the  rights  of  that  relation  continued.  The 
legal  liability  of  the  husband  for  alimony  was  in  the  nature 
of  an  obligation  or  duty  to  a  stranger.  It  was  a  duty  imposed 
by  the  statute  upon  him  to  contribute  to  the  support  of  the 
divorced  wife ;  and  when  the  amount  was  ascertained  and  fixed, 
the  right  to  the  money  became  vested  and  as  fully  fixed  as  had 
the  money  been  paid  or  the  husband  had  given  his  note  for  the 
amount.  The  husband  could  not  resume  it,  nor  did  he  become 
entitled  to  it  on  her  death.  It  was  absolutely  the  wife's,  and 
went  to  her  representatives  precisely  as  would  any  other  money 
decree  against  any  other  person.  It,  then,  follows  that  her 
executor  or  administrator  had  the  right  to  proceed  and  collect 
it  in  the  same  manner  that  any  other  decree  could  be  enforced 
after  the  death  of  the  person  in  whose  favor  it  was  rendered. 
But  in  such  a  case,  the  death  of  the  person  in  whose  favor  it 
was  rendered  should  have  been  shown  to  the  court,  and  the 
proof  of  letters  of  administration  granted,  and  notice  served 
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on  the  person  required  to  perform  the  decree,  and  the  proceed- 
ing revived  and  execution  ordered  to  issue  in  his  name;  or, 
under  the  47th  section  of  the  Chancery  Act,  it  may  be  that  an 
execution  could  be  had  by  the  administrator  filing  a  copy  of  his 
letters,  and  having  execution  issued  as  may  be  done  in  such 
cases  on  judgments  at  law;  but  it  was  error  for  the  court,  in 
this  case,  to  award  execution  in  favor  of  complainant  after  her 
death. 

At  the  time  the  court  fixed  the  amount  of  alimony,  there 
was  also  a  decretal  order  entered  requiring  appellant  to  pay 
attorney  fees  for  services  rendered  complainant  in  procuring 
her  divorce.  He  was,  first,  ordered  by  that  decree  to  pay  to 
Joseph  Pfirshing  and  Francis  Adams  $825  for  services  ren- 
dered her  after  the  restoration  of  the  record  of  the  bill^ 
answer,  replication  and  other  papers  in  the  case,  after  their 
destruction  by  the  fire  of  October,  1871;  to  Joseph  Pfirshing 
$285  for  services  rendered  her  after  the  rendition  of  the  ver- 
dict, and  to  Pfirshing,  as  surviving  partner  of  Daniel  Driscoll, 
deceased,  the  sum  of  $1520,  for  services  rendered  by  them  for 
her  from  the  commencement  of  the  suit  to  the  rendition  of 
the  verdict  by  the  jury. 

On  the  8th  of  March,  1870,  there  had  been  a  decretal  order 
made  for  alimony,  and  also  allowance  of  solicitors'  fee  of  $300^ 
for  prosecuting  the  suit,  and  a  further  order  for  the  payment 
of  a  solicitor's  fee  of  $500.  This  latter  order  was  made  on 
the  4th  of  February,  1871.  These  orders  directed  the  money 
to  be  paid  to  Driscoll  and  Pfirshing.  The  order  allowing  and 
directing  the  payment  of  attorneys'  fees,  of  the  7th  of  August, 
1872,  and  at  tne  time  the  decree  for  alimony  was  rendered,  waa 
entered  by  consent. 

On  the  21st  of  November,  1874,  the  administrator  of  Eliza- 
beth Dinet  filed  his  letters  of  administration,  from  which  it 
appears  that  she  died  about  the  7th  day  of  December,  1872; 
and  at  the  November  term,  1874,  the  case  was  on  the  docket, 
entitled  Elizabeth  Dinet  v.  Joseph  Dinet,  and  a  motion  was 
entered  to  correct  the  decree  allowing  solicitors'  fees,  so  that 
the  allowance  made  on  the  7th  of  August,  1872,  state  that  the 
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sums  ordered  to  be  so  paid  should  be  in  addition  to  previous 
allowances,  and  also  so  as  to  state  that  the  money  be  so  paid 
to  Elizabeth  Dinet,  for  the  use  of  Joseph  Pfirshing,  surviving 
partner  of  Driscoll,  still  due  them  for  services,  and  that  the 
amendatory  order  be  entered  nunc  pro  tunc,  and  as  of  the 
date  of  August  7,  1872.  This  motion  was  denied,  and  the 
petition  therefor  was  dismissed. 

Thereupon,  Christian  Eigenmann,  administrator  of  the  estate 
of  the  deceased,  filed  a  petition  and  entered  a  motion  that  exe- 
cution issue  on  the  order  for  the  payment  of  $1520  to  Pfirsh- 
ing, as  solicitors'  fees.  Objections  were  interposed,  but  were 
overruled  by  the  court,  and  execution  awarded  for  the  sum  of 
$800,  the  residue  of  the  sum  thus  allowed  as  a  solicitor's  fee, 
with  interest  thereon  from  the  1st  day  of  May,  1873.  This 
last  motion,  like  the  previous  one,  was  entered  in  a  case  entitled 
Elizabeth  Dinet  v.  Joseph  Dinet,  and  the  proceedings  were 
had  under  that  title. 

This  order,  like  that  entered  for  the  issuing  of  an  execution 
for  the  collection  of  the  alimony,  was  erroneous.  N^o  order  or 
proceeding  could  be  had  in  the  name  of,  or  for  the  benefit  of, 
the  deceased  complainant.  The  suit  should  have  been  revived 
in  the  name  of  the  administrator,  and  the  execution  ordered 
to  be  issued  in  his  name,  as  complainant.  This  was  such  error 
as  requires  the  reversal  of  the  order. 

But  a  contest  has  arisen  as  to  whether  the  decree  allowing 
solicitors'  fees  on  the  7th  of  August  was  intended  to  and  did 
embrace  all  the  fees  in  the  case,  or  was  in  addition  to  the  $800 
allowed  before  the  trial  of  the  divorce  case.  The  decree  is 
silent  on  that  question.  It  does  not  say  it  includes  the  sums 
previously  allowed,  nor  does  it  state  that  the  sums  last  decreed 
are  in  addition  to  those  formerly  allowed.  Appellee,  to  relieve 
the  difiiculty,  ofiered  evidence  to  prove  what  was  understood 
at  the  time  to  be  embraced  in  the  decree.  This,  he  manifestly 
had  no  right  to  do.  A  decree  can  not  exist  partly  in  wi-iting 
and  partly  in  parol.  To  have  allowed  the  amendment  of  the 
decree,  would  have  been  to  have  so  held.  It  may  be,  a  mistake 
in  a  decree  can  be  amended  at  a  subsequent  term,  but  to  do  so 
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there  must  be  something  in  the  record  of  the  case  by  which  to 
amend;  but  the  practice  would  be  unprecedented  to  permit  a 
judgment  or  decree  to  be  amended  on  affidavits  or  depositions 
of  persons  as  to  their  understanding  of  what  was  said  by  the 
chancellor,  or  the  intention  of  solicitors,  in  preparing  the  de- 
cree. To  sanction  such  a  practice  would  lead  to  great  uncer- 
tainty, and  even  to  disastrous  consequences  in  many  cases. 
The  decree,  like  all  other  records  and  written  instruments, 
must  be  construed  and  its  meaning  gathered  from  its  own 
language. 

Then,  does  this  decree,  by  its  terms,  embrace  the  $800  de- 
creed to  and  paid  by  appellant  to  the  same  counsel,  before  the 
decree  of  divorce  was  entered?  We  are  constrained  to  con- 
clude that  the  decree  ordering  the  payment  of  $1520  will  bear 
no  other  construction  than  that  that  sum  should  be  paid  for  all 
services  rendered  to  the  time  named.  There  is  no  ambiguity 
in  the  statement  that  it  was  to  Pfirshing  and  Driscoll,  as  her 
solicitors,  for  services  in  the  cause,  from  the  commencement 
of  the  suit  until  the  rendition  of  the  verdict  by  the  jnry. 
Now,  it  does  not  say  this  is  in  addition  to  what  had  already 
been  paid,  or  that  it  was  for  a  part  of  the  services  rendered; 
but  it  is  to  be  paid  to  them  as  her  solicitors  during  the  period 
named.  It  is  not  as  her  solicitors  since  their  last  previous  fee 
was  ordered  to  be  paid.  If  such  had  been  the  intention,  lan- 
guage indicating  that  fact  would  have  surely  been  employed. 
On  the  contrary,  the  language  employed  embraces  the  services 
for  the  whole  period,  and  names  the  sum  that  shall  be  paid  for 
services  during  that  time.  Services  after  the  jury  trial  were 
ordered  to  be  paid  for,  and  the  sums  ascertained  and  fixed.  So 
that,  from  the  whole  decree,  we  are  clearly  of  opinion  the 
order  to  pay  the  $1520  embraced  the  $800  previously  paid, 
and  that  there  was  nothing  remaining  unpaid  on  this  decree, 
and  the  court  below,  for  that  reason,  erred  in  ordering  execu- 
tion to  issue  for  the  collection  of  any  sum. 

When  we  consider  the  fact  that  appellant  has  paid,  as  soli- 
citors' fees,  over  $2600,  Ave  can  hardly  suppose  that,  in  addi- 
tion to  that  large  amount,  appellant  would  have  consented  to 
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increase  the  sum  $800  more.  If  the  solicitor  can  show  his 
services  were  worth  more,  he  must  look  to  the  estate  of  Mrs. 
Dinet  for  the  balance,  as  we  think  this  decree,  by  a  fair  con- 
struction, does  not  give  it  to  him. 

For  the  errors  indicated,  the  orders  of  court  awarding  exe- 
cution must  be  reversed,  and  so  much  of  the  decree  allowing 
alimony  as  directs  that  the  money  shall  bear  ten  per  cent  is 
modified  so  that  it  shall  draw  six  per  cent  per  annum,  and  the 
cause  is  remanded  for  further  proceedings. 

Decree  reversed. 


William   Roth 

V. 

Mary  Eppy. 

1.  Pleading  and  evidence — variance.  Contracts  are  entire,  and  must 
be  proved  substantially  as  alleged,  but  torts  are  divisible,  and  in  them  the 
plaintiff  may  prove  a  part  of  his  charge  and  recover,  if  there  be  enough 
proved  to  support  the  tort. 

2.  Although  the  declaration  in  an  action  by  a  wife  against  one  for  sell- 
ing and  giving  liquor  to  her  husband,  may  allege  that  the  husband's  intox- 
ication was  caused  in  whole  by  the  defendant,  a  recovery  may  be  had  where 
the  proof  shows  it  was  caused  in  part  only  by  the  defendant. 

3.  Statute — effect  of  repeal  on  right  of  action.  Under  the  revision  of 
1874,  no  new  law  shall  be  construed  to  repeal  a  former  one,  whether  such 
former  one  is  expressly  repealed  or  not,  as  to  any  offense  committed  against 
the  former  law,  or  as  to  any  act  done,  or  any  right  accrued  or  claim  arising 
under  the  former  law.  The  revision  of  the  Liquor  Law  in  1874  does  not 
take  away  any  right  of  action  accrued  under  the  act  of  1872  on  the  subject. 

4.  Intoxicating  liquors — evidence  in  suit  by  wife.  In  a  suit  by  a  wife 
against  one  for  causing  the  intoxication  of  her  husband  in  whole  or  in  part, 
as  bearing  on  the  question  of  damages,  it  is  proper  for  the  plaintiff  to  show 
any  want  of,  and  inability  of  her  husband  to  obtain  employment  in  conse- 
quence of  his  previous  habits  of  intoxication,  caused  by  the  defendant's 
arts.  But  proof  of  the  husband's  desire  for  intoxicating  Hquor  after  his 
recovery  from  insanity,  should  not  be  admitted. 

5.  Same — evidence  in  mitigation  of  damages.  In  such  a  suit,  proof  of 
the  husband  and  wife  drinking  together,  is  proper  in  mitigation  of  exem 
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plary  damages,  but  where  other  proof  of  the  same  character  is  admitted, 
the  exclusion  of  such  evidence  will  not  be  a  fatal  error. 

6.  Same — license  no  defense  in  civil  suit  for  damages.  In  a  suit  by  a 
wife  to  recover  damages  for  the  sale  of  intoxicating  liquors  to  her  husband, 
the  defendant's  license  to  sell  such  liquors  is  not  admissible  in  evidence  on 
the  defense. 

7.  Same — liability  for  selling.  The  statute  gives  a  right  of  action  to 
any  one  who  shall  be  injured  in  person,  or  property,  or  means  of  support, 
in  consequence  of  the  intoxication,  habitual  or  otherwise,  of  any  person,  and 
the  party  causing  such  intoxication,  in  whole  or  in  part,  can  not  escape  lia- 
bility because  he  may  not  reasonably  have  foreseen  the  consequences. 

8.  Instructions.  The  employment  of  the  words  "  punitive  damages," 
instead  of  "  exemplary  damages,"  in  an  instruction,  is  not  material,  as  they 
are  synonymous. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  J.  W.  CocHKAN,  Judge,  presiding. 

Messrs.  Putekbaugh,  Lee  &  Quinn,  and  Mr.  Chaeles 
Feinse,  for  the  appellant. 

Mr.  La  whence  Harmon,  and  Mr,  J.  K.  Coopee,  for  the 

appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  on  September  24, 
1874,  by  Mary  Eppy,  under  the  Liquor  Act,  against  William 
Poth,  to  recover  for  injury  in  her  means  of  support,  in  conse- 
quence of  the  habitual  intoxication  of  her  husband,  George 
Eppy,  from  intoxicating  liquors  sold  and  given  to  him  by 
Poth. 

The  plaintiff  in  the  court  below  recovered  a  verdict  and 
judgment  for  $1200,  and  the  defendant  appealed. 

Appellee's  husband  had  for  years  been  drinking  to  excess  at 
aj^pellant's  drinking  saloon,  and  continued  to  drink  there  up 
to  the  time  he  became  insane,  June  21,  1874.  He  was  sent  to 
the  insane  asylum  at  Elgin,  in  July,  1874,  and  remained  there 
under  treatment  until  some  time  in  April,  1875,  when  he  was. 
released  and  returned  home. 
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There  are  various  reasons  urged  for  the  reversal  of  the  judg- 
ment. 

The  averment  in  the  declaration  is,  that  the  defendant  sold 
and  gave  to  Eppy  intoxicating  liquors,  "■  and  thereby  caused 
him,  the  said  George  Eppy,  to  become,  and  he  was  during  that 
time  (before  named,)  habitually  intoxicated."  It  is  claimed 
this  is  an  averment  that  the  intoxication  was  caused  in  whole 
by  the  defendant,  and  that  such  must  be  the  proof;  that  it  is 
not  sufficient  that  the  intoxication  was  caused  in  part,  by 
defendant,  and  that  the  most  which  the  proof  shows  is,  that 
defendant  caused  the  intoxication  in  part.  The  statute  gives 
the  right  of  action  where  the  defendant  shall  have  caused  the 
intoxication,  in  whole  or  in  part.  Contracts  are  entire,  and 
must  be  proved  substantially  as  alleged,  but  torts  are  divisible, 
and  in  them  the  plaintiff  may  prove  a  part  of  his  charge,  and 
recover,  if  there  be  enough  proved  to  support  the  tort.  ITife 
V.  Blandford,  45  111.  9.  This  objection  we  regard  as  without 
force. 

The  point  is  made,  that  the  statute  upon  which  appellee  re- 
lied for  a  recovery,  was  repealed  before  the  suit  was  instituted. 

The  suit  was  brought  under  the  provisions  of  an  act  entitled, 
"  An  act  to  provide  against  the  evils  resulting  from  the  sale 
of  intoxicating  liquors  in  the  State  of  Illinois^'*  approved 
January  13,  1872,  and  in  force  July  1,  1872.  It  is  said  this 
act  was  fully  revised  by  the  statutes  of  1874,  in  an  act  entitled, 
'"''An  act  to  provide  for  the  licensing  of  and  against  the  evils 
arising  from  the  sale  of  intoxicating  liguors^''  approved 
March  30,  1874,  and  in  force  July  1,  1874;  that  the  statute 
of  1874  was  a  revision  of  the  whole  subject,  and  was  intended 
as  a  substitute  for  the  act  of  1872,  and  therefore  the  act  of 
1872  was  repealed  and  ceased  to  be  in  force  July  1st,  1874, 
which  was  before  the  commencement  of  this  suit.  A  com- 
plete answer  is  found  to  this  position,  on  page  1012,  Eev.  Stat. 
1874,  under  sections  2  and  4,  where  it  is  provided  that  no  new 
law  shall  be  construed  to  repeal  a  former  law,  whether  such 
former  law  is  expressly  repealed  or  not,  as  to  any  offense  com- 
mitted against  the  former  law,  or  as  to  any  act  done,  or  any 
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right  accrued  or  claim  arising  under  the  former  law,  or  in  any 
way  whatever  to  affect  any  snch  offense  or  act  so  committed  or 
done,  or  any  right  accrued  or  claim  arising  before  the  new  law 
takes  effect,  save  only  that  the  proceedings  thereafter  shall  con- 
form, so  far  as  practicable,  to  the  laws  in  force  at  the  time  of 
such  proceeding. 

It  is  insisted  that  the  evidence  fails  to  show  any  habitual 
intoxication  on  the  part  of  George  Eppy. 

It  is  conceded  by  appellant's  counsel  that  the  insanity  of 
Eppy  was  caused  by  long  continued  excessive  use  of  alcoholic 
liquors;  that  he  had  been  in  the  habit  of  using  intoxicating 
liquors  to  excess  for  many  years,  but  it  is  denied  that  it  was  to 
the  extent  of  being  habitually  intoxicated.  Yery  many  wit- 
nesses on  both  sides  were  examined  upon  this  point.  Facts 
were  detailed,  and  the  opinions  of  witnesses  given.  There  was 
a  conflict  of  testimony  as  to  the  opinions  of  witnesses  whether, 
at  the  various  times  testified  to,  the  condition  of  Eppy,  from 
the  liquor  he  drank,  was  one  of  intoxication  or  not.  The  tes- 
timony of  some  of  the  witnesses  was,  that  they  frequently  saw 
Eppy  at  defendant's  place,  intoxicated.  Other  witnesses  stated 
his  condition  as  verging  on,  but  not  amounting  to,  actual  in- 
toxication. The  question  was  one  of  fact,  for  the  determina- 
tion of  the  jury  upon  the  whole  evidence,  in  the  light  of  their 
own  observation.  "We  think  the  decision  of  the  question 
should  rest  with  the  finding  of  the  jury,  no  sufiicient  reason 
appearing  for  disturbing  it. 

It  is  urged  that  the  court  below  admitted  improper,  and  re- 
jected proper  evidence. 

Eppy  having  recovered,  he  returned  home  from  the  insane 
asylum  in  April,  1875,  and  inquiries  were  made  of  witnesses 
as  to  his  efforts  to  get  employment,  to  obtain  his  former  situ- 
ation as  locomotive  engineer  on  the  railroad,  and  his  inability 
to  do  so.  Exception  was  taken  to  such  inquiries,  which  were 
permitted. 

As  bearing  upon  the  question  of  damages,  it  was  proper  to 
show  any  want  of,  and  inability  to  obtain  employment,  in  con- 
sequence of  Epi:)y's  previous  habits  of  intoxication.     The  in- 
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quirj  as  to  his  desire  for  intoxicating  liquors  should  have  been 
excluded,  but  the  refusal  to  exclude  the  inquiry  was  not  of  suf- 
ficient importance  to  amount  to  a  fatal  error.  Some  evidence 
as  to  Eppy  and  his  wife  drinking  together  was  excluded,  which 
might  properly  have  been  received  on  the  question  of  exem- 
plary damages;  but  there  was  much  other  evidence  of  the  same 
character  which  was  received,  which  was  abundantly  sufiicient 
for  all  purpose  of  advantage  to  the  defendant  on  that  head. 

There  was  no  error  in  not  admitting  proof  of  a  license. 

Objection  is  taken  to  the  giving,  modifying  and  refusing  of 
instructions. 

Several  of  the  questions  raised  under  the  instructions  were 
met  and  disposed  of  adversely  to  the  views  of  appellant's 
counsel,  in  the  case  of  Hackett  v.  Smelsley,  77  111,  109,  and 
we  need  not  further  allude  thereto.  Other  questions  are  suffi- 
ciently disposed  of  by  what  has  already  been  said. 

The  third  instruction  for  the  plaintiff  was,  that,  under  its 
hypothesis,  the  jury  had  a  right,  if  they  thought  proper,  to 
allow  the  plaintiff  such  punitive  damages  as  they  thought  the 
evidence  warranted. 

It  is  erroneously  supposed  that  this  militates  against  the 
decision  in  Freese  v.  Trijpp,  70  IlL  496.  All  that  was  there 
decided  in  respect  of  exemplary  damages,  was,  that,  to  support 
a  finding  of  exemplary  damages,  there  must  be  a  finding  of 
actual  damages,  and  that  without  this,  exemplary  damages 
can  not  be  awarded.  But  the  present  instruction  was  on  the 
hypothesis,  among  others,  that  actual  damages  had  been  sus- 
tained. The  employment,  in  the  instruction,  of  the  words 
"punitive  damages,"  instead  of  "exemplary  damages,"  was 
not  material.  They  are  synonymous  terms.  Hackett  v.  Smels- 
ley,  supra. 

Some  of  the  instructions  for  plaintiff  may  be  faulty  in  being 
argumentative,  but  there  is  not  sufficient  in  this  respect  to 
make  them  fatally  erroneous. 

We  perceive  no  error  in  any  modification  which  was  made 
of  defendant's  instructions. 
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The  15th  instruction  asked  bj  the  defendant,  which  the 
court  refused  to  give,  was  one  that  assumed  to  define  the 
words,  "  liabitual  intoxication."  These  are  terms  in  common 
use,  generally  understood  in  their  application,  more  or  less 
familiar  to  the  observation  of  all  unprofessional  persons,  of 
no  peculiar  legal  signification  calling  for  judicial  exposition. 

The  definition  which  was  here  asked  to  be  given  was  not 
especially  instructive  to  a  jury.  "We  do  not  consider  that,  for 
the  want  of  this  instruction,  there  was  a  loss  to  the  jury  of 
any  essential  enlightenment  on  the  question  of  what  was  hab- 
itual intoxication. 

Appellant's  5th  refused  instruction  was  to  the  effect  that 
defendant  was  not  responsible  for  consequences  which  he  or 
any  reasonable  or  prudent  man  could  not  reasonably  have  fore- 
seen as  the  natural  consequence  of  selling  liquors  to  the  plain- 
tiff's husband. 

The  provision  of  the  statute  is,  that  one  who  shall  be  injured 
in  person  or  property,  or  means  of  support,  in  consequence  of 
the  intoxication,  habitual  or  otherwise,  of  any  person,  shall 
have  the  right  of  action. 

We  regard  the  instruction  as  properly  refused. 

Appellant's  6th  refused  instruction  is  confused,  not  sufii- 
ciently  intelligible,  and  properly  enough  refused  by  the  court. 

Appellant's  12th  refused  instruction  was  calculated  to  mis- 
lead the  jury,  who  would  be  likely  to  conclude  from  it  that 
they  could  not,  in  their  verdict,  go  beyond  the  actual  damages 
sustained,  and  give  exemplary  damages. 

The  remarks  already  made  in  reference  to  appellee's  3d  in- 
struction are  applicable  to  this  12th  refused  instruction. 

It  is  lastly  complained  that  the  damages  are  excessive. 
From  an  examination  of  the  evidence,  we  see  no  suflicient 
ground  for  any  interference  with  the  verdict  of  the  jury  on 
this  score. 

Finding  no  error  in  the  record  suflicient  for  the  reversal  of 
the  judgment,  it  must  be  aflirmed. 

Judgment  affirmed. 
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Mr.  Justice  Breese:  I  do  not  concur  in  this  opinion,  be- 
lieving instructions  one,  three  and  five,  for  the  plaintiflf,  should 
not  have  been  given. 

I  think  the  damages  are  excessive,  as  plaintiff  knew  the 
habits  of  her  husband  when  she  married  him. 


Joseph  W.  Taft  et  at. 

V. 

Feederick  Sciiwamb. 

1.  Paktnership — title  and  interest  of  partner  in  capital  stock.  Each 
partner  lias  a  joint  interest  but  not  a  separate  interest  in  any  particular  prop- 
erty of  the  partnership,  and  each  has  a  moiety  or  the  same  species  of  interest 
in  the  stock  in  trade,  whether  each  contributes  exactly  in  the  same  propor- 
tion or  not;  but  their  several  degrees  of  interest  must  be  regulated  according 
to  the  stipulated  proportions  and  the  difiereut  conditions  of  the  partnership. 
Neither  partner  has  any  exclusive  right  to  any  part  of  the  joint  efl'ects  for 
any  sum  due  him  until  a  balance  of  account  be  struck. 

2.  Same — articles  construed  as  to  ownerfihip  of  property  used.  Where 
articles  of  partnership  provide  that  one  partner  is  to  put  into  the  capital 
stock  a  building  and  machinery  valued  at  $9615,  and  the  other  two  to  put 
in  12500,  making  a  total  capital  stock  of  $12,119,  and  to  pay  the  other  inter- 
est on  the  excess  put  in  bj'  him,  each  partner  will  have  a  joint  ownership  of 
the  building  and  machinery;  and  a  provision  that  "losses  in  all  business 
ti'ansactions  during  said  partnership  "  shall  be  borne,  one-half  by  the  first 
and  one-fourth  by  each  of  the  others,  will  not  change  the  rule. 

3.  Partners  may,  by  contract,  stipulate  that  the  ownership  of  property 
may  remain  in  one,  while  the  firm  shall  have  only  the  use  of  the  same,  as 
between  themselves,  or  any  other  regulation  in  regard  to  ownership  of  the 
property  used,  not  prohibited  by  law. 

4.  Where,  by  articles  of  partnership,  it  was  recited  that  one  had  put  into 
the  capital  stock  property  on  hand  of  the  value  of  $9615,  and  the  other  two 
were  to  put  in  $2500,  making  a  total  capital  of  $12,119,  and  it  was  i)r()vitled 
that  the  two  last  should  pay  the  first  interest  on  the  excess  put  in  by  him, 
and  the  losses  in  business  and  profits  should  be  divided  one-lialf  to  tlie  first 
and  the  other  half  among  the  other  two,  and  further  provided  tliat  tlie  part^ 
nership  might  be  renewed  when  the  tei-m  expired,  and  in  that  event  the 
partners  should  become  equal  owners  in  the  capital  stock,  which  was  done 

19— SOth  III. 
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by  indorsement  on  the  original  articles :  Held^  that  each  became  an  equal 
owner,  and  the  property  put  in  by  the  first  having  been  destroyed  by  fire, 
the  loss  should  be  borne  equally  by  all. 

5.  Evidence — ^arol,  to  vary  written  articles.  Where  articles  of  partner- 
ship showed,  by  their  legal  effect,  that  the  interests  of  the  several  partners 
were  equal  in  the  whole  capital  stock,  including  a  house  and  machinery  put 
in  by  one,  in  the  absence  of  any  allegation  in  the  pleadings  showing  fraud 
or  mistake,  it  was  lielcl,  that  parol  evidence  to  show  that  the  parties  intended 
their  interests  should  be  diflerent,  was  properly  excluded. 

6.  Interlocutory  decree — its  effect  on  final  hearing.  On  bill  to  con- 
strue  articles  of  partnership  and  for  an  account,  the  court,  in  an  interlocutory 
decree  determining  the  rights  of  the  parties  under  the  contract  and  fixing  the 
basis  upon  which  the  account  should  be  taken,  found,  without  proof,  that  the 
building,  machinery,  etc.,  had  been  burned:  Held,  that  the  error  was  imraa- 
terial,  and  could  not  prejudice  either  party  on  the  final  hearing,  and  such 
finding  might  have  been  wholly  omitted  without  affecting  the  case. 

7.  Costs — in  chancery.  Where  two  partners  deny  the  proper  construc- 
tion to  be  given  to  articles  of  partnership,  and  refuse  to  settle  upon  the 
proper  basis,  so  that  the  other  partner  is  compelled  to  file  a  bill  to  have  the 
contract  construed  and  for  an  account  under  such  construction,  there  is  no 
error  in  requiring  the  defendants  to  pay  all  the  costs. 

Appeal,  from  the  Superior  Court  of  Cook  county;  tlie  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

This  bill  is  filed  for  the  purpose  of  obtaining  a  construction 
of  the  articles  of  co-partnership  between  the  parties,  and  for  an 
account. 

Business  was  commenced  and  prosecuted  until  the  1st  day 
of  January,  1869,  under  the  following: 

"  Articles  of  agreement  made  this  30th  day  of  November,  in 
the  year  of  our  Lord  1867,  between  Fred.  Schwamb,  of  tlie  city 
of  Chicago,  county  of  Cook,  State  of  Illinois,  of  the  one  part, 
and  J.  "W.  Taft  and  D.  R.  Crego,  of  the  same  place,  of  the 
other  part,  witnesseth  as  follows: 

"  The  said  parties  above  mentioned  have  agreed  to  become 
co-partners  in  business,  and  by  these  presents  do  agree  to  be 
co-partTiers  together,  under  and  by  tlie  firm  name  and  style  of 
Taft,  Schwamb  &  Crego,  in  the  business  of  mantifticturing  aiid 
selling  picture  frantes,  mouldings,  liouse  trimmings,  turning, 
scroll-sawing,  and  all  other  work  they  may  mutually  agree  to 
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do,  and  in  the  buying  and  selling  and  vending  all  sorts  of  goods, 
wares,  merchandise  and  commodities  to  the  said  business  be- 
longing, and  to  occupy  as  a  manufactory,  premises  known  as 
No.  490  South  Canal  street,  in  the  city  of  Chicago,  or  such 
other  place  or  places  as  they,  the  said  co-partners,  may  deem 
advisable.  This  co-partnership  to  commence  on  the  28th  day 
of  JS^ovember,  A.  D.  1867,  and  to  continue  for  the  term  of 
thirteen  months  and  three  days,  ending  on  the  31st  day  of  De- 
cember, A.  D.  1868,  and  to  that  end  and  purpose  the  said 
parties  above  named  have  each  delivered  in  as  capital  stock  aa 
follows :  Fred.  Schwamb,  the  building  known  as  No.  490  South 
Canal  street,  and  all  machinery,  including  engine,  boiler,  tools, 
benches,  lumber,  all  manufactured  stock  and  that  under  pro- 
cess of  manufacture,  now  in  his  possession,  supposed  to  be 
worth  say  $9,619.37,  the  same  to  be  determined  by  an  inven- 
tory. 

"  And  the  said  J.  W.  Taft  and  D.  E.  Crego  shall  put  in  aa 
capital  stock  the  sum  of  $2500,  making  a  total  capital  stock  of 
about  $12,119.37,  to  be  used  and  employed  in  common  between 
them  for  the  support  and  management  of  the  said  business,  to 
their  mutual  benefit  and  advantage. 

"And  it  is  further  agreed  between  the  parties  to  these  pre- 
sents, that  the  said  firm  of  Taft,  Schwamb  &  Crego  shall  pay 
interest,  annually,  to  F.  Schwamb,  on  the  sum  of  $7,119.37,  or 
on  what  he  may  have  in  excess  of  said  Taft  and  Crego's  in- 
vestment. 

"  And  it  is  agreed  by  and  between  the  parties  to  these  pre- 
sents, that  at  all  times  during  the  continuance  of  this  co-part- 
nership, Taft  and  Schwamb  will  give  their  attendance,  and  to 
do  their  and  each  of  their  best  endeavors,  and  to  the  utmost  of 
their  skill  and  power  exert  themselves  for  the  joint  interest  of 
the  company,  unless  Taft's  trunk  business  should  require  some 
of  his  time;  if  so,  then  Crego  will  spend  as  much  of  his  time 
for  the  firm  of  Taft,  Schwamb  &  Crego  as  Taft  spends  for  the 
firm  of  Crego  &  Taft. 

"  And  it  is  also  agreed,  that  they  shall  and  will,  at  all  times 
during  said  co-partnership,  share,  bear,  pay  and  discharge  be- 
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'tween  them,  each  his  share  of  all  rents  and  other  expenses  that 
may  be  required  for  the  support  and  management  of  the  said 
business,  and  that  all  gains,  profits  and  increase  that  shall 
come,  grow  or  arise  from  or  by  means  of  their  said  business, 
shall,  after  paying  the  expenses  as  aforesaid,  be  divided  between 
them,  the  said  co-partners  to  receive  their  shares  as  follows: 
F.  Schwamb  to  receive  one-half  of  all  gains  or  increase,  or  if 
the  business  has  been  done  at  a  loss,  then  F.  Schwamb  to  pay 
one-half  of  all  such  losses ;  J.  W.  Taft  to  receive  one-fourth  of 
all  gains  or  increase,  or  to  stand  one-fourth  of  all  losses  in  all 
business  transactions  during  said  co-partnership ;  D.  R.  Crego 
to  receive  one-fourth  of  all  gains  or  increase,  or  stand  one- 
fourth  of  all  losses  in  all  business  transactions  during  said  co- 
partnership. 

"  And  it  is  further  agreed  by  and  between  said  parties,  that 
there  shall  be  had  and  kept,  at  all  times  during  the  continuance 
of  this  co-partnership,  perfect,  just  and  true  books  of  account, 
wherein  each  of  said  co-partners  shall  enter  and  set  down,  as 
well  all  money  or  moneys  he,  they  or  either  of  them  receive, 
pay  out,  and  expend  in  and  about  the  said  business ;  also  all 
goods,  wares,  commodities  and  merchandise  by  them,  or  either 
of  them,  bought  or  sold  by  reason  or  on  account  of  said  busi- 
ness, and  all  articles  by  them  manufactured,  and  all  other 
matters  and  things  whatsoever  to  said  business  and  manage- 
ment thereof  in  any  way  belonging;  which  said  books  shall  be 
used  in  common  between  the  co-partners,  so  that  either  of  them 
may  have  access  to  them  without  any  interruption  or  hindrance 
of  the  others,  which  said  books  of  account  shall  be  balanced 
once  in  each  month;  and  also  said  co-partners,  twice  in  each 
year  during  the  continuance  of  the  said  co-partnership,  or  oft- 
ener,  if  deemed  necessary,  shall  make,  yield  or  render,  each  to 
the  other,  a  true,  just  and  perfect  inventory  and  account  of  all 
the  profits  and  increase  b}^  them  made,  and  also  of  all  pay- 
ments, receipts  and  disbursements,  and  of  all  other  things  by 
them  made,  received,  or  losses  in  said  business,  and  the  said 
account  being  so  made,  they  shall  and  will  adjust,  pay  and 
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deliver,  each  to  the  other,  at  the  time,  their  just  share  of  the 
profits  so  made  as  aforesaid. 

"  And  it  is  further  agreed  between  said  parties,  that  neither 
of  said  co-partners  shall  draw  out  of  the  co-partnership  funds 
a  sum  of  monej  exceeding  as  follows :  ,  F.  Schwamb,  $25  per 
week;  J.  W.  Taft,  $12.50  per  week;  D.  K.  Crego,  $12.50  per 
week,  during  the  continuance  of  said  co-partnership,  for  his 
own  profit  or  purpose,  without  the  consent  of  the  others  of  said 
co-partners  first  had  and  obtained  thereunto. 

"And  the  said  parties  hereby  covenant  and  agree  to  and 
with  each  other,  that,  during  the  continuance  of  their  said  co- 
partnership, neither  of  them  shall  or  will  indorse  any  note,  or 
otherwise  become  surety  for  any  person  or  persons,  without  the 
consent  of  the  others  of  said  co-partners. 

"  And  it  is  further  agreed  between  the  said  parties,  that  if, 
at  the  expiration  of  said  co-partnership,  said  Taft  and  Crego 
shall  wish  to  continue  in  said  co-partnership,  and  become  equal 
owners  in  the  capital  stock,  they  can  do  so  upon  a  renewal  of 
said  co-partnership.  The  tools,  fixtures  and  machinery  shall 
be  put  in  at  a  discount  of  ten  per  cent  from  the  present  inven- 
tory price. 

"  And  it  is  further  agreed  between  the  said  parties,  that  if, 
at  the  expiration  or  other  determination  of  said  co-partnership, 
said  co-partners,  each  to  the  other,  shall  and  will  make  a  true 
and  just  account  of  all  things  relating  to  their  said  business, 
and  in  all  things  truly  adjust  the  same,  if  said  Taft  and  Crego 
should  wish  to  retire  from  said  co-j)artnership,  they  shall  give 
to  said  F.  Schwamb  sixty  days'  notice  to  that  eflfect,  and  at  the 
end  of  the  said  sixty  days  they  shall  have  the  privilege  of  draw- 
ing out  their  investment,  with  the  gains  or  profits  in  money  or 
its  equivalent,  the  amount  of  said  investments  and  profits  to 
be  determined  by  an  inventory,  as  upon  the  beginning  of  this 
co-partnership,  everything  to  be  inventoried  at  cost  price  and 
improvements  added. 

"  In  witness  whereof,  the  said  parties  to  these  presents  have 
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hereunto  set  their  hands  and  seals  the  day  and  year  first  above 

mentioned. 

"Joseph  W.  Taft,  [seal.] 

"Fkedeeick  Schwamb,    [seal.] 

"D.  R  Ceego."  [seal.] 

On  the  first  of  January,  1869,  the  following  was  indorsed  on 
the  foregoing  recited  articles  of  co-partnership: 

"By  mutual  consent,  the  above  agreement  will  continue 

until  January  1,  1871,  with  the  exception  of  the  interest  of  the 

partners,  each  partner's  interest  to  be  equal;    that  is,  each  one 

to  have  one-third  of  all  profits,  if  any,  and  stand  one-third  of 

all  losses  in  all  business  transactions  during  the  continuance 

of  this  contract,  the  amount  drawn  out  by  each  partner  to  be 

equal. 

"J.  W.  Taft, 

"Feederick  Schwamb, 
"  D.  R  Ceego." 
Business  was  continued  under  this  last  mentioned  agreement 
until  March  3,  1870.     On  the  9th  of  August,  1869,  the  build- 
ing, machinery,  etc.,  were  destroyed  by  fire. 

The  interlocutory  decree  rendered  by  the  court,  is  as  follows: 
"  This  cause  coming  on  to  be  heard  upon  the  pleadings,  and 
proofs  taken  herein,  and  after  hearing  the  arguments  of  coun- 
sel for  respective  parties,  it  is  ordered,  adjudged. and  decreed, 
and  the  court,  by  virtue  of  the  authority  therein  vested,  doth 
find,  order,  adjudge  and  decree  that  the  written  contracts  of 
partnership  between  the  parties  to  this  suit,  referred  to  in  tlie 
bill  of  complaint  herein,  and  copies  of  which  are  annexed  as 
exhibits  to  said  bill,  were  duly  executed  by  the  parties  to  this 
suit,  and  bear  date  respectively,  November  30,  1867,  and  Jan- 
uary 1,  1869.  That  after  the  execution  of  said  partnership 
contracts,  and  on  9th  day  of  August,  1869.  the  building  known 
as  Number  490  South  Canal  street,  and  all  macliinery,  includ- 
ing engine,  boiler,  tools,  benches,  particularly  described  in  said 
first  named  written  contract  of  co-partnership,  were  destroyed 
by  fire,  and  but  a  small  amount  was  realized  from  tlie  ])olicies 
of  insurance  placed  upon  said  property. 
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"And  said  court  doth  further  adjudge  and  decree,  that, 
Tinder  and  by  virtue  of  the  said  written  contracts  of  co-partner- 
ship between  the  parties,  and  under  whicii  the  business  of  the 
co-partnership  therein  mentioned  was  carried  on,  the  property 
aforesaid  was,  at  the  time  of  its  destruction  by  fire,  the  joint 
property  of  the  defendants,  as  partners,  composing  the  firm  of 
Taft,  Schwamb  &  Crego,  and  that  the  loss  tlius  occasioned  was 
the  loss  of  the  said  firm  of  Taft,  Schwamb  &  Crego,  to  be  borne 
and  shared  equally  between  the  said  complainant  and  the  two 
defendants,  Joseph  W.  Taft  and  David  R.  Crego,  that  is  to 
say,  Frederick  Schwamb,  the  complainant,  to  bear  one-third 
of  the  said  loss,  said  Joseph  W.  Taft  to  bear  one-third,  and 
eaid  defendant,  David  R.  Crego,  one-third  of  said  loss;  and 
said  court  doth  further  order  and  decree,  that  the  afiairs  and 
accounts  of  said  co-partnership,  prior  to  the  first  day  of  Janu- 
ary, A.  D.  1869,  be  adjusted  in  the  manner  in  said  contract  of 
the  30th  of  November,  A.  D.  1867,  specified,  and  the  losses 
and  profits  accruing  prior  to  said  first  day  of  January,  A.  D. 
1869,  be  divided  as  follows,  namely:  Complainant  to  receive 
one-half  of  all  gains  or  increase,  and  to  pay  one -half  of  the 
losses,  said  defendant  Joseph  "W.  Taft,  and  said  defendant  D. 
H.  Crego,  each  to  receive  one-fourth  of  all  gains  or  increase, 
and  each  to  bear  one-fourth  of  the  losses;  and  the  accounts  in 
other  respects  relating  to  the  business  prior  to  January  1, 1869, 
to  be  adjusted  as  in  said  first  named  contract  provided.  And 
it  is  further  ordered  and  decreed,  that  the  business  matters  of 
said  partners,  and  accounts  and  transactions  arising  after  the 
first  day  of  January,  A.  D.  1869,  shall  be  adjusted  as  follows, 
namely:  Said  complainant  to  receive  one- third  of  the  profits 
of  said  business  done  after  the  first  day  of  January,  1869,  and 
to  share  one-third  of  the  losses  sustained  in  said  business  by 
said  firm,  including  said  loss  of  said  property  by  fire,  and  that 
said  Joseph  W.  Taft  and  D.  E-.  Crego  shall  each,  respectively, 
receive  one-third  of  all  profits  and  bear  out  one-third  of  the 
losses  sustained  by  said  firm  after  the  first  day  of  January, 
1869,  during  the  continuance  from  that  date  of  said  partner- 
chip. 
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"  And  said  court  doth  further  order,  adjudge  and  decree,  that 
the  profits,  losses,  I'ights  and  liabilities  of  said  parties,  pertain- 
ing to  said  business,  and  the  property  embarked  therein,  be 
determined,  and  the  accounts  of  the  respective  partners  ad- 
justed in  accordance  with  the  rule  above  declared  and  the 
terms  of  this  decree,  and  that  this  case  be  referred  to  Benja- 
min D.  Magruder,  master  in  chancery,  to  take  the  proofs  and 
state  an  account  between  the  parties  to  this  suit  upon  the  basis 
above  named  and  in  conformity  with  this  decree,  and  report 
the  same,  together  with  the  evidence,  to  this  court." 

The  final  decree  on  the  master's  report  is  as  follows: 
"  This  cause  coming  on  to  be  heard  upon  the  master's  report 
in  this  cause,  of  date  July,  A.  D.  1875,  made  in  pursuance  of 
the  interlocutory  decree  of  reference  in  this  case  heretofore 
made,  and  upon  the  evidence  contained  in  said  report,  and 
after  hearing  counsel  for  the  respective  parties,  and  the  case 
being  mutually  submitted  by  said  parties  by  consent  upon  said 
report  and  evidence  to  said  court  for  decision,  and  said  court 
being  fully  advised  in  the  premises,  doth  order,  adjudge  and 
decree,  and  find,  by  virtue  of  the  authority  in  said  court  vested, 
that  the  resources  and  property  of  said  firm  of  Taft,  Schwamb 
&  Crego,  consisting  of  Joseph  W.  Taft,  Frederick  Schwamb, 
and  David  R.  Crego,  on  the  first  day  of  March,  A.  D.  1870, 
amounted  to  $30,150.99,  consisting  of  the  following  items, 
namely: 

Cash $132.40 

Merchandise 6,073.00 

Tools  and  fixtures 12,257.83 

Real  estate 10,838.49 

Bills  receivable 849.27 

''  That  the  debts  and  liabilities  of  said  firm,  except  the 
shares  dae  to  said  partners,  were,  on  or  before  March  1,  A.  D. 
1870,  all  paid,  and  that  of  the  above  mentioned  assets  said 
Joseph  W.  Taft  was,  on  tlie  1st  day  of  March,  A.  D.  1870,  en- 
titled to  the  sum  of  $15,123.12. 
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"  That,  at  the  same  date,  said  Frederick  Schwamb  was  enti- 
tled, out  of  said  assets,  to  the  sum  of  $10,519.73,  and  that 
David  R.  Crego  was,  at  the  same  date,  entitled,  out  of  said 
assets,  to  the  sum  of  $4,508.14,  which  right  or  share  of  said 
D.  R.  Crego  was,  on  or  before  March  1,  A.  D.  1870,  by  him 
assigned  to  said  Joseph  "W".  Taft,  who  now  owns  the  same. 
That  the  real  estate  aforesaid  is  held  by  said  Taft  and  Schwamb 
by  deeds  in  fee  simple  absolute,  two-thirds  by  said  Joseph  W» 
Taft,  and  one-third  by  said  Frederick  Schwamb,  and  that,  by 
virtue  of  said  deeds,  they  have  received,  on  or  before  March  1, 
1870,  respectively,  the  following  sums,  namely:  said  Taft  the 
sum  of  $7,225.66,  leaving  his  share  of  the  personal  property, 
including  said  share  of  said  Crego  assigned  to  said  Taft,  $12,- 
405.63;  and  said  Frederick  Schwamb  the  sum  of  $3,612.83, 
leaving  his  share  of  the  personal  property  to  be  divided 
$6,906.90;  and  that  since  said  first  day  of  March,  A.  D.  1870, 
no  settlement  or  adjustment  of  said  accounts  has  been  had  be- 
tween said  parties,  but  the  same  remain  to  be  adjusted  upon 
the  above  basis. 

"  Said  court  doth  further  order  and  find,  that  said  Joseph 
W.  Taft  and  Frederick  Schwamb,  in  paying  ofi"  the  debts  of 
the  firm  of  Taft,  Schwamb  &  Cr^go,  which  were  assumed  by 
Taft  and  Schwamb,  and  credited  to  them  in  their  account  with 
Taft,  Schwamb  &  Crego,  gave  their  individual  notes  and  mort- 
gage, executed  in  the  name  of  Joseph  "W.  Taft  and  Frederick 
Schwamb,  respectively,  to  Ellis  C.  Taft,  for  the  sum  of  $3,966.67, 
and  ten  per  cent  per  annum  interest  thereon,  dated  February 
26,  A.  D.  1875,  which,  by  agreement  between  said  Joseph  W. 
Taft  and  Frederick  Schwamb,  was  to  have  been  paid  by  them 
equally,  and  which,  if  still  outstanding  and  unpaid,  said  Joseph 
"W.  Taft  and  Frederick  Schwamb  are  equally  bound  to  pay, 
and  said  court  doth  order  and  decree  that  said  indebtedness 
shall  be  paid  by  said  parties  equally. 

"And  this  court  doth  further  adjudge  and  find,  that  the 
transactions  of  the  firm  of  Taft,  Schwamb  &  Crego  are  closed, 
leaving  the  accounts  at  the  date  aforesaid  as  already  stated; 
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and  that  no  adjustment  lias  been  made  of  the  same  since  that 
date. 

"  And  this  court,  bj  virtue  of  the  authority  therein  vested, 
doth  further  order,  adjudge  and  decree  that  the  several  sums 
and  shares  aforesaid,  the  several  partners  aforesaid  are  sever- 
ally entitled  to  receive  out  of  the  assets  of  said  partnership  of 
Taft,  Schwamb  &  Crego ;  and  in  case  the  property  of  said  firm, 
its  debts  and  liabilities  having  been  discharged,  shall  prove 
insufficient  to  pay  said  several  amounts  so  due  to  the  said  part- 
ners in  full,  then  said  partners  shall  be  paid  j)ro  rata,  and  shall 
receive,  pro  rata,  from  the  property  of  said  firm  the  proceeds 
thereof,  in  case  of  sale,  such  sums,  respectively,  as  the  property 
or  its  proceeds  will  pay  of  said  several  and  respective  debts 
and  shares,  and  the  account  between  said  partners  shall  be  ad- 
justed accordingly,  and  each  partner  shall  be  personally  liable 
to  account  to  the  other  partners  for  any  or  either  appropriation 
by  him  of  the  property  or  assets  of  the  firm  beyond  the  amount 
thereof  to  which  he  is  entitled  as  above  stated  and  determined 
by  this  decree. 

"  And  it  is  further  ordered  and  decreed,  that  defendants  pay 
the  costs  of  this  suit." 

The  other  facts  suflBciently  appear  in  the  opinion  of  the  court. 

Messrs.  Bunyan,  Aveky  &  Comstock,  for  the  appellants. 
Messrs.  Miller  &  Frost,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  principal  question  to  be  determined  in  the  case  before 
us  is,  upon  whom  shall  tlie  loss,  in  consequence  of  the  destruc- 
tion of  the  building,  machinery,  engine,  boiler,  tools,  etc.,  men- 
tioned in  the  articles  of  co-partnership  as  delivered  in  as 
ca])ital  stock  by  Schwamb,  fall?  Upon  Schwamb  alone,  or 
upon  the  parties  in  the  proportion  they  are  to  share  profit  and 
loss?  The  latter  was  the  conclusion  of  the  court  below;  but 
appellants  insist  that  the  former  is  the  basis  upon  which  the 
account  should  have  been  stated. 


1875.]  Tait  et  al.  v.  Schwamb.  299 

Opinion  of  the  Court. 

Tlie  articles  stipulate,  "  This  co-partnership  to  commence  on 
the  twenty-eighth  day  of  Novemher,  A.  D.  1867,  and  to  con- 
tinue for  the  term  of  thirteen  months  and  three  days,  ending 
on  the  thirty-first  day  of  December,  A.  D.  1808;  and  to  that 
end  and  purpose  the  said  parties  above  named  have  each  de- 
livered in,  as  capital  stock,  as  follows:  Fred.  Schwamb,  the 
building  known  as  No.  490  South  Canal  street,  and  all  ma- 
chinery, including  engine,  boiler,  tools,  benches,  lumber,  all 
manufactured  stock,  and  that  under  process  of  manufacture, 
now  in  his  possession,  supposed  to  be  worth,  say,  $9619.37,  the 
same  to  be  determined  by  an  inventory.  And  the  said  J.  "W". 
Taft  and  D.  R.  Crego  shall  put  in,  as  capital  stock,  the  sum 
of  $2500,  making  a  total  capital  stock  of  $12,119.37,  to  be  used 
and  employed  in  common  between  them  for  the  support  and 
management  of  the  said  business,  to  their  mutual  benefit  and 
advantage.  And  it  is  further  agreed  between  the  parties  to 
these  presents,  that  the  said  firm  of  Taft,  Schwamb  &  Crego 
shall  pay  interest,  annually,  to  V.  Schwamb  on  the  sum  of 
$7119.37,  or  on  what  he  may  have  in  excess  of  said  Taft  and 
■Crego's  investment."  *****  "And  it  is 
also  agreed  that  they  shall  and  will,  at  all  times  during  said 
co-partnership,  share,  bear,  pay,  and  discharge  between  them, 
each  his  share  of  all  rents  and  other  expenses  that  may  be  re- 
quired for  the  support  and  management  of  the  said  business, 
and  that  all  gains,  profits  and  increase  that  shall  come,  grow 
or  arise  from  or  by  means  of  their  said  business,  shall, 
after  paying  the  expenses  as  aforesaid,  be  divided  between 
them,  the  said  co-partners  to  receive  their  shares  as  fol- 
lows: F.  Schwamb  to  receive  one-half  of  all  gains  or  increase, 
or  if  the  business  has  been  done  at  a  loss,  then  F.  Schwamb  to 
pay  one-half  of  all  such  losses;  J.  W.  Taft  to  receive  one- 
fourth  of  all  gains  or  increase,  or  to  stand  one-fourth  of  all 
losses  in  all  business  transactions  during  said  co-partnership; 
D.  R.  Crego  to  receive  one-fourth  of  all  gains  or  increase,  or 
etand  one-fourth  of  all  losses  in  all  business  transactions  du- 
ring said  co-partnership." 

It  would,  in  our  opinion,  be  difficult  to  employ  language 
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more  clearly  indicating  that  the  "building,  machinery,  tools," 
etc.,  etc.,  became  the  property  of  the  co-partnership,  and  ceased 
to  be  the  individnal  propertj^  of  Schwamb,  than  that  employed 
in  the  articles.  It  was  delivered  in  as  "capital  stock."  What 
is  "  capital  stock,"  in  the  sense  in  which  the  words  are  here 
nsed?  Unmistakably,  the  capital  or  property  of  the  co-part- 
nership. The  total  capital  stock  represents  everything  of 
value  belonging  to  the  co-partnership,  and  it  is  therefore  im- 
possible that  property  delivered  in  as  "  capital  stock,"  could 
be  anything  else  than  co-partnership  property. 

Being  partnership  property,  the  interest  of  each  partner  in 
it  is  to  be  determined  by  the  extent  of  his  interest  in  the  part- 
nership. It  is  said:  "Each  partner  is  possessed  per  my  et 
per  tout,  that  is,  by  the  half  or  moity,  and  by  all,  or,  in  other 
words,  each  has  a  joint  interest  in  the  whole,  but  not  a  sepa- 
rate interest  in  any  particular  part  of  the  partnership  prop- 
erty; and  being  so  possessed,  and  because  the  title  of  partnei's 
is  undivided,  it  follows  that  all  have  a  moiety  or  the  same  spe- 
cies of  interest  in  the  stock  in  trade,  whether  each  individual 
partner  contributes  exactly  in  the  same  proportion  or  not;  but 
their  several  degrees  of  interest  must  be  regulated  according 
to  the  stipulated  proportions,  and  the  different  conditions  of 
the  partnership.  To  whatever  share  a  partner  may  be  entitled, 
in  whatever  sum  the  firm  may  be  indebted  to  him,  he  has  no 
exclusive  right  to  any  part  of  the  joint  efi:ects,  until  a  balance 
of  accounts  be  struck  between  him  and  his  co-partners,  and  it 
be  ascertained  precisely  what  is  the  actual  amount  of  his  inter- 
est." Gow  on  Partnership,  47;  Story  on  Partnership,  sees. 
15, 16. 

So,  in  Bopp  V.  Fox  et  al.  63  111.  543,  this  court  said:  "It 
is  a  well  known  rule,  governing  the  relation  of  jjartnership, 
that  partnership  property  must  first  be  applied  to  the  payment 
of  partJiership  debts,  and  that  the  true  and  actual  interest  of 
each  partner  in  the  partnersliip  stock  is  the  balance  found  due 
to  him  after  the  payment  of  all  the  partnership  debts  and  the 
adjustment  of  the  partnership  account  between  himself  and 
his  co-partners.     And,  in  equity,  real  estate  forms  no  excep- 
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tion,  but  stands  on  the  same  footing,  in  this  respect,  with  per- 
sonal property,  no  matter  in  whom  the  legal  title  may  be 
vested." 

It  is  undoubtedly  true  that  the  partners  may,  by  contract, 
stipulate  that  the  ownership  of  property  may  remain  in  one, 
while  the  partnership  shall  have  only  the  use  of  the  property, 
or  make  any  other  regulation,  as  between  themselves,  they 
may  choose,  in  regard  to  the  ownership  of  property  used  in 
connection  with  the  business  of  the  co-partnership,  not  pro- 
hibited by  law;  but  the  present  case  is  unaffected  by  any  such 
stipulation.  The  stipulation  here,  by  making  the  property 
"  delivered  in  "  by  Schwamb  "  capital  stock,"  excludes  the  idea 
of  a  reserved  ownership  in  him,  and  only  a  mere  right  to  use 
the  property  by  the  co-partnership. 

But,  it  is  contended,  there  is  a  limitation  in  the  clause  re- 
lating to  the  sharing  of  profit  and  loss,  which  shows  that  it 
was  intended  Taft  and  Crego  were  only  to  share  in  the  losses 
resulting  from  business  transactions  prosecuted  subsequent  to 
the  papnent  of  the  capital  stock,  and  disconnected  entirely 
from  losses  of  capital  stock.  This  is  based  on  the  words, 
*'  losses  in  all  business  transactions  during  said  co-partner- 
ship," which  occur  in  the  statement  of  the  proportion  of  losses 
to  be  sustained  by  the  respective  parties,  in  the  event  of  loss. 

TTe  regard  this  as  but  anotlier,  althongh  not  precisely  accu- 
rate, mode  of  stating  that  losses  in  the  partnership  business 
shall  be  borne  in  the  proportion  there  stated. 

"We  have  already  seen  that  the  property  j^ut  in  by  Schwamb 
became  partnership  property,  and  the  clause  providing  for  the 
payment  of  interest  by  the  firm  to  him  on  $7110.37,  or  the 
€xcess  in  the  amount  paid  in  by  him  over  that  paid  in  by  Taft 
and  Crego,  is  a  recognition  that  the  firm  was  indebted  to  liim 
in  that  amount.  Tliis  shows,  then,  at  the  outset,  the  firm  had 
a  capital  of  $12,119.37,  but  was  indebted  $7110.37,  and 
the  ownership  was  in  the  proportion  of  $2500  in  Schwamb.  to 
$2500  in  Taft  and  Crego  jointly,  or  one-half  in  Schwamb  and 
one-fourth  each  in  Taft  and  Crego;  from  which  it  would  re- 
sult Schwamb  should  have  one-half  the  profits  and  bear  one- 
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half  the  losses,  and  Taft  and  Crego  each  should  have  one-fourth 
the  profits  and  bear  one-fourth  the  losses,  as  is  evidently  in- 
tended by  the  clause  under  consideration.  There  is,  in  no 
view,  in  our  opinion,  anything  in  the  clause  negativing  the 
idea  that  loss  of  capital  should  be  borne  in  this  proportion^ 
and,  in  the  absence  of  a  contrary  agreement,  this  is  the  equit- 
able distribution  of  the  burden. 

Another  clause  in  the  articles  of  co-partnership  is  as  follows: 
"And  it  is  further  agreed  between  the  said  parties,  that,  if,  at 
the  expiration  of  said  co-partnership,  said  Taft  and  Crego  shall 
wish  to  continue  in  said  co-partnership,  and  become  equal  own- 
ers in  the  capital  stock,  they  can  do  so  upon  a  renewal  of  said 
co-partnership.  The  tools,  fixtures  and  machinery  shall  be- 
put  in  at  a  discount  of  ten  per  cent  from  the  present  invent- 
ory price." 

This  expressly  recognizes  the  right  of  Taft  and  Crego  to 
become  equal  owners  in  the  capital  stock  on  the  terms  then 
provided  for,  and,  by  implication,  that  they  were  then  owners^ 
but  not  equal  owners,  of  the  capital  stock.  There  is  nothing 
which  can  be  said,  even  inferentially,  to  recognize  an  individ- 
ual o^vnership  in  property  used  by  the  co-partnership,  in 
Schwamb.  The  subsequent  equal  ownership  may  be,  not  of 
property  then  owned  by  Schwamb,  but  of  the  ^^  capital  stock. ^* 

On  the  1st  of  January,  1870,  which  was  at  the  expiration 
of  the  term  of  co-partnership,  as  provided  by  the  articles,  the 
following  was  indorsed  on  the  original  articles  and  signed  by 
the  respective  parties: 

"By  mutual  consent,  the  above  agreement  will  continue 

until  January  1,  1871,  with  the  exception  of  the  interest  of 

the  partners,  each  partner's  interest  to  be  equal;  that  is,  each 

one  to  have  one-third  of  all  profits,  if  any,  and  stand  one-third 

of  all  losses  in  all  business  transactions  during  the  continuance 

of  this  contract,  the  amount  drawn  out  by  each  partner  to  be 

equal. 

J.  W.  Taft, 

Frederick  Schwamb, 

D.  R.  Crego." 
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"We  think  it  clear  that  this  was  a  continuation  of  the  original 
co-partnership  as  provided  for  in  the  clanse  quoted  from  the 
articles,  and  that  they  thenceforth  became  equal  owners  in  the 
■  capital  stock.  It  is  expressly  provided  that  each  partner's  in- 
terest is  to  be  equal.  If  each  partner's  interest  is  equal,  then 
each  has  an  equal  interest  in  the  capital  stock,  and,  by  conse- 
quence, should  equally  share  in  profit  and  loss,  and  the  subse- 
quent statement  of  the  proportion  of  profit  and  loss  to  be 
shared  can  not  be  presumed  to  have  been  intended  as  a  limita- 
tion, other  than  as  to  the  matters  connected  with  the  partner- 
ship, in  contradistinction  to  losses  that  might  be  sustained 
outside  of  those  matters. 

It  is  claimed  the  court  erred  in  excluding  e^ddence  offered 
for  the  purpose  of  showing  that  the  parties  intended  their  in- 
terests should  be  difierent  than  we  have  held  they  were,  under 
the  written  instruments  made  for  the  purpose  of  expressing 
their  intentions. 

The  pleadings  disclose  no  fraud  or  mistake  in  the  execution 
of  these  instruments.  It  is  charged  in  the  bill,  and  admitted 
in  the  answer,  that  the  partnership  was  formed,  and  re-formed, 
under  them,  and  that  the  business  was  carried  on  pursuant  to 
their  terms.  There  is  no  cross-bill  praying  that  they,  or  either 
of  them,  be  corrected  to  conform  to  the  intentions  of  the  par- 
ties. It  is  admitted  the  capital  stock  was  made  up,  in  the 
first  instance,  in  the  manner  recited  in  the  original  articles. 
The  professed  object  of  the  introduction  of  the  evidence,  how- 
ever, is  to  explain  a  latent  ambiguity. 

This  evidence  has  no  tendency  to  prove  a  latent  ambiguity. 
Its  effect,  if  received,  could,  at  most,  but  tend  to  prove  con- 
tracts diflferent  from  the  construction  we  give  to  the  written 
instruments — in  other  words,  to  contradict  the  writing  by  parol, 
and  it  was  properly  excluded.  Mason  v.  Park,  3  Scam.  SS-J— 5 ; 
Collender  v.  Dinsmore,  55  K.  T.  208;  Norton  v.  Woodruff, 
2  Comst.  155;  Giles  v.  Comstock,  4  Comst.  272. 

The  objection  that  the  interlocutory  decree  recites  that  the 
court  found  that  the  building,  machinery,  etc.,  had  been  burned, 
without  any  evidence,  is  frivolous.     The  efi'ect  of  that  decree 
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is  merely  to  determine  the  rights  of  the  parties  under  the  con- 
tracts, and  to  state  the  basis  upon  which  the  account  was  to  be 
taken.  This  recital  might  have  been  wholly  omitted  without 
affecting  the  case,  and  its  insertion  in  nowise  prejudiced  appel- 
lants. 

The  objection,  that  all  the  costs  are  decreed  against  appel- 
lants, when,  since  the  object  of  the  suit  was  to  obtain  a  con- 
struction of  the  written  instruments  in  which  the  parties  were 
mutually  interested,  they  should  have  been  divided  equally, 
we  do  not  think  well  taken.  Appellants,  by  an  unauthorized 
construction  of  the  written  instruments,  and  by  refusing  to 
account  on  any  other  basis,  necessitated  the  bringing  of  the 
suit,  and  the  payment  of  the  costs  properly  falls  on  them. 

"We  are  of  opinion  there  is  no  error  in  the  record,  and  the 
decree  will  therefore  be  affirmed. 

Decree  affirmed. 


Peter  J.  Classen 

V. 

Benjamin  Scikenemann  et  al. 

1.  Bankrtjptcy — debt  contracted  tlivougli  fraud  not  discharged.  If  goods 
are  sold  for  cash  on  delivery,  and  the  purchaser  obtains  their  possession 
without  payment,  and  immediatelj'  ships  them  beyond  the  reach  of  the 
seller  and  then  refuses  to  pay,  his  conduct  may  be  regarded  as  fraud  in  the 
creation  of  the  debt,  as  contemplated  by  the  23d  section  of  the  Bankrupt 
Act,  and  his  discharge  will  not  release  him. 

2.  Same — new  promise  to  pay.  If  a  debtor,  after  his  discharge  in  bank- 
ruptcy,  makes  a  new  promise  to  pay  the  debt,  then  his  discharge  will  not  pre- 
elude  a  recovery. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

Messrs.  Bonney,  Fay  &  Griggs,  for  the  appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee. 
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Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court: 

There  is  no  controversy  between  the  parties  over  questions 
of  law  arising  upon  the  record.  The  appellant  in  his  argu- 
ment has  discussed  the  questions  of  fact,  and  urges  a  reversal 
of  the  judgment  solely  upon  the  ground  that  the  judgment 
rendered  by  the  court,  before  whom  a  trial  was  had  without  a 
jury,  is  against  the  weight  of  the  evidence. 

Where  no  error  of  law  is  complained  of,  we  can  not  disturb 
the  finding  of  the  court  unless  the  judgment  is  clearly  and 
manifestly  contrary  to  the  evidence. 

The  only  question,  then,  presented  by  this  record  is,  whether 
there  was  evidence  before  the  court  upon  which  the  judg- 
ment can  be  predicated. 

The  action  was  brought  by  appellees  to  recover  a  balance 
due  for  a  quantity  of  hides  sold  appellant.  The  amount  of 
the  debt  was  not  disputed,  but  appellant  interposed  the  defense 
that  after  the  debt  was  contracted  he  was  duly  discharged  in 
bankruptcy  from  all  his  debts,  pursuant  to  the  bankrupt  laws 
of  the  United  States. 

To  this  appellees  replied — 

First,  that  the  debt  was  created  by  the  fraud  of  appellant, 
and  therefor  was  not  affected  by  the  discharge. 

Second,  after  adjudication  in  bankruptcy,  and  after  discharge, 
appellant  promised  to  pay  the  debt. 

"Whether  there  was  fraud  in  the  creation  of  the  debt  depends 
upon  the  question  whether  the  hides  were  sold  for  cash  or  upon 
credit.  If  it  be  true  that  the  sale  was  for  cash,  and  ap])ellant 
obtained  the  possession  of  the  hides  under  an  agreement  to 
pay  cash  on  delivery,  and  shipped  them  beyond  the  control  of 
appellees  and  then  refused  to  pay  cash,  such  conduct  miglitbe 
regarded  a  fraud  in  the  creation  of  the  debt,  as  contemphited 
by  the  33d  section  of  the  Bankrupt  Act. 

The  evidence  upon  the  terms  of  the  sale  is  confined  to  tlie 

two  appellees  on  the  one  side,  and  appellant  on  the  otlier. 

Benjamin  Schcenemann,  one  of  the  appellees,  says  :    "In  the 

latter  part  of  September,  1S68,  he  (appellant)  bought  of  us 

20— 80th  III. 
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628  hides,  weighing  39,429  pounds,  at  12^  per  pound,  the  terms 
cash,  as  they  usually  were — we  had  always  sold  for  cash."  It  also 
appears,  from  the  evidence  of  this  witness,  that  the  hides 
amounted  to  the  sum  of  $4,929.62;  that  the  delivery  was  com- 
pleted October  3,  having  been  commenced  two  or  three  days 
previous;  that  during  the  time  the  hides  were  being  weighed 
and  delivered  appellant  paid  $2000,  and  on  the  6th  of  October 
$729.62,  making  a  total  of  $2,729.62;  that  the  hides  were  im- 
mediately  shipped  by  appellant  to  Boston;  that  when  the  last 
payment  was  received,  appellees,  being  unable  to  get  the  bal- 
ance due,  were  obliged  to  take  a  clieck  on  the  Union  National 
Bank,  which  has  never  been  paid.  Sam'l  Schoenemann,  the  other 
appellee,  testified  he  was  not  present  when  the  hides  were  sold, 
but  the  terms  were  always  cash.  After  the  check  had  been 
obtained,  he  called  upon  appellant  with  it,  who  said:  "I  know 
I  bought  these  hides  for  cash,  but  it  is  as  good  as  cash." 

By  the  evidence  of  each  of  these  witnesses  it  appears  the 
hides  were  sold  for  cash.  The  only  evidence  to  contradict  this 
is  that  of  appellant,  who  testified  he  was  to  pay  one-half  when, 
the  hides  were  weighed,  and  the  balance  in  eight  or  ten  days. 
But  even  the  evidence  of  appellant  upon  this  point  is  not  con- 
sistent with  his  acts.  On  the  6th  day  of  October,  when  he 
was  unable  to  pay  the  balance  due  on  the  hides,  he  gave  a  check 
for  the  amount  and  dated  it  on  the  10th  day  of  October,  four 
days  later.  To  the  amount  due  he  added  two  and  one-half  dol- 
lars interest  for  the  four  days.  If  it  be  true,  as  appellant 
claims,  that  under  the  contract  he  was  to  have  credit  eight  or 
ten  days  to  pay  one-half  of  the  purchase  price  for  the  hides,  we 
can  not  well  understand  why  appellant  paid  interest  for  the 
four  days  time  he  took  to  pay  the  money  named  in  the  check. 
If,  then,  appellant  obtained  the  possession  of  the  hides  under 
a  contract  to  pay  cash  on  delivery,  and  at  once  shipped  thein 
beyond  the  control  of  appellees  and  then  refused  payment,  it 
needs  no  argument  to  show  that  such  conduct  might  warrant 
the  conclusion  that  the  debt  was  created  by  fraud;  and  while 
there  is  some  conflict  in  the  evidence  upon  this  point,  we  are 
satisfied  the  preponderance  is  clearly  with  appellees. 
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In  regard  to  the  second  brancli  of  the  case,  if  appellant, 
after  he  obtained  a  discharge  in  bankruptcy,  made  a  new  prom- 
ise to  pay  the  debt,  then  the  discharge  would  not  preclude  a 
recovery. 

The  record  contains  evidence  that,  after  petition  filed,  and 
after  adjudication,  and  even  after  the  discharge,  the  appellant 
promised  to  pay  the  debt.  It  is  true,  much  of  this  was  denied 
by  appellant,  but  it  was  for  the  court,  who  heard  the  evidence, 
to  determine  who  told  the  truth,  and  to  determine  upon  which 
side  the  testimony  preponderated,  and  where  this  has  been 
done,  and  a  conclusion  reached  upon  conflicting  proof,  it  is  no 
part  of  the  duty  of  an  appellate  court  to  interfere. 

The  judgment  will  be  aflirmed. 

Judgment  affirmed.. 


Susan  W.  Harkis 

V. 

Moses  W.  Lester  et  al. 

1.  Purchaser  under  judicial  sale.  No  principle  of  law  is  better  settled 
than  that,  where  a  court  has  jurisdiction  of  the  subject  matter  and  of  the 
persons  of  the  parties,  its  judgment  or  decree,  when  questioned  collaterally, 
will  be  held  valid,  and,  notwithstanding  the  court  may  have  proceeded 
irregularly,  a  purchaser  in  good  faith,  under  its  judgment  or  decree,  will 
be  protected. 

2.  Administrator's  sale  of  lands — sufficiency  of  affidavit  to  authorize 
publication.  It  is  not  necessary  that  an  afBdavit  filed  in  a  proceeding  by 
an  administrator  or  executor  for  an  order  to  sell  lands  to  pay  debts,  to 
authorize  the  publication  of  notice,  should  be  entitled  in  the  case.  It  will 
be  suflBcieut  if  it  states  the  necessary  facts,  and  is  filed  in  the  case,  even  if 
not  entitled  at  all,  and  without  any  caption. 

3.  Affidavit — defined.  An  affidavit  is  simply  a  declaration,  on  oath,  in 
writing,  sworn  to  by  a  party  before  some  person  who  has  authority  under 
the  law  to  administer  oaths.  It  does  not  depend  on  the  fact  whether  it  is 
entitled  in  any  cause  or  in  any  particular  way.  Without  any  caption  what- 
ever,  it  is  nevertheless  an  affidavit. 

4.  Lost  record  or  file — order  restoring  tcithout  notice,  void.  Where 
a  notice  by  publication,  and  the  certificate  of  publication  in  a  proceeding 
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by  an  executor  to  sell  lands,  are  lost,  an  order  of  the  court  substituting  a 
copy,  without  notice  to  parties  to  be  affected  thereby,  and  on  ex  parte  affida- 
vits, is  a  nullity,  and  binding  on  no  one. 

6.  The  power  of  the  court  to  replace  that  which  has  been  lost  or  de- 
glroyed  from  the  files,  for  any  cause,  can  not  be  invoked,  except  upon  rea- 
sonable notice  to  parties  adversely  interested. 

6.  Evidence — to  explain  or  contradict  record.  The  record  of  a  court 
can  never  be  contradicted,  varied  or  explained  by  evidence  beyond  or  out- 
side the  record  itself.  The  record  must  be  tried  and  construed  by  itself. 
This  rule  applies  to  evidence  to  contradict  the  finding  of  a  court  as  to  its 
jurisdiction  by  the  due  publication  of  notice. 

7.  JuKiSDiCTiON — (ffect  of  finding  in  respect  to  jurisdictional  facts.  In 
all  collateral  proceedings,  the  finding  of  the  court  that  the  defendants  were 
duly  notified  by  publication,  will  be  sufficient  evidence  of  that  fact,  unless 
the  record  shows  something  to  the  contrary. 

8.  Same — presumption.  It  will  be  presumed  that  any  court,  in  the  ab- 
sence of  competent  evidence  to  the  contrary,  before  adjudicating  upon  the 
rights  of  litigants,  heard  evidence,  and  was  satisfied,  in  some  legitimate 
mode,  that  the  defendants  were  duly  notified  according  to  law. 

9.  Evidence — to  sJiow  jurisdiction  of  defendants^  persons.  If  the  ser- 
vice upon  defendants  is  by  summons,  verbal  testimony  can  not  be  received 
to  prove  or  aid  it,  but  if  the  service  is  by  publication  of  notice,  parol  evi- 
dence may  be  received  to  show  the  notice  was  duly  published. 

10.  Administrator's  sale — omission  to  make  gxiardian  of  minor  defend- 
ants a  party.  In  a  proceeding  by  an  executor  to  sell  lands  to  pay  debts,  the 
omission  to  make  the  guardian  of  the  minor  heirs,  or  devisees,  a  party, 
would  doubtless  be  error,  in  a  direct  proceeding  to  reverse  the  decree ;  but 
in  a  collateral  proceeding,  the  omission  to  make  any  person  a  party,  as 
required  by  statute,  will  not  render  the  decree  void  as  to  persons  made  par- 
ties, and  over  whom  the  court  acquires  jurisdiction.  If  the  guardian,  who 
is  also  widow  and  devisee,  is  in  fact  made  a  parly,  it  matters  not  that  she  is 
not  described  as  guardian.  Being  in  court,  she  can  defend  in  any  capacity 
she  chooses, 

11.  Same — errors  and  irregularities  not  fatal  in  a  collateral  proceeding. 
Mere  errors  and  irregularities,  not  going  to  the  jurisdiction  of  the  court, 
will  not  vitiate  a  proceeding  by  a  personal  representative  to  sell  lands  to 
pay  debts,  however  fatal  they  might  be  in  a  direct  proceeding  to  reverse. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

The  opinion  of  the  court  gives  a  condensed  statement  of  the 
essential  facts  involved  in  the  case.    The  complainant  appealed 
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from  the  decree  below.     The  defendants  below  were  the  parties 
claimino^  title  under  the  executor's  sale. 

Mr.  H.  Waller,  and  Mr.  Edward  Eoby,  for  the  appellant. 

Mr.  George  F.  Bailey,  Mr.  Charles  W.  Griggs,  and 
Messrs.  Tulet,  Stiles  &  Lewis,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Subject  to  the  payment  of  his  debts,  Stephen  A.  Douglas 
devised  all  his  real  estate,  one-half  to  his  wife,  Adele  Douglas, 
and  the  other  half  to  his  two  sons,  Kobert  M.  and  Stephen  A. 
Douglas.  He  nominated  his  wife  and  Daniel  P.  Rhodes  as 
executors  of  his  will,  but  only  the  latter  qualified  and  took 
upon  himself  the  duties  of  the  trust  imposed.  Such  proceed- 
ings were  subsequently  had  in  the  circuit  court  of  Cook  county, 
where  the  testator  had  resided,  and  where  the  lands  are  situ- 
ated, on  the  petition  of  the  executor,  that  he  was  authorized, 
by  a  decree  of  that  court,  to  sell,  and  did,  in  pursuance  of  the 
decree,  sell  all  the  lands  of  which  the  testator  died  seized,  to 
pay  the  debts  of  the  estate.  The  lands  passed  into  the  hands 
of  bona  fide  purchasers,  and  many  of  them  have  since  been 
conveyed  to  other  parties,  who  have  made  valuable  improve- 
ments, and,  from  that  cause  and  the  general  prosperity  of  the 
country,  they  have  risen  greatly  in  value.  Mr.  Douglas  died 
in  June,  1861;  his  will  was  admitted  to  probate  in  July  fol- 
lowing, and  in  1864  the  sale  of  the  property  to  pay  debts  took 
place. 

Complainant  claims  to  have  been  a  creditor  of  the  estate, 
but  she  never  presented  her  claim,  whatever  it  may  have  been, 
against  the  estate  for  allowance. 

In  1874,  Robert  M.  and  Stephen  A.  Douglas,  who  had  then 
become  of  age,  conveyed,  by  quitclaim  deed,  whatever  interest 
they  had  in  the  undivided  half  of  the  lands  in  controversy  to 
complainant.  The  consideration  named  in  the  deed  is  nomi- 
nal, but  it  is  alleged  the  conveyance  was  made  in  consideration 
of  the  indebtedness  due  from  the  estate  to  her.     Upon  obtain- 
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ing  this  title,  complainant  filed  a  bill  for  partition,  claiming 
to  be  the  owner  in  fee  of  one-half  of  the  property,  and  that 
the  proceedings  under  which  the  executor's  sale  took  place 
were  void,  making  defendants  the  unknown  owners  of  the 
interest  of  Mrs.  Douglas,  and  persons  holding  under  her  as 
parties  claiming  the  other  half,  and  also  the  purchaser  at  the 
executor's  sale  and  parties  claiming  under  him.  She  asks  to 
have  her  title  to  one-half  of  the  lands  in  controversy  estab- 
lished, and  that  the  proceedings  of  the  court  and  the  execu- 
tor's sale  thereunder  be  declared  void,  and  removed  as  a  cloud 
upon  her  title. 

Most  of  defendants  answering  admit  the  death,  will  and 
seizin  of  the  testator,  and  claim  title  under  the  executor's  sale. 

There  is  no  controversy,  the  present  holders  all  acquired 
title  in  good  faith,  for  a  valuable  consideration,  and  with  no 
other  notice  of  any  defect  in  their  respective  titles  than  what 
may  appear  on  the  records  of  the  court  under  which  the  execu- 
tor's sale  was  made.  A  great  many  objections  have  been  taken 
to  the  validity  of  the  proceedings  under  which  defendants  ob- 
tained their  titles,  but  being  collaterally  assailed  as  they  are, 
it  will  only  be  necessary  to  notice  such  as  have  relation  to  the 
jurisdiction  of  the  court  to  pronounce  the  decree. 

No  principle  of  law  is  better  settled  than,  where  a  court  has 
jurisdiction  of  the  subject  matter  and  the  persons  of  the  par- 
ties, its  judgment  or  decree,  when  questioned  collaterally,  will 
be  held  valid;  and,  notwithstanding  the  court  may  have  pro- 
ceeded irregularly,  a  purchaser  in  good  faith,  under  its  judg- 
ment or  decree,  will  be  protected.  This  rule  has  its  foundation 
in  the  policy  of  the  law,  and  is  intended  to  give  permanency 
to  all  judicial  transactions  and  rights  acquired  thereunder. 

Tlie  petition  for  the  sale  of  the  lands  of  the  estate  was  by 
the  executor  filed  in  the  circuit  court  of  Cook  county.  It  is 
in  the  usual  form,  and  contains  every  material  allegation  neces- 
sary to  give  the  court  jurisdiction  in  the  premises.  It  suffi- 
ciently appears  from  the  record  the  real  estate  was  situated  in 
that  county,  and  that  it  had  been  the  residence  of  the  testator. 
Under  the  statute,  that  court  had  jurisdiction  to  order  the  sale 
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of  the  real  estate  to  paj  debts.  The  heirs  of  the  testator  and 
his  wife,  all  of  whom  were  devisees  under  the  will,  were  made 
defendants.  A  summons,  in  the  usual  form,  was  issued  against 
them,  but  was  returned  by  the  sheriff  not  found  as  to  all 
the  defendants.  Our  statute  has  made  provision,  where  the 
defendants  in  any  such  proceeding  are  non-residents  of  the 
State,  for  bringing  them  into  court  by  publication. 

This  was  done,  but  one  of  the  principal  objections  urged,  as 
showing  a  want  of  jurisdiction  in  the  court  to  pronounce  the 
decree,  is,  that  the  affidavit  of  Jackson  as  to  the  non-residence 
of  the  several  defendants  is  a  nullity,  and  the  reason  assigned 
is,  it  was  not  entitled  in  any  court  or  in  any  cause,  nor  could 
it  be  told,  from  it,  who  was  the  plaintiff  that  was  suing  the 
persons  called  defendants.  The  argument  is,  that  such  a  paper 
is  not  an  affidavit,  but  we  are  unable  to  appreciate  the  reason- 
ing by  which  such  a  conclusion  is  reached.  An  affidavit  is 
simply  a  declaration,  on  oatli,  in  writing,  sworn  to  by  a  party 
before  some  person  who  has  authority  under  the  law  to  admin- 
ister oaths.  It  does  not  depend  on  the  fact  whether  it  is  enti- 
tled in  any  cause  or  in  any  particular  way.  "Without  any 
caption  whatever,  it  is  nevertheless  an  affidavit. 

All  the  statute  requires  in  such  cases  is,  that  petitioner  shall 
file  an  affidavit  in  the  office  of  the  clerk  of  the  court  in  which 
his  petition  is  pending,  showing  that  any  defendant  resides  or 
has  p-one  out  of  the  State,  to  authorize  the  clerk  to  make  pub- 
lication as  to  such  defendant.  It  does  not  require  the  affidavit 
shall  be  in  any  particular  form,  or  even  that  it  shall  be  entitled 
in  the  cause.  Petitioner  is  only  required  "  to  file  with  the 
clerk  of  the  court  in  which  his  petition  is  pending  an  affidavit 
showing  that  any  defendant  resides  or  hath  gone  out  of  the 
State,"  to  authorize  the  clerk  to  make  publication. 

The  record  in  this  case  discloses  affirmatively  an  affidavit, 
showing  that  all  the  defendants  in  the  proceeding  in  the  cir- 
cuit court  to  sell  the  real  estate  of  the  testator  were  non-resi- 
dents of  the  State,  was  filed  in  the  office  of  the  clerk  of  the 
court  in  which  the  cause  was  pending,  with  the  files  of  the 
cause,  immediately  before  publication  was  made,  and  that  is 
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all  the  law  requires  to  be  done.  This  view  of  the  meaning  of 
the  statute  is  a  full  and  complete  answer  to  all  the  subtle  rea- 
soning of  counsel  upon  this  subject.  The  affidavit  is  fully 
identified  as  having  been  filed  in  that  cause,  and  what  possible 
difference  can  it  make  whether  the  title  of  the  cause  was  writ- 
ten on  the  face,  above  the  affidavit,  or  on  the  back  of  it,  or 
not  at  all  ?  Upon  what  principle,  or  bj  what  process  of  rea- 
soning, however  subtle,  could  so  trifling  an  omission,  even  if 
the  statute  had  directed  the  affidavit  to  be  entitled  in  the  cause, 
which  it  does  not,  be  regarded,  in  a  collateral  proceeding,  aa 
of  sufficient  importance  to  vitiate  a  solemn  judgment  of  a 
court  of  superior  jurisdiction,  long  years  after  it  had  been 
pronounced,  and  after  parties,  strangers  to  the  record,  had 
acquired  rights  under  it?  Should  courts  hold  judgments  in- 
valid, as  having  been  pronounced  without  jurisdiction,  for 
such  unsubstantial  reasons,  purchasers  at  judicial  sales  would 
have  but  slight  security  for  the  titles  to  their  property. 

But  a  question  is  made  as  to  the  sufficiency  of  the  publica- 
tion notice  to  give  the  court  jurisdiction  of  the  persons  of 
defendants,  because  it  did  not  contain  a  "  description  of  the 
premises  described  in  the  petition."  The  statutory  provision 
is,  the  notice  shall  contain  "the  names  of  the  parties  thereto, 
the  title  of  the  court,  and  the  time  and  place  of  the  return  of 
the  summons,  and  a  description  of  the  premises  described  in 
the  petition."  The  notice,  in  fact,  contained  everything  the 
statute  required  it  should  contain,  except  a  description  of  the 
premises  to  be  sold,  and  was  published  for  the  requisite  length 
of  time. 

The  original  records  of  the  circuit  court  in  which  the  pro- 
ceedings to  sell  the  lands  of  the  testator  Avere  had,  were  de- 
stroyed by  fire  in  1871.  All  the  evidence  we  have  of  the  con- 
tents of  the  original  records  in  that  cause  is  derived  from  a 
certified  copy  of  the  record  that  was  made  in  1870,  on  the 
application  of  the  widow  and  heirs  to  have  the  clerk  make  a 
complete  record  of  all  the  files  of  the  cause  on  the  record 
books  of  the  court,  under  the  provisions  of  the  statute  which 
gives  a  party  the  right  to  have  complete  record  made  at  his 
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own  costs.  Wlien  tlie  clerk  came  to  make  np  the  record,  no 
copy  of  the  publication  notice  or  the  publisher's  certificate 
could  be  found  among  the  files.  This  fact  he  reported  to  the 
court. 

A  petition  was  then  filed  bj  the  parties  interested,  in  which 
they  recited  the  proceedings  to  cause  a  complete  record  to  be 
made  up,  and  the  inability  of  the  clerk  to  comply  with  the 
order,  and  with  it  brought  into  court  what  they  insisted  was 
a  copy  of  the  publication  notice  and  a  copy  of  the  proof  of 
publication,  and.  asked  that  such  copies  might  be  filed  as  of 
the  proper  time,  and  be  substituted  in  place  of  the  originals 
so  lost  or  mislaid,  in  making  a  complete  record.  On  this 
application,  the  court  heard  ex  parte  aflidavits,  and  on  the  28th 
day  of  March,  1870,  an  order  was  entered  finding  that  the 
publication  notice,  part  of  the  files  in  the  original  cause,  had 
been  lost,  and  could  not  be  found,  and  directed  the  one  recited 
in  the  application  be  substituted  in  the  place  of  the  one  lost, 
as  a  part  of  the  record ;  and  further  finding  that  the  notice  had 
been  published  in  the  "  Chicago  Post,"  and  a  certificate  of 
such  publication  made,  which  had  also  been  lost,  and  in  like 
manner  directed  a  copy  of  it  to  be  filed  as  a  part  of  the  record. 

These  proceedings  were  had  in  the  circuit  court  without 
any  notice  to  the  petitioner  in  the  original  cause,  or  to  any  of 
the  purchasers  at  the  executor's  sale,  or  to  any  other  person 
adversely  interested.  Nearly  six  years  had  elapsed  from  the 
makinof  of  the  final  order  in  the  orio^inal  cause  after  the  sale, 
and  we  may  presume  it  had  been  off  the  docket  for  that  length 
of  time.  There  being  no  notice  to  any  whose  interests  were  to 
be  affected,  or  the  adverse  party,  the  proceedings  to  restore  the 
lost  files  were  without  authority  of  law  and  void.  This  pro- 
position is  so  plain  it  need  not  be  elaborated.  Here  was  a 
proceeding  to  make  a  publication  notice  a  part  of  the  recoi-d 
in  place  of  the  original  one  lost  from  the  files,  which  would, 
in  the  opinion  of  counsel,  show  the  court  had  no  jurisdiction 
of  the  cause;  and  yet,  the  parties  most  vitally  interested  had 
no  notice  any  steps  were  being  taken  in  the  cause.  The  title 
of  all  the  purchasers  at  the  executor's  sale,  and  their  grantees 
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in  possession  ot  tlie  property  to  be  affected,  was  to  be  invali- 
dated if  this  adjudication  of  the  court  is  to  be  permitted  to 
stand,  in  a  proceeding  to  which  they  were  in  nowise  made 
parties,  and  of  which  neither  they  nor  any  one  interested  in 
maintaining  the  decree  of  the  court  had  the  slightest  notice. 
On  the  plainest  principles  of  natural  justice  the  orders  of  the 
circuit  court  to  restore  the  lost  publication  notice  and  make 
the  substituted  one  a  part  of  the  record,  must  be  regarded  as 
a  nullity.  The  power  of  the  court  to  replace  that  which  has 
been  lost  or  destroyed  from  the  files,  for  any  cause,  can  not  be 
invoked  except  upon  reasonable  notice  to  parties  adversely 
interested.  The  authorities  in  this  court  and  elsewhere  are  to 
this  effect.  Haywood  v.  Collins,  60  111.  328;  Freeman  on 
Judgments,  sec.  89. 

The  court,  in  the  original  cause,  found  it  appeared  "  the  de- 
fendants have  each  been  duly  notified  of  the  pendency  of  said 
petition  by  publication  in  accordance  with  the  statute  in  such 
case  made  and  provided."  Evidence  was  offered  on  the  hear- 
ing of  this  cause  to  prove  the  notice  contained  in  the  record 
was  the  only  publication  ever  made  and  was  the  one  upon 
which  the  court  must  liave  acted.  But  one  purpose  could 
have  been  had  in  view  in  offering  this  evidence,  viz:  to  contra- 
dict the  recitals  in  the  decree  and  establish  the  fact  in  opposi- 
tion to  the  solemn  finding  of  the  court.  The  defendants  had 
not  been  notified  of  the  pendency  of  the  petition  in  accord- 
ance with  the  provisions  of  the  statute.  Even  for  this  purpose 
it  was  inadmissible  under  any  rule  of  law  with  which  we  are 
familiar.  "We  had  occasion  in  the  recent  case  of  Barnett  v. 
Wolf,  Sept.  T.  1874,  to  consider  this  question  fully.  The  doc- 
trine of  that  case  is,  the  record  of  a  court  can  never  be  contra- 
dicted, varied  or  explained  by  evidence  beyond  or  outside  of 
the  record  itself.  Any  other  rule  would  be  most  disastrous  in 
its  results.  A  judicial  record  contains  evidence  of  its  own  val- 
idity, and  should  testimony  dehors  the  record  itself  be  admit- 
ted to  contradict  or  vary  its  recitals  it  would  render  such 
records  of  no  avail,  and  definitive  sentences  would  afford  but 
slight  protection  to  the  rights  of  parties  once  solemnly  adju- 
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dicated.  Hence  all  records  must  be  tried  and  construed  by 
themselves. 

The  wisdom  of  the  rule  of  law  on  this  subject  is  apparent 
from  what  was  done  in  the  case  at  bar.  The  files  of  an  old 
newspaper  were  examined  and  a  notice  published  in  it  is  pro- 
duced and  ofi:ered  in  evidence  to  contradict  the  finding  of  the 
court  on  a  jurisdictional  fact  in  a  cause  tried  before  it.  It  is  a 
matter  of  common  notoriety,  of  which  the  court  may  tahe 
notice,  that  at  the  date  the  proceedings  M-ere  had  in  the  ori- 
ginal cause  other  newspapers  were  published  in  the  county  of 
Cook.  Noil  constat  such  a  notice  as  the  statute  requires  in 
such  cases  may  have  been  published  in  some  one  of  them,  or 
•even  in  the  journal  in  which  the  alleged  defective  notice  was 
found,  and  by  fraud  or  accident  lost  from  the  files.  But  it  is 
unnecessary  to  elaborate  the  argument  or  multiply  illustra- 
tions, for  the  rule  on  this  subject  is  settled  by  the  decision  of 
this  court,  and  we  see  no  reason  to  depart  from  it.  The  case 
of  Barnett  v.  Wolf,  supra,  in  many  points  is  analogous  with 
the  case  at  bar,  and  its  reasoning  is  conclusive  on  this  branch 
of  the  case. 

There  can  be  no  serious  doubt  that  the  publication  notice 
found  in  the  record  is  the  one  substituted  for  the  original  by 
the  court  on  the  ex  jparte  hearing  in  March,  1870.  Rejecting 
it,  as  we  must  do,  as  constituting  no  part  of  the  record,  it  fol- 
lows the  record  really  contains  no  publication  notice.  Hence 
the  question  arises  whether  the  recital  in  the  decree,  "it  ap- 
pearing to  the  court  that  the  said  defendants  have  each  been 
•duly  notified  of  the  pendency  of  said  petition  by  publication 
in  accordance  with  the  statute  in  such  case  made  and  provi- 
ded," will  be  regarded  as  sufiicient  evidence  of  the  fact  that 
due  publication  was  made  as  to  all  the  defendants  as  the  law 
directs. 

In  all  collateral  proceedings  we  entertain  no  doubt  such  find- 
ing is  sufiicient  evidence  of  service  by  publication  as  to  defend- 
ants, nothing  appearing  in  the  record  to  the  contrary,  and  to 
warrant  the  decree  as  in  cases  of  regular  notice  by  publication. 
There  is  absolutely  nothing  in  this  record,  after  expunging 
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that  which  was  improperlv  introduced  into  it,  to  show  the 
court  found  unadvisedly  or  incorrectly  on  this  jurisdictional 
fact.  It  was  the  province  of  the  court  at  the  threshhold  of  the 
investigation  to  determine  whether  it  had  jurisdiction  of  the 
defendants  in  any  lawful  way  in  that  proceeding,  and  that 
question  it  did  determine,  and  recorded  its  solemn  finding  and 
judgment.  Upon  the  authority  of  the  adjudged  cases  in  thi& 
court,  the  record  stating  the  court  found  the  defendants  had 
been  duly  notified  of  the  pendency  of  the  petition  by  publica- 
tion in  accordance  with  the  provisions  of  the  statute,  and  no- 
thing appearing  to  the  contrary,  such  finding  is  evidence  of 
the  existence  of  that  jurisdictional  fact.  According  to  the 
doctrine  of  Botsford  v.  0^ Conner  et  al.  57  111.  72,  where  the 
service  is  by  summons  verbal  testimony  can  not  be  received  to 
prove  or  aid  it.  That  can  only  be  shown  by  the  ofticer's  re- 
turn. It  is  no  doubt  otherwise  where  service  is  by  publica- 
tion, when  parol  evidence  may  be  received  to  prove  the  notice 
was  published.  Before  any  court  will  proceed  to  adjudicate 
upon  the  rights  of  parties  litigant,  the  presumption  is  it  heard 
evidence  and  was  in  some  legitimate  mode  satisfied  the  defend- 
ants had  been  duly  notified  according  to  the  provisions  of  the 
statute,  so  as  to  confer  jurisdiction. 

In  Reddick  v.  The  State  Bank,  27  111.  145,  it  was  said,  "  it 
is  to  be  presumed  that  no  court  will  state  of  record  the  exist- 
ence of  facts  which  had  no  existence,  or  pass  a  decree  or  ren- 
der a  judgment,  unless  proof  of  service  or  notice  were  actually 
produced." 

In  Moored.  Neil,  39  111.  256,  it  was  objected  that  the  notice 
was  defective  in  not  stating  the  first  and  last  days  of  publica- 
tion, as  the  statute  required.  The  decree,  however,  recited  that 
"  it  appearing  to  the  court  that  notice  according  to  law  waa 
given  of  the  pendency  of  this  cause."  It  was  held  that  this 
recital  in  the  decree  was  sufiicient  evidence  that  the  proper 
notice  had  been  given.  The  court  approves  the  cases  of  Oihson 
V.  Roll,  27  111.  92,  and  Goudy  v.  Hall,  36  111.  319,  and  say, 
"  although  the  certificate  of  the  printer  was  defective,  yet  we 
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must  presume  from  this  recital  that  the  court  received  other 
evidence  of  the  date  of  publication," 

The  case  of  Miller  v.  Handy,  40  111.  448,  is  a  well  consid- 
ered case,  and  on  the  authority  of  Reddick  v.  The  State  Bank, 
and  Goudy  v.  Hall,  the  court  say,  "  the  record,  therefore,  sta- 
ting the  fact  of  the  return  of  two  nihils,  and  nothing  to  the 
contrary  appearing,  must  be  held  prima  facie  evidence,  at 
least,  of  the  existence  of  that  fact,  and  there  is  nothing  in  the 
case  to  show  that  the  finding  of  the  court  was  not  in  strict  ac- 
cordance with  the  fact." 

Other  cases  in  this  court  are  to  the  same  effect. 

It  will  be  observed  that  there  is  a  marked  distinction  pre- 
served in  all  the  cases  where  the  decree  or  judgment  of  the 
court  is  assailed  on  error  or  on  appeal,  and  where  the  same  is 
attacked  in  a  collateral  proceeding.  This  distinction  explains 
the  apparent  conflict  in  some  of  the  cases  on  this  question. 

By  his  will  Mr.  Douglas  made  his  wife,  Adele  Douglas,  the 
guardian  of  his  children  during  their  minority,  and  the  point 
is  made  the  circuit  court  had  no  jurisdiction  to  order  the  sale 
of  real  estate  to  pay  debts,  because  the  guardian  in  that  capa- 
city was  not  made  a  party  with  the  heirs.  A  guardian  ad 
litem  was,  however,  appointed  by  the  court  for  the  heirs  that 
were  alleged  in  the  petition  to  be  minors,  who  took,  himself, 
the  trust  and  assumed  to  act  in  their  behalf. 

The  guardian  of  the  minor  heirs  is  one  of  the  persons  whom 
the  statute  directs  shall  be  made  defendant  to  any  proceeding 
had  on  the  part  of  the  executor  or  administrator  to  sell  real 
estate  to  pay  the  debts  of  the  decedent;  but  whether  the  omis- 
sion to  make  such  guardian  a  defendant  would  affect  the  juris- 
diction of  the  court  as  to  persons  regularly  before  it,  is  a  ques- 
tion that  is  pressed  upon  our  attention  as  affecting  the  validity 
of  the  decree  under  which  the  executor's  sale  was  made.  It 
would  doubtless  be  a  ground  of  error  in  any  direct  proceeding 
to  reverse  the  decree;  but  where  the  decree  is  assailed  collater- 
ally it  would  seem  the  omission  of  any  person  whom  the  stat- 
ute directs  shall  be  made  clefendant  in  such  proceedings,  would 
not  render  the  decree  void  as  to  persons  made  parties,  and  over 
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whom  the  court  had  jurisdiction  bj  service  of  process  or  oth- 
erwise. At  most  it  woukl  be  but  error  and  would  not  concern 
the  jurisdiction  of  the  court. 

In  Botsford  v.  0'' Conner,  sujpra,  this  question  was  consid- 
ered, and  it  was  there  said,  "  we  do  not  understand  the  statute 
as  requiring  all  persons  in  interest  to  be  made  parties,  to  con- 
fer jurisdiction  of  the  subject  matter  upon  the  court.  The 
court  acquires  that  jurisdiction  from  the  death  of  the  party 
seized  of  the  real  estate,  the  grant  of  letters  testamentary  or 
of  administration,  and  his  indebtedness  and  filing  the  petition 
showing  these  facts.  Tliese  are  facts  which  confer  jurisdiction 
upon  the  court  as  to  the  subject  matter.  *  *  •»  *  The 
failure  to  make  the  guardian  a  defendant  may  be  an  error,  but 
it  can  not  be  held  to  be  necessary  to  the  jurisdiction  of  the 
court  because  he  is  not  made  a  defendant,  and  the  omission  ia 
not  objected  to  in  the  court  below.  "We  can  not  hold  that  the 
court  thereby  failed  to  acquire  jurisdiction  over  those  properly 
in  court." 

But,  aside  from  this  view  of  the  law,  Mrs.  Douglas  was  made 
a  defendant  with  the  heirs  in  the  proceedings  had  in  the  cir- 
cuit court  to  sell  the  real  estate,  and  whether  she  was  described 
as  widow,  devisee  or  guardian,  or  by  no  description  at  all,  is  a 
matter  of  no  consequence.  Having  been  made  a  defendant, 
and  duly  notified  of  the  pendency  of  the  petition,  it  will  be 
presumed  she  was  in  court  and  could  defend  in  any  capacity 
she  chose.  She  was  the  widow  of  the  testator,  and  under  his 
will  she  was  a  devisee  and  guardian  of  his  minor  children.  It 
would  be  a  work  of  supererogation,  in  making  her  a  defendant, 
to  describe  her  in  three  distinct  capacities.  The  law  will  re- 
quire no  such  useless  formality.  It  is  sufficient  to  answer  all 
the  requirements  of  the  statute  in  such  cases,  that  the  guar- 
dian is  in  fact  made  a  defendant  with  the  heirs  and  brought 
into  court,  whether  such  party  is  described  as  guardian  or  not. 
It  would  be  more  regular  to  designate  the  guardian  officially, 
but  it  is  mere  form,  and  the  omission  to  do  so  would  not  de- 
prive the  court  of  jurisdiction. 

The  other  objections  taken  to  the  validity  of  the  proceedings- 
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under  which  defendants  obtained  title  all  relate  to  mere  irreg- 
ularities, but  do  not  concern  the  jurisdiction  of  the  court.  Some 
of  them  might  have  been  fatal  on  error  or  on  appeal,  but  not 
being  jurisdictional,  do  not  vitiate  the  proceedings  when  called 
in  question  collaterally.  "We  have  therefore  omitted  any  dis- 
cussion of  them.  Undoubtedly  the  court  had  jurisdiction  of 
the  subject  matter  to  order  the  sale  of  the  real  estate  of  the 
testator  to  pay  the  debts  of  the  estate,  and  having  acquired 
jurisdiction  of  the  persons  of  all  the  parties  whom  the  statute 
directs  to  be  made  defendants,  by  publication  in  accordance 
with  the  provisions  of  the  statute,  notwithstanding  the  court 
may  have  proceeded  irregularly,  its  decree  and  the  proceedings 
had  thereunder  were  effectual  to  pass  the  title  of  the  heirs  and 
de^asees  to  the  lands  sold,  to  the  purchasers  at  the  executor's 
sale. 

This  is  a  contest  between  a  creditor  of  the  estate  and  pur- 
chasers at  the  executor's  sale,  under  a  decree  of  a  court  with 
jurisdiction  of  the  subject  matter  and  of  the  persons  of  the 
parties  affected,  and  it  can  not  be  said  complainant  has  any 
superior  equities  over  defendants  because  she  deraigns  title 
from  the  heirs  who  were  minors  when  the  proceedings  were 
had.  ^Purchasers  at  judicial  sales  who  invest  their  capital  upon 
the  faith  of  a  decree  of  court  of  competent  jurisdiction,  have 
rights  that  are  just  as  sacred  and  as  much  within  the  protec- 
tion of  the  courts  as  the  rights  of  minor  heirs. }  With  the 
wisdom  of  this  sale  in  the  first  instance,  and  of  the  propriety  of 
making  it  in  the  manner  it  was,  are  questions  with  which  this 
court  has  nothing  to  do  in  the  present  case.  The  defendants 
are  in  no  way  responsible  for  it,  and  are  in  no  way  answerable 
for  any  irregularities  that  may  have  intervened  in  conducting 
it. 

The  decree  dismissing  the  bill  will  be  affirmed. 

Decree  affirmed. 
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Charles  Daegling 

V. 

John  J.  Schwartz. 

1.  Assumpsit — when  a  proper  form  of  action.  Where  a  contract  under 
seal  has  afterwards  been  varied  in  its  terms  by  a  distinct  simple  contract, 
made  upon  a  sufficient  consideration,  such  substituted  or  new  agreement 
must  be  the  subject  of  an  action  of  assumpsit,  and  not  of  an  action  of  cove- 
nant. 

2.  Where  a  contract  under  seal  contains  a  provision  for  the  modification 
of  the  design  of  the  work  to  be  performed  under  it,  but  no  provision  for  an 
extension  of  the  time  of  performance  on  account  of  any  such  modification, 
and  such  modifications  are  made,  and  by  parol  agreement  the  time  for  the 
performance  is  extended  in  consideration  thereof,  such  extension  of  time 
makes  it  a  new  contract  upon  which  the  action  of  assumpsit  will  lie. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Hekvet,  Anthony  &  Galt,  for  the  appellant. 

Mr.  Melville  W.  Fuller,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
by  John  J.  Schwartz,  plaintiff,  and  against  Charles  Daegling, 
defendant,  to  recover  damages  suffered  by  plaintiff  by  reason 
of  the  careless  manner  in  which  defendant  had  suffered  the 
brick  walls  of  a  building  he  had  put  up  for  the  plaintiff  to 
remain  exposed  to  high  winds,  by  reason  of  which  the  walls 
were  prostrated,  to  the  great  injury  of  the  plaintiff. 

There  was  a  trial  by  jnry,  and  a  verdict  and  judgment  for 
the  plaintiff,  to  reverse  which  the  defendant  appeals. 

The  questions  are  chiefly  of  fact,  which  seem  to  have  been 
fully  weighed  and  considered  by  the  jury,  under  instructions 
from  the  court. 

It  appears  that  defendant  was  a  brick  mason  in  Chicago, 
and  plaintiff  tiie  owner  of  a  lot  therein,  at  the  corner  of  Madi- 
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fion  and  State  streets.  He  employed  one  Bauer,  an  architect, 
to  prepare  plans  and  specifications  for  a  building  to  occupy 
this  lot,  of  the  dimensions  following:  Twenty-fonr  feet  front 
on  State  street  by  eighty  feet  on  Madison,  and  four  stories  high, 
with  pressed  brick  front.  Appellant's  bid  for  the  work  was 
accepted,  and  a  written  contract  executed  between  the  parties. 
After  he  had  commenced  the  work,  the  length  or  de])th  of 
the  building  was  increased  to  one  hundred  and  twenty  feet, 
and  a  stone  front  substituted  for  brick.  Appellant  made  his 
calculations  upon  this  extension,  and  undertook  to  do  the  work. 
By  the  specifications,  the  walls  were  to  be  in  place,  ready  for 
the  roof,  by  the  fifteenth  of  September,  and  the  building  to  be 
plastered  by  October  first.  It  was  tacitly  understood  and 
agreed,  that  by  reason  of  this  increase  in  the  dimensions  of  the 
building  and  change  of  front  from  pressed  brick  to  cut  stone, 
the  time  for  completion  would  necessarily  be  extended,  and  it 
was  extended  so  that  on  the  twenty-second  day  of  October,  at 
the  time  of  the  accident,  the  side  walls — the  long  walls,  were 
raised  within  about  five  feet  of  the  required  height — the  rear 
end  wall  was  about  completed,  lacking  only  topping  out.  The 
front  stone  wall  was  in  to  the  top  of  the  second  story,  or  to  the 
window  sills  of  the  third  story,  which  were  about  eighteen 
inches  below  the  upper  joists.  The  height  of  the  building  in 
front  was  to  be  fifty-five  feet,  and  at  the  rear  fifty-one  feet,  and 
the  walls  to  have  a  thickness  of  twelve  inches. 

On  this  day,  October  22,  1866,  such  being  the  condition  of 
the  work,  a  severe  storm — not  greater,  however,  than  other 
storms  which  had  visited  Chicago — occurred  in  the  nio-ht  of 
that  day,  and  prostrated  nearly  all  these  walls  exce]:)t  tlie  rear 
wall,  which  had  some  protection  from  a  large  building  adjacent 
to  it  on  the  west.  The  weather  was  wet  at  the  time,  and  had 
been  for  some  days  previous.  The  walls  had  been  laid  rapidly, 
and  the  mortar  had  not  time  to  set,  and  the  building  was  very 
much  exposed,  there  being  a  wide  street  on  one  side  and  an- 
other on  the  east  end,  whilst  on  the  south  there  was  no  protec- 
tion, so  that  the  position  of  the  structure  was,  in  a  great 
measure,  isolated, 
^l— SOth  III. 
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Under  these  circumstances,  the  common  sense  of  a  man 
of  ordinary  intelligence  would  have  been  advised  that  great 
precaution  was  necessary  to  protect  these  walls,  at  a  season  of 
the  year  when  storms  were  to  be  expected  in  that  latitude,  for 
such  is  the  proof. 

"We  think  the  weight  of  evidence  sustains  the  allegation  of 
negligence  in  this,  that  the  walls  were  not  sufficiently  braced, 
nor  were  they  braced  as  directed  by  the  architect  on  the  Sat- 
urday afternoon  of  the  day  of  the  storm,  and  when  there  was 
sufficient  time  of  the  day  remaining  to  put  in  the  necessary 
bracing  ordered  by  the  architect.  Besides  this,  failing  to  carry 
up  the  front  stone  waM  pari  passu  with  the  side  walls,  leaving 
that  wall  much  lower,  depriving  the  three  walls  of  the  strength 
they  would  otherwise  have  had,  was  negligence,  as  the  jury 
have  found;  and  it  is  satisfactorily  manifested  in  the  fact  that 
the  rear  wall,  made  of  brick,  stood  the  shock  of  the  wind,  com- 
ing as  it  did  from  the  south-west,  and  thirty  feet  or  more  of 
the  north  and  south  walls,  connected  to  the  rear  wall,  remained 
uninjured,  whilst  these  same  walls,  in  the  same  proximity  to 
the  front  end,  were,  with  that  end,  prostrated. 

It  is  urged,  a  wall  twelve  inches  thick  is  not  sufficient  for  a 
building  so  long  and  so  high  as  this,  but  that  is  immaterial. 
Appellant  was  willing  to  contract  to  put  up  the  walls,  and  he 
knew  its  exposure  to  storms  while  in  the  process  of  erection, 
was  willing  to  take  the  risks,  and  should  have  protected  his 
employer  from  loss  by  all  the  reasonable  means  in  his  power. 
This  the  jury  have  said  he  did  not  do,  and  we  do  not  doubt  the 
correctness  of  their  conclusion. 

A  point  is  made  by  appellant,  that  the  contract  being  under 
seal,  was  not  proper  evidence  in  this  action,  and  the  second  in- 
struction of  appellee  should  not  have  been  given. 

That  instruction  is  to  the  effect,  if  the  time  for  the  comple- 
tion of  the  work  was  extended  by  the  parties,  either  for  a  defi- 
nite period  or  for  a  reasonable  time  beyond  that  fixed  in  tlie 
sealed  contract  in  evidence,  then  the  point  that  an  im]>i-o]>er 
form  of  action  has  been  adopted  was  not  tenable,  and  that  such 
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agreement  to  extend  the  time  may  be  implied  from  circum- 
stances. 

In  answer  to  tlie  argument  in  support  of  this  view,  appellant 
contends  that  it  is  of  no  force,  inasmuch  as  in  the  written  con- 
tract itself  the  right  was  secured  to  appellee  to  modify  the 
design,  and  add  to  or  diminish  the  contract  price. 

This  is  so,  but  it  does  not  follow  that  for  breach  of  this  new 
agreement  assumpsit  will  not  lie.  It  is  said  by  Chitty,  where 
a  contract  under  seal  has  afterwards  been  varied  in  its  terms  by 
a  distinct  simple  contract,  made  upon  a  sufficient  consideration^ 
such  substituted  or  new  agreement  must  be  the  subject  of  an 
action  of  assumpsit  and  not  of  an  action  of  covenant.  1  Ch. 
PI.  *105. 

In  the  written  contract,  though  in  it  there  is  named  the 
right  to  modify  the  design,  etc.,  there  is  no  provision  for  an 
extension  of  time  as  consequent  upon  any  modification.  "We 
think  this  so  far  makes  it  a  new  contract,  for  a  breach  of  which 
assumpsit  will  lie.  But,  under  the  progressive  nature  of  our 
laws  and  of  judicial  opinion,  there  really  should  not  be  any 
distinction  between  contracts  under  seal  and  in  parol,  and  thej 
are  now  abolished  by  our  legislation. 

As  to  the  instructions  as  a  series,  and  as  embodying  the  law 
of  the  case,  we  have  no  fault  to  find  with  the  manner  in  which 
the  court  disposed  of  them. 

One  other  point  is  made  by  appellant  as  to  the  mode  of  as- 
certaining and  proving  the  damages.  He  insists  that  question 
was,  by  the  contract,  left  with  the  architect. 

The  proof  of  special  damages  was  proper  under  the  first 
count  of  the  declaration,  and  the  names  of  parties  given  to 
whom  moneys  were  paid  for  work  and  materials  destroyed. 
We  do  not  find  any  objection  was  made  on  the  trial  to  some 
of  these  payments.  The  payment  to  Sanders,  the  carpenter, 
who  had  put  in  the  joists  and  done  work  upon  the  building  as 
the  walls  progressed,  was  objected  to,  but  no  specific  objection 
made.  It  was  not  then  insisted  that  the  architect,  Bauer, 
should  be  called  on  this  point.  Plad  it  been  made,  it  was  quite 
easy  to  call  Bauer,  who  appears  to  have  been  a  prominent  wit- 
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ness  and  in  attendance.     This  point  can  not  be  made  here  now 
for  the  first  time. 

It  appears  to  us,  from  considering  the  facts,  that  justice  has 
been  done,  and  no  material  error  has  occurred  which  should 
deprive  appellee  of  his  money. 


The  judgment  is  affirmed. 


Judgment  affirmed. 


The  Michigan  Centeal  Kaileoad  Company 

V. 

Ebenezee  F.  Cuetis. 

1.  Carrier — liability  for  delay  in  delivering  to  succeeding  line.  If  fruit 
trees  and  shrubbery  are  destroyed  by  the  cold,  in  the  hands  of  an  interme- 
diate carrier,  by  reason  of  negligence  or  unreasonable  delay,  or  if,  by  such 
delay  in  transportation  or  in  delivering  to  the  next  carrier  in  the  line,  the 
latter  can  not,  by  reasonable  eflbrts,  transport  and  deliver  before  they  are 
destroyed  by  cold  weather,  the  former  carrier  will  be  liable  for  the  loss. 

2.  Although  a  carrier  may  be  guilty  of  unreasonable  delay  in  transpor- 
tation, he  will  not  be  liable  for  a  loss  caused  by  cold  weather,  if  he  delivers 
the  freight  to  the  next  company  in  the  line  in  suificieut  time  for  it,  by  rea- 
sonable  diligence,  to  transport  and  deliver  to  the  consignee  before  injury  by 
the  cold. 

3.  Same — excuse  for  delay  in  deliiiery  to  next  carrier.  Wliere  fruit  and 
ornamental  trees  shipped  were  destroyed  by  frost  before  reaching  their  desti- 
Tiation,  and  this  was  caused  by  delay  of  transportation  to  Chicago,  where 
they  were  to  pass  into  the  hands  of  anotlier  line,  the  fact  that  the  company's 
buildings  in  Chicago  were  destroyed  by  fire,  will  not  furnish  a  sufficient  ex- 
cuse for  the  delay,  where  it  appears  that  other  shipments,  made  afterwai'ds, 
went  through  in  time,  and  were  delivered  to  the  other  line. 

4.  Same — delivery  to  succeeding  line.  Where  it  is  the  custom  of  a  rail- 
way company,  to  whom  freight  is  delivered  in  the  car  of  another  line  for 
transportation,  not  to  receive  and  forward  the  same  until  expense  bills  are 
delivered  by  the  preceding  line,  with  directions,  the  first  company,  being 
conversant  with  the  rule,  can  not  be  regarded  as  having  delivered  a  car  of 
freight  before  complying  with  such  custom,  and  thus  exonerate  itself  from 
loss  occasioned  by  the  delay. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  tlie  Hon. 
John  G.  Kogers,  Judge,  presiding. 

Messrs.  Walkek,  Dexter  &,  Smith,  for  the  appellants. 

Mr.  F.  W.  S.  Brawlet,  and  Mr.  D.  "W.  Jackson,  for  the  ap- 
pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears,  from  this  record,  that  this  was  an  action  brought 
against  appellants,  as  common  carriers  from  Detroit,  Michi- 
gan, to  Chicago,  in  this  State,  to  recover  the  value  of  a  quan- 
tity of  fruit  trees  and  shrubbery,  shipped  from  Rochester, 
New  York,  to  various  points  in  this  State.  Appellee  claims 
that  the  trees  were  destroyed  by  freezing  whilst  en  route.  The 
shipment  was  made  at  Rochester  on  the  28th  day  of  October, 
1871,  by  the  Blue  Line  Transportation  Company,  and  receipts 
given  by  the  ]S^ew  York  Central  railroad. 

The  trees  arrived  at  Detroit  and  were  delivered  to  appellants 
on  the  the  3d  day  of  November,  1871,  with  the  exception  of 
two  boxes  consigned  to  Lena,  in  this  State,  which  arrived  at 
Detroit  on  the  8th  day  of  that  month.  All  of  the  trees  except 
those  shipped  to  Lena  reached  Marshall,  a  station  on  appel- 
lants' road,  on  the  4th  of  November,  and  remained  there  until 
the  14th  of  that  month,  when  they  were  started  for  Chicago, 
and  arrived  at  that  point  at  4  o'clock  on  the  evening  of  the 
16th. 

Appellants  claim  that  the  trees  were  delivered  on  the  same 
day  to  the  Illinois  Central  railroad,  for  further  transportation 
to  the  places  of  their  destination.  But  this  is  denied  by  ap- 
pellee, who  insists  that  the  trees  were  not  delivered  to  that 
company  until  the  22d  of  the  month.  This  delivery  did  not 
embrace  the  trees  shipped  to  Lena,  but  they  were  delivered  to 
the  Northwestern  Railroad  Company,  for  transportation  to 
their  destination.  The  trees  delivered  to  the  Illinois  Central 
railroad  arrived  at  Freeport,  to  which  place  they  were  shipped, 
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on  the  27tli  daj  of  November,  and  those  shipped  to  Lena 
arrived  there,  one  box  on  the  21st  and  the  other  on  the  22d. 

It  is  admitted  that  tlie  ordinary  time  for  transportation  from 
Detroit  to  Chicago  was  three  days,  and  the  ordinary  time  from 
Chicago  to  Freeport  and  otlier  points  on  the  Illinois  Central 
railroad  to  which  this  freight  was  consigned,  was  from  eighteen 
to  twenty-four  hours.  The  trees  were  frozen  when  they 
reached  the  various  places  to  which  they  were  shipped,  but 
appellant  insists  they  did  not  freeze  whilst  they  were  in  their 
hands,  and  that  they  can  not  be  held  liable  for  any  damage  to 
the  trees  after  they  had  passed  from  their  possession  to  that 
of  others. 

"Appellants  claim  that  they  did  not  undertake  to  deliver  the 
trees  within  any  given  time,  and  that  the  delay  at  Marshall, 
between  Detroit  and  Chicago,  was  caused  by  the  great  fire  of 
October  8th  and  9th,  A.  D.  1871,  which  burned  all  appellants' 
freight  houses  in  the  city  of  Chicago,  and  destroyed  all  its 
facilities  for  handling  and  delivering  freight." 

The  jury  found  a  verdict  in  favor  of  plaintiflf  for  $1950.50, 
and,  after  overruling  a  motion  for  a  new  trial,  the  court  ren- 
dered judgment  on  the  verdict,  and  defendants  appeal. 

The  question  is,  whether  appellants  were  guilty  of  negligence 
which  caused  the  loss  sustained  by  appellee.  If  it  was  remote, 
and  only  a  link  in  the  chain  of  causes  which  ultimately  pro- 
duced the  injury,  then  they  are  not  Mable,  even  if  there  was 
negligence;  but  if  they  failed  to  exercise  due  diligence  com- 
mensurate with  the  duty  of  the  undertaking,  and  the  negli- 
gence was  a  proximate  cause  of  the  loss,  they  must  be  Held 
liable.  Had  the  trees  come  to  Chicago  in  the  usual  time,  from 
Detroit,  the  loss  would  not  have  occurred.  Appellants  were 
the  last  carriers  having  the  custody  of  the  trees,  before  they 
passed  to  the  railroads  that  made  the  ultimate  delivery  to  the 
consignee.  They  were,  therefore,  proximate  in  the  chain  of 
agents  that  held  the  trees  in  custody,  and  if  the  trees  were 
not  destroyed  in  their  hands,  they  were,  in  the  hands  of  the 
next  carriers  to  whom  they  made  delivery.  If  the  trees  were 
destroyed  in  their  hands  by  reason  of  negligence  or  unreason- 
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able  delay,  or  if  sucli  delay  held  the  trees  back  until  the  next 
carrier  could  not,  by  reasonable  efforts,  prevent  the  destruction 
of  the  trees,  then  appellants  are  liable  for  the  loss.  They  did 
not  have  the  right  to  delay,  unreasonably,  the  delivery  of  the 
trees  until  they  would  inevitably  be  destroyed  in  the  hands 
of  the  next  carrier,  and  then  be  heard  to  say  that  they  were 
destroyed  in  the  hands  of  the  company  into  whose  hands  they 
passed  them  for  ultimate  delivery.  If  thej'^  were  guilty  of 
such  negligence,  they  thus  rendered  themselves  liable,  no 
matter  in  whose  hands  the  trees  were  overtaken  and  destroyed 
by  the  frost,  if  the  injury  was  the  natural  and  proximate  re- 
sult of  their  acts. 

Suppose  they  had  held  the  trees  thirty  days,  instead  of  the 
time  it  is  claimed  they  did  hold  them,  and  then  delivered  them 
to  the  connecting  carrier  in  the  line,  and  the  next  day,  as  a 
consequence  of  such  delay,  the  trees  had  been  frozen,  before  it 
was  possible  for  the  last  line  to  make  delivery,  would  any  one 
claim  appellants  were  free  from  liability?  Whether  justifiable 
or  not,  they,  in  such  a  case,  would  be  the  cause  of  the  loss. 
"We  think,  if  appellants  withheld  these  trees  until  the  22d  day 
of  November,  that  such  action  caused  the  destruction  of  the 
property,  as  the  evidence  fully  satisfies  our  minds  that  the 
cold  was  sufiiciently  intense,  on  the  22d  and  23d,  to  destroy 
the  trees,  if  it  was  not  so  for  several  previous  days. 

The  law  holding  appellants  to  a  high  degree  of  diligence  as 
common  carriers,  if  there  were  circumstances  justifying  the 
delay,  to  exonerate  themselves  from  liability  they  were  bound 
to  satisfactorily  show  such  facts. 

Appellants,  in  the  second  point  made  in  their  brief,  urge  the 
memorable  fire  in  Chicago,  on  the  8th  and  9th  of  October, 
1871,  as  an  excuse  for  the  delay,  as  it  destroyed  their  freight 
buildings  and  other  facilities  for  handling  freight,  as  also  the 
effect  thereby  produced  on  the  freight  traffic  between  Chicago 
and  the  East.  Have  appellants  shown  that  they  used  all  rea- 
sonable efforts  to  transport  this  property  in  due  time?  It 
appears  that  other  freight  came  over  this  road  after  the  fire,  in 
about  the  usual   time;  that  a  car  containing  trees,  and  con- 
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signed  to  appellee  at  Rockford,  etc.,  from  Rochester,  Kew 
York,  was  billed  at  Suspension  Bridge  on  the  24:th  of  October, 
1871,  and  arrived  at  Chicago,  over  appellants'  road,  on  the  31st 
of  the  same  month,  and  was  delivered  to  the  ^Northwestern 
Railroad  Company  on  the  3d  of  November,  1871;  that  the 
Lena  trees  were  received  at  Detroit  on  the  8th  day  of  !N^ovem- 
ber,  1871,  and  were  received  in  Chicago  on  the  16th,  with  the 
trees  shipped  on  the  3d,  five  days  before.  This  shows  that 
freight  was  not  brought  throngli  in  the  order  in  which  it  was 
shij^ped,  notwithstanding  the  testimony  of  appellants'  wit- 
nesses that  it  was  the  custom  of  the  company  to  bring  freight 
forward  in  the  order  in  which  it  was  received  by  them.  Nor 
is  it  explained  why  this  freight  did  not  arrive  in  the  same  time 
as  the  other.  The  only  explanation  is  proof  of  the  general 
custom.  From  the  evidence,  the  jury  were  warranted  in  find- 
ing tliat  appellants  were  guilty  of  unreasonable  delay  in  bring- 
ing this  freight  forward  to  Chicago. 

As  to  the  car  load  of  trees  which  was  sent  to  Freeport,  the 
destruction  of  the  freight  buildings  could  not  matter  in  the 
least,  inasmuch  as  those  trees  never  went  into  the  depot;  and 
we  infer  the  tracks  had  been  repaired  for  some  time  previous 
to  the  shipment  of  the  trees,  so  that  the  transfer  could  be 
made  in  the  usual  mode. 

But  conceding  that  unreasonable  delay  did  occur,  still 
the  company  could  not  be  held  liable  for  the  loss,  if  they 
brought  the  freight  forward  and  delivered  it  to  other  compa- 
nies in  suflicient  time  for  them,  by  reasonable  diligence,  to 
have  delivered  the  trees  before  they  could  have  been  injured 
by  the  frost.  The  whole  question,  then,  turns  upon  whether 
the  trees  were  tlius  delivered  to  the  other  companies. 

It  seems  that  there  is  no  dispute  that  the  trees  were  received 
in  Cliicago  on  the  16th  of  November,  and  that  the  car  con- 
taining them  was  run  into  tlie  yard  of  the  Illinois  Central 
road  on  the  16th  or  17th,  but  it  is  contended  that  the  latter 
road,  according  to  custom  and  the  usual  course  of  business 
between  the  roads,  had  no  right  to  send  tliis  car,  containing 
these  trees,  forward  until  appellants  should  send  the  expense 
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bills,  with  directions  to  ship,  to  the  office  of  the  Illinois  Cen- 
tral road,  and  that  the  bills  and  such  instructions,  in  this  case, 
were  not  so  sent  until  the  morning  of  the  22d  of  November, 
and  hence  the  latter  company  had  no  right  to  send  this  freight 
forward,  and  were  not  in  complete  possession  of  the  property 
prior  to  that  time. 

Tucker,  the  general  freight  agent,  testified  that  the  Illinois 
Central  railroad  would  not  receive  and  forward  freijrht  without 
tlie  expense  bills  from  appellants'  road,  but  he  also  states  that 
he  does  not  know  the  fact  of  his  own  knowledge. 

Frink,  foreman  of  out-freight  for  the  Illinois  Central  rail- 
road, testified  that  he  went  into  that  position  on  the  20th 
of  ]SJ"ovember,  1871;  that  appellants  sent  this  car  into  their 
yard  on  the  afternoon  of  the  16th,  and  he  entered  it  on  his 
books  as  being  received  on  the  morning  of  the  next  day.  He 
also  testified  that  the  engines  of  his  road  took  cars  that  were 
going  over  their  road  from  the  yard  to  his  office;  that  the  car 
was  not  there  on  the  21st,  but  he  found  it  there  on  the  morn- 
ing of  the  22d,  and  that  he  then  went  into  his  office  and  for 
the  first  time  he  found  the  expense  bills  on  his  table.  He  tes- 
tified: ''I  remember  distinctly  that  when  I  went  in  the  house 
in  the  morning,  and  went  along,  my  man  opened  the  cars,  and 
this  car  of  trees  was  in  the  house,  and  I  thought  immediately 
whether  I  had  bills  of  it  or  not.  I  knew  that  I  had  none  the 
day  before;  I  went  in  where  I  kept  my  bills,  and  found  them 
there."  But  he  says  that  he  does  not  know  how  they  came 
there  or  who  brought  them. 

Tucker,  the  freight  agent  of  the  Illinois  Central  Railroad 
Co.,  testified:  "We  always  require  the  expense  bills  before 
we  take  possession  of  freight  to  handle  for  our  road.  I 
believe  that  is  a  universal  custom.  If  I  had  regarded  that 
as  a  car-load  lot,  I  should  have  sent  to  the  defendant  fur  the 
bills;  but  not  so  regarding  it,  I  sent  it  to  the  Burlington,  ex- 
pecting that  they  had  the  bills  there.  When  I  saw  a  car  load 
of  miscellaneous  freight,  or  a  car  containing  anything  that  I 
thought  should  be  transferred,  I  sent  it  up  there." 
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The  evidence  shows  that  it  was  the  custom  of  appellants  to 
send  the  expense  bills  to  the  Illinois  Central  railroad,  but  we  fail 
to  find  any  evidence  as  to  the  time  w^hen  they  were  sent  in  this 
case.  Appellants,  to  prove  that  fact,  only  prove  and  rely  on 
proof  of  their  custom  and  general  course  of  business.  It  also 
appears  that  the  Illinois  Central  railroad  sometimes,  when 
there  was  delay,  sent  to  appellants  for  expense  bills,  from 
which  it  may  be  inferred  that  appellants  were  not  always 
prompt  in  transmitting  them.  But  it  does  not  appear  that  the 
Illinois  Central  Eailroad  Company  were  nnder  any  obligations 
to  so  send,  but,  on  the  contrary,  we  infer  that  appellants  were 
bound  to  do  so,  when  freight  which  was  received  by  them 
was  to  be  sent  forward  by  the  Illinois  Central. 

All  the  evidence  considered,  we  think  the  jury  were  war- 
ranted in  finding  that  these  trees  were  not  fully  delivered  and 
put  into  the  possession  of  the  Illinois  Central  Company  until 
on  the  22d  of  November,  and  it  is  not  contested  that  the  latter 
company  sent  them  forward  on  the  next  day. 

Then,  when  does  the  evidence  show  that  the  trees  were  de- 
stroyed? It  would  seem  to  be  obvious  that  it  did  not  occur 
before  they  reached  Chicago,  and  the  admission  by  the  stipula- 
tion shows  that  the  coldest  weather  that  occurred  after  the 
trees  were  shipped,  until  they  arrived  at  Freeport  and  Lena, 
was  on  the  22d,  23d,  24th  and  25th  of  November.  The  cold- 
est was  on  the  morning  of  the  23d,  and  it  was  but  two  degrees 
warmer  the  evening  before.  From  the  15th  to  the  27th  it  was 
below  freezing  point,  with  but  few  exceptions,  <xud  then  only 
slightly  above.  Whatever  the  theory  in  reference  to  such  mat- 
ters may  be,  we  have  the  undoubted  fact  tiiat  the  trees  were  in 
fact  frozen,  and  we  think  the  jury  were  fully  warranted  in 
finding  that  it  occurred  in  Chicago,  or  at  least  in  part,  before 
leaving  there,  and  was  completed  on  the  next  day  after  they 
were  sent  forward,  and  we  think  that  they  were  justified  in 
finding  that,  had  the  car  containing  the  trees  been  fully  and 
completely  delivered  in  the  usual  time,  or  at  least  without 
unnecessary  delay,  to  the  Illinois  Central  road,  after  reaching 
Chicago,  the  trees  would  have  gone  forward  in  time  to  have 


1875.]  YoiGT  V.  Eesok.  331 

Opinion  of  Ihe  Court. 

reached  their  destination  witliout  injury.  The  cold  weather 
was  approaching,  and  the  hazard  of  delay  was  increasing,  and 
it  required,  considering  the  nature  of  the  freight,  and  its  lia- 
bility to  injury  from  frost,  that  all  reasonable  efibrts  should 
have  been  used  to  get  them  into  the  hands  of  the  next  carrier 
in  the  line  before  winter  should  set  in,  or  the  weather  become 
severely  cold.  Failing  to  do  so,  appellants  were  liable  for  the 
neglect. 

The  evidence  in  this,  as  in  many  other  cases,  is  not  of  that 
clear  and  satisfactory  character  as  to  be  free  from  doubt,  but 
when  it  is  all  considered,  we  think  it  justified  the  verdict,  and 
the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  arQirined. 


Frederick  W.  Voigt 
Mary  Resor. 

1.  Landlord  and  tenant — liability  of  latter  for  rent.  "Wliere  a  party 
in  possession  of  a  room  pays  rent  to  the  plaintiff  at  the  end  of  a  quarter,  this 
will  afford  evidence  of  the  relation  of  landlord  and  tenant,  and  warrant  a 
finding  of  his  liability  to  pay  rent  to  the  plaintiff  as  long  as  he  occupies  the 
premises. 

2.  Same — liability  under  lease  for  rent.  A  party  in  possession  of  a  room 
under  a  lease  purporting  to  be  made  by  a  third  person  to  the  plaintiff's  an- 
cestor, with  an  assignment  by  such  third  person  to  him,  can  not  be  held 
liable  for  rent  under  the  lease. 

Appeal   from   the   Circuit   Court  of  Peoria  county;    the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  Yoigt  &  McKenzie,  for  the  appellant. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  brought  by  Mary  Resor  to  recover  for  two 
months  and  thirteen  days'  rent  of  a  room  in  Powell's  Block, 
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Peoria,  from  May  31  to  August  13,  1874,  at  $13.33  per  month 
—$32.51. 

Plaintiff,  in  the  court  below,  recovered  the  amount  of  her 
claim,  and  the  defendant  appealed. 

It  appeared  tliat  the  plaintiff  was  one  of  the  heirs  of  E. 
]Sr.  Powell,  deceased ;  that,  by  a  di\'ision  of  the  property  of 
the  estate  among  the  heirs,  plaintiff  became  the  sole  owner  of 
this  room  for  which  rent  is  claimed.  There  was  introduced  in 
evidence,  on  the  trial,  a  lease  from  A.  M.  Scott,  of  the  first 
part,  to  E.  N.  Powell,  of  the  second  part,  of  the  room  in  ques- 
tion, from  March  1,  1871,  to  the  1st  of  March,  1876,  at  the 
rent  of  $160  per  annum,  payable  quarterly,  on  the  last  days  of 
May,  August,  November  and  February  of  each  year,  on  the 
back  of  which  lease  there  was  an  assignment  thereof  to  appel- 
lant, dated  Dec.  1,  1871,  signed  by  Albert  M.  Scott,  and  also 
an  assignment  from  appellant  to  Isaac  C.  Edwards,  bearing 
date  August  13,  1874. 

There  was,  doubtless,  a  mistake  in  this  lease,  in  the  trans- 
position of  the  names  of  the  lessor  and  lessee. 

Appellant  insists  upon  two  grounds  of  defense:  that  the  lease 
was  one  to  Powell  instead  of  from  him,  and  that  the  lease  was 
assigned  by  appellant  to  Edwards  on  the  13th  of  August,  1874^ 
and  as  the  quarter's  rent  did  not  become  due  until  August  31, 
1874,  he  was  not  liable  as  assignee  for  any  rent  becoming  due 
subsequently  to  his  assignment  of  the  lease. 

We  do  not  see  that  appellant  can  be  charged  as  assignee 
under  this  lease. 

But,  entirely  independent  of  the  lease,  we  are  of  opinion 
there  is  evidence  to  establish  appellant's  liability. 

The  evidence  shows  that  the  husband  of  the  appellee  had 
collected  for  her  from  the  appellant,  rent  for  the  room  for  a 
preceding  quarter.  This  was  an  acknowledgment  by  appellant 
of  the  existence  of  the  relation  of  landlord  and  tenant  between 
appellee  and  himself,  and  Avas  evidence  to  warrant  the  finding 
of  his  liability  to  pay  rent  to  the  appellee  so  long  as  he  occu- 
pied the  premises. 

The  judgment  will  be  afiirmed. 

Judgment  affirmed. 
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The  Northwestern  University 

V, 

The  People  ex  rel.  Henry  B.  Miller. 

Taxation — "power  of  legislature  to  exempt  property.  It  was  not  competent 
for  the  General  Assembly,  under  the  constitution  of  1848,  to  exempt  from 
taxation  property  owned  by  educational,  religious  or  charitable  corporations, 
which  was  not  itself  used  directly  in  aid  of  the  pui-poses  for  which  the  cor- 
porations were  created,  but  which  was  held  for  profit  merely,  although  the 
profits  were  to  be  devoted  to  the  proper  purposes  of  the  corporation. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
M.  R,  M.  Wallace,  Judge,  presiding. 

Mr.  Sidney  Smith,  and  Messrs.  Goodeich  &  Patterson,  for 
the  appellant. 

Mr.  James  P.  Root,  and  Mr.  George  O.  Ide,  for  the  appel- 
lee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  appeal  is  from  a  judgment  rendered  by  the  Cook  county 
court  against  certain  lands  and  town  lots  in  the  towns  of  Evan- 
ston  and  Willmette,  in  Cook  county,  for  delinquent  taxes. 

Appellant's  claim  is,  that  the  lands  and  town  lots  are  exempt 
from  all  taxation,  which  claim  is  based  on  the  fourth  section 
of  an  amendment  to  its  charter,  approved  Feb.  14,  1855,  in 
these  words:  "  That  all  property,  of  whatever  kind  or  descrip- 
tion, belonging  to  or  owned  by  said  corporation,  shall  be  for- 
ever free  from  taxation  for  any  and  all  purposes." 

It  is  conceded  by  a  stipulation  read  in  evidence  on  the  trial 
in  the  court  below,  and  made  part  of  the  record,  that  the  lands 
and  town  lots,  the  taxation  on  which  is  in  controversy,  "  are 
leased  by  appellant  to  different  parties  on  leases  for  a  longer 
or  a  shorter  time,  and  that  none  of  them  are  used  or  occupied 
for  buildings  or  other  direct  appliances  for  education." 

The  question  we  propose  to  consider  is,  conceding  that  the 
clause  we  have  quoted  from  appellant's  charter  is,  as  it  seems 
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to  be,  broad  enough  to  comprehend  these  lands  and  town  lots, 
was  it  competent  for  the  General  Assembly,  under  the  consti- 
tution of  1848,  which  was  in  force  at  the  date  of  that  enactment, 
to  grant  an  exemption  so  broad  and  sweeping  in  its  character  1 

It  was  provided  by  section  three,  article  nine,  of  that  instru- 
ment :  "The  property  of  the  State  and  counties,  both  real  and 
personal,  and  such  other  property  as  the  General  Assembly 
may  deem  necessary  for  schools,  religious  and  charitable  pur- 
poses, may  be  exempted  from  taxation." 

It  is  not  claimed  that  appellant  is,  in  any  sense,  a  public 
corporation,  but  it  is  claimed  that  the  purpose  for  which  it  is 
created  is  so  far  beneficial  to  the  public,  that  it  affords  a  suffi- 
cient consideration  for  the  grant  of  exemption  from  taxation 
in  the  amendment,  and  that  when  the  amendment  was  accepted 
and  acted  upon  by  the  corporators  it  must  be  held  a  vested 
right,  which  can  not  be  withdrawn  by  subsequent  legislation, 
because  of  the  provision  in  the  constitution  of  the  United 
States  which  prohibits  a  State  from  passing  a  law  impairing 
the  obligation  of  a  contract. 

If  it  was  competent  for  the  General  Assembly  to  make  the 
exemption,  we  are  not  disposed  to  contest  the  correctness  of 
this  position ;  but  if  it  was  not  competent  to  make  the  exemp- 
tion, the  attempt  was  a  nullity,  and  the  case  is  not  affected  by 
the  constitution  of  the  United  States. 

The  corporation  being  private,  the  tax-payer,  in  general,  is 
relieved  of  no  obligation  in  consequence  of  the  exemption  which 
he  would  otherwise  have  to  discharge  by  the  payment  of  taxes, 
and  in  proportion  as  appellant  becomes  the  owner  of  property 
which  is  thereby  withdrawn  from  taxation,  the  burden  of  tax- 
ation is  increased  upon  him. 

The  equality  between  burden  and  benefit,  in  such  cases,  is 
presumptive  only,  and  can,  if  at  all,  only  be  true  in  fact  in 
reference  to  the  public  as  an  aggregate.  In  the  very  nature 
of  things,  such  exemptions  must,  pro2:)ortionally,  increase  the 
burdens  upon  individual  tax-payers,  in  many  cases,  where  there 
can  be  no  corresponding  actual  benefits.  It  is  true,  it  is  im- 
practicable that  there  can,  in  any  instance  of  the  levy  and  col- 
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lection  of  public  taxes,  be  an  actual  equivalent  received  by 
eveiy  tax-payer  for  the  full  amount  he  pays,  or  that  there  can 
be  any  system  of  taxation  devised  so  perfect  in  its  practical 
operation,  that  there  shall  be  no  inequality  in  the  distribution 
of  the  burden;  but  it  has  always  been  recognized  that  laws 
imposing  taxes  are  just  and  equitable  in  proportion  as  they 
approximate  such  principles,  and  unjust  and  inequitable  as 
they  depart  from  them.  The  general  principle  upon  which 
taxation  was  required  to  be  levied  by  the  constitution  of  184S, 
was  that  of  uniformity,  and  exemptions  were  exceptional,  and, 
therefore,  to  be  construed  strictly;  and  such  is  the  general 
rule  of  construction  in  regard  to  exemptions  from  taxation. 
Cooley  on  Taxation,  146 ;  Sedgwick  on  Stat,  and  Const.  Law, 
632.  As  is  said  in  a  recent  case  by  the  Supreme  Court  of  the 
United  States,  Tucker  ^r.  Ferguson^  22  "Wallace,  575:  "The 
taxing  power  is  vital  to  the  functions  of  government.  It 
helps  to  support  the  social  compact,  and  give  it  efficacy.  It 
reaches  the  interests  of  every  member  of  the  community.  It 
may  be  restrained  by  contract  in  special  cases  fc^r  the  public 
good,  where  such  contracts  are  not  forbidden — but  the  contract 
must  be  shown  to  exist.  There  is  no  presumption  in  its  favor. 
Every  reasonable  doubt  should  be  resolved  against  it.  Where 
it  exists  it  is  to  be  rigidly  scrutinized,  and  never  permitted  to 
extend,  either  in  scope  or  duration,  beyond  what  the  terms  of 
the  concession  clearly  require.  It  is  in  derogation  of  public 
right,  and  narrows  a  trust  created  for  the  good  of  all." 

Bearing  in  mind  this  rule  of  construction,  if  it  had  been 
intended  the  General  Assembly  was  to  be  empowered  to  exempt 
all  property,  of  whatever  kind  or  description,  as  is  assumed  to 
be  done  by  the  amendment  to  the  charter,  we  must  suppose  it 
would  have  been  so  said,  in  unmistakable  language.  By  the 
language  of  the  constitution  w^e  have  quoted,  while  a  discre- 
tion is  conferred  on  the  General  Assembly,  whether  to  exempt 
or  not,  and  if  it  shall  determine  to  exempt,  the  amount  of  the 
exemption,  it  is  clearly  restricted,  in  the  exercise  of  this  dis- 
cretion, to  property  for  schools,  and  for  religious  and  charitable 
purposes.     Property  for  such  purposes,  in  the  primary  and 
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ordinary  acceptation  of  the  term,  is  property  whicli  is  itself 
adapted  to  and  intended  to  be  nsed  as  an  instrumentality  in 
aid  of  such  purposes.  It  is  the  direct  or  immediate  use,  and 
not  the  remote  or  consequential  benefit  to  be  derived  through 
the  means  of  the  property,  that  is  contemplated.  Houses,  fur- 
niture, grounds,  etc.,  to  be  actually  used  for  educational  pur- 
poses, may  be  said  to  be  for  schools,  or  for  school  purposes; 
but  property  to  be  used  in  farming  or  manufacturing,  or  in 
trades,  is  property  for  farming,  for  manufacturing  or  for  trade, 
and  the  purpose  to  which  the  resulting  profits  may  be  devoted 
does  not  change  its  character.  So,  property  owned  by  corpo- 
rations created  for  school,  religious  or  charitable  purposes,  and 
property  for  schools,  or  religious  or  charitable  purposes,  by  no 
means  necessarily  mean  the  same  thing.  The  ownership  may 
extend  to  all  kinds  of  property  authorized  by  the  charter, 
whether  it  is  such  as  is  to  be  actually  used  in  connection  with 
the  purposes  of  the  incorporation  or  otherwise;  but  property 
for  the  purposes  of  the  incorporation  must  be  such  as  is  to  be 
used  in  conivection  with  those  purposes.  An  accurate  descrip- 
tion of  the  property,  the  tax  upon  which  is  in  controversy, 
would  seem  to  be,  "  property  used  for  profit  for  the  benefit  of 
the  university." 

As  illustrative,  and  in  support  of  this  construction,  the  fol- 
lowing cases,  which,  though  arising  on  the  construction  of 
statutes,  are  equally  pertinent  to  the  construction  of  like 
clauses  in  constitutions,  may  be  referred  to: 

In  The  First  M.  E.  Church  v.  The  City  of  Chicago,  26 
in.  482,  the  question  was,  whether,  under  a  statute  exempting 
from  taxation  "  every  building  erected  for  the  use  of  any  liter- 
ary, religious,  benevolent,  charitable  or  scientific  institution," 
a  building  was  exempted  of  which  the  third  and  fourth  stories 
were  in  one  large  room  used  exclusively  for  religious  purposes, 
while  the  first  and  second  stories  were  rented  for  compensa- 
tion, and  the  proceeds  applied  to  religious  j)urposes;  and 
it  was  held,  the  portion  rented  for  compensation  was  tax- 
able, and  the  portion  occupied  for  religious  purposes  was  not. 
The  court  said:     The  meaning  of  the  law  is,  as  applied  to 
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religions  buildings  and  furniture,  that  they  must  be  used 
directly  for  sacred,  and  not  for  secular  purposes.  It  is  not 
enough  that  the  profits  or  income  of  the  secular  uses  are  to  be 
applied  to  sacred  purposes.  When  money  is  made  by  the  use 
of  the  building,  that  is  profit,  no  matter  to  what  purpose  that 
money  is  applied.  It  will  be  observed  that  the  words  of  the 
statute,  there,  in  describing  the  building  to  be  exempted,  are, 
"  any  building  for  the  use  of  any  literary  or  religious  society," 
etc. ;  and  the  argument  that  the  fact  the  profits  derived  from 
renting  were  devoted  exclusively  to  religious  purposes,  showed 
that  the  rooms  rented,  as  well  as  the  balance,  were  for  the  use 
of  the  religious  society,  was  equally  as  forcible,  and  rested  on 
the  same  premises,  as  does  the  argument  here  that  the  property 
is  for  schools,  or  the  purposes  of  schools,  although  it  is  devoted 
to  agricultural,  or  other  purposes  entirely  disconnected  from 
schools,  because  the  profits  to  be  derived  from  renting  it  are 
to  be  appropriated  in  aid  of  the  university. 

In  Pierce  v.  The  Inliahitants  of  Cambridge,  2  Gushing, 
612,  the  statute  exempted  from  taxation  "  the  personal  prop- 
erty of  all  literary,  benevolent,  charitable  and  scientific  institu- 
tions, and  such  real  estate  belonging  to  such  institutions  as 
shall  be  actually  occupied  by  them,  or  by  the  ofiicers  of  such 
institutions,  jfor  the  purposes  for  which  they  were  incorpo- 
rated." 

The  plaintiff  was  a  professor  of  mathematics  and  astronomy 
in  Harvard  College,  and  tlie  house  and  land  which  he  occupied 
was  the  property  of  the  college,  but  had  been  let  to  him  at  a 
rent  of  $400  a  year,  and  the  question  was,  whether  this  prop- 
erty was  within  the  exemption  of  the  statute.  It  was  held 
that  it  was  not — that  the  occupation  of  a  lessee  was  not  such 
an  occupation  as  was  intended  by  the  statute,  but  that  it  would 
have  been  otherwise  if  the  building  had  been  erected  by  one 
of  the  professors  or  officers  of  the  college,  and  had  been  occu- 
pied b}^  the  plaintiff  with  the  permission  of  the  college,  and 
without  having  any  estate  therein  or  paying  any  rent  therefor. 

Washhurn  College  v.  Commissione7's  of  Shawnee  County , 
8  Kansas,  344,  presented  the  question,  whether  a  quarter  sec- 
23— 80th  III. 
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tion  of  land  lield  by  the  plaintiff,  whicli  was  a  literary  and 
educational  institution,  for  tlie  sole  purpose  of  thereafter  erect- 
ing its  permanent  buildings  thereon,  but  which  was  at  that 
time  unimproved  and  unoccupied,  was  exempt  from  taxation 
under  a  clause  in  a  statute  exempting  from  taxation  "  all  prop- 
erty used  exclusively  for  State,  county,  municipal,  literary, 
educational,  scientific,  religious  and  charitable  purposes;"  and 
it  was  held  that  it  was  not.  See,  also,  Orr  v.  Baker,  4  Ind.  86; 
Methodist  Church  v.  Ellis,  38  ib.  3;  Lowell  v.  Lowell,  1 
Metcalf,  538;  States.  Ross,  4  Zabriskie,  497;  Wyman  v.  St. 
Louis,  17  Mo.  335. 

Our  conclusion  is,  that  it  was  not  competent  for  the  Gen- 
eral Assembly  to  exempt  from  taxation  property  owned  by 
educational,  religious  or  charitable  corporations,  which  M-as 
not  itself  used  directly  in  aid  of  the  purposes  for  which  the 
corporations  were  created,  but  which  was  held  for  profit  merely, 
although  the  profits  were  to  be  devoted  to  the  proper  purposes 
of  the  corporation.  To  the  extent,  therefore,  that  the  4th  sec- 
tion of  the  amendment  to  appellant's  charter,  approved  Feb- 
ruary 14,  1855,  assumes  to  do  so,  it  is  to  be  considered  void 
and  of  no  effect,  but  no  further. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Fayette  T.   Dimick,  Admr. 

V. 

The   Chicago  and  Northwestekn  Railway  Co. 

1.  Bill  of  exceptions — tclien  unnecessary.  Where  the  court  renders 
judgment  in  favor  of  the  defendant,  notwithstanding  a  general  finding  in 
favor  of  the  plaintiff,  there  being  also  special  findings  as  to  certain  interro- 
gatories, knd  this  is  assigned  for  error,  no  bill  of  exceptions  is  necessaiy,  as 
the  motion  for  such  judgment  admits  the  evidence  suflicient  to  warrant  the 
special  finding  of  facts. 

2.  Special  verdict — whether  inconsistent  with  general  one.  In  an  ac- 
tion against  a  railway  company,  to  recover  damages  for  causing  the  death 
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of  a  person,  through  negligence,  the  jury  found  the  issues  for  the  phiiiUilT 
and  assessed  his  damages,  but  also  found,  in  response  to  special  interroga- 
tions, that  the  deceased  looked  and  listened  for  the  cars  while  driving  on  the 
highway  before  going  upon  the  railroad  traclc,  both  before  and  after  passing 
a  cornfield  which  obstructed  the  view;  tliat  before  going  upon  the  tra('li  he 
was  told  to  stop,  as  the  cars  were  coming,  but  tliat  he  did  not  hear  this,  and 
that  no  bell  was  rung  or  whistle  sounded  by  the  approaching  train  wliicli 
caused  the  deatli;  it  was  held  that  the  special  finding  was  not  inconsistent 
with  the  general  verdict,  and  did  not  justify  the  court  in  rendering  judgment 
for  the  defendant. 

3.  Negligence — on  the  part  of  one  killed  while  crossing  a  railroad. 
Where  a  person,  when  approaching  a  railroad  crossing,  looks  and  listens  for 
an  approaching  train  before  passing  a  cornfield  which  obstructed  tlie  view, 
and  after  passing  the  same,  again  looks  and  listens,  and  no  warning  is  given 
him  by  bell  or  whistle,  he  will  be  guilty  of  no  negligence  on  liis  part  in 
going  upon  the  track,  and  the  fact  that  he  is  told  to  stop,  that  the  cars  are 
coming,  which  he  does  not  hear,  will  not  change  the  rule. 

4.  Sajie — on  part  of  railroad.  Where  a  railroad  company  permits  brush 
and  other  obstructions  on  its  right  of  way  so  as  to  prevent  the  view  of  ap. 
proaching  trains  by  travelers  on  the  higliway  crossing  its  track,  and  ne"-- 
lects  to  give  any  signal  of  danger  by  a  train  approaching  the  crossing, 
either  by  ringing  a  bell  or  sounding  a  wliistle,  whereby  a  party,  in  attempt- 
ing to  cross  the  track  on  the  public  road,  is  killed,  the  company  will  be 
guilty  of  negligence. 

Writ  of  Error  to  the  Circuit  Court  of  Rock  Island  county; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  plaintiff  in  error,  as 
the  administrator  of  the  estate  of  Gilbert  H.  Dimick,  deceased, 
against  defendant  in  error,  to  recover  damages  for  the  death 
of  the  deceased,  through  negligence.  The  material  facts  appear 
in  the  opinion. 

Mr.  C.  J.  Johnson,  and  Mr.  A.  C.  Johnson,  for  the  plaintiff 
in  error. 

Mr.  "William  Barge,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court; 

On  the  trial  the  jury  found  the  issues  for  plaintiff,  and  as- 
sessed his  damages  at  $3,500;  but  the  court,  on  motion  of 
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defendant,  under  the  statute  then  in  force,  rendered  judgment 
for  defendant,  on  the  ground  the  S23ecial  findings  of  fact  bj  the 
jurj  were  inconsistent  with  the  general  verdict.  That  decis- 
ion is  the  onlj  error  assigned. 

The  action  was  to  recover  damages  sustained  by  the  widow 
and  next  of  kin  by  reason  of  the  death  of  Gilbert  H.  Dimick, 
which  it  is  alleged  was  caused  by  the  negligence  of  the  serv- 
ants of  defendant.  Each  count  contains  chars^es  of  ne£:li- 
gence  against  defendant,  which,  it  is  averred,  contributed  to 
produce  the  death  of  plaintiff's  intestate:  First — With  neg- 
ligence in  running  and  managing  its  engines.  Second — In 
allowing  trees  and  brush  to  be  standing  and  growing  on  the 
right  of  way,  so  as  to  hinder  and  prevent  persons  from  discov- 
ering the  approach  of  trains.  Third — In  not  ringing  a  bell 
or  sounding  a  whistle.  And,  fourth — With  negligence  gen- 
erally. 

At  the  trial  both  parties  submitted  a  number  of  interroga- 
tories, to  which  the  jury  returned  specific  and  several  answers. 
These  answers  are  all  so  concise  that  they  convey  no  meaning, 
except  in  connection  with  the  questions  submitted,  and  even 
then  we  can  not  be  certain  we  accurately  compreliend  the  mean- 
ing. ^Necessarily  they  must  be  construed  together,  if  we 
would  obtain  any  clear  understanding  of  what  the  jury  really 
intended  to  find.  Any  other  course  would  make  the  several 
findings  appear  to  be  flatly  contradictory,  and  inconsistent  one 
with  another. 

Objection  is  made,  the  record  contains  no  bill  of  exceptions. 
That,  we  apprehend,  can  make  no  difference.  Making  the  mo- 
tion for  judgment  notwithstanding  the  general  verdict  in  favor 
of  plaintiff,  admits  the  evidence  is  sufiicient  to  warrant  the 
special  findings  of  fact.  Unless  those  special  findings  are  true, 
there  is  absolutely  nothing  upon  which  defendant  can  rest  its 
motion. 

Construing  together  the  special  findings  of  fact,  as  well  for 
plaintiff  as  defendant,  we  see  nothing  in  them  inconsistent 
with  the  general  verdict,  and  no  reason  appears  why  they  may 
not  stand  together.     Pi-incipally,  it  is  insisted,  the  facts  found 
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show  deceased  omitted  the  usual  care  for  his  persoual  safety  in 
driving  upon  the  raih'oad  track  where  the  fatal  collision  occur- 
red. We  do  not  think  this  position  can  be  maintained.  One  of 
the  facts  found  is,  deceased  looked  and  listened  for  the  cars  while 
driving  on  the  highway,  before  going  upon  the  railroad  track 
at  the  crossing;  another,  he  looked  for  the  cars  while  approach- 
ing the  railroad  track  after  he  had  passed  the  cornfield ;  and 
another,  he  listened  for  the  cars  after  he  passed  the  cornfield 
fence,  and  before  he  drew  upon  the  railroad  track  at  the  cross- 
ing. Admitting  these  facts  to  be  true,  as  the  motion  does, 
what  more  would  any  prudent  man  have  done  to  secure  his 
personal  safety?  How  far  this  cornfield  fence  was  from  the 
crossing  we  can  not  know;  but  from  the  fact  it  is  a  point  de- 
signated in  defendant's  interrogatories,  we  may  infer  it  is  a 
place  where  the  deceased  ought  to  have  looked  and  listened  for 
signals  of  danger,  and  hearing  or  seeing  none,  he  might  with 
safety  proceed.  But  in  answer  to  this  view,  it  is  said  deceased 
was  told  "  to  stop,  that  the  cars  were  coming."  It  is  true  the 
jury  found  the  deceased  was  so  told;  but  they  also  found  he 
did  not  hear  that  warning.  What  possible  difference  could  it 
make  if  he  was  told  to  stop,  if  he  did  not  hear  it?  It  gave 
him  no  warning  of  the  danger  at  hand.  By  the  positive  find- 
ings of  the  jury  we  are  informed  he  had  previously  observed 
every  reasonable  precaution  any  prudent  man  would  adopt  for 
his  safety.  He  had  looked  for  the  approach  of  cars  before  ven- 
turing upon  the  track.  No  danger  could  be  discovered,  for  the 
reason  the  view  was  cut  oflT  by  brush  and  other  obstructions 
permitted  to  stand  on  the  right  of  way,  between  the  track  and 
the  highway  upon  which  he  was  traveling.  Notwithstanding 
he  twice  listened  for  the  signals  of  danger  which  the  law  made 
it  the  imperative  duty  of  the  company  to  give,  he  heard  none, 
for  the  reason  that,  by  the  finding  of  the  jury,  none  were  given. 
No  bell  was  rung  and  no  whistle  was  sounded.  One  other  all 
important  fact  found  is,  that  had  these  signals  been  given  they 
would  have  warned  deceased  of  the  approaching  train  in  time  to 
have  avoided  the  collision.  So  far,  then,  from  these  special  find- 
ings being  inconsistent  with  the  general  verdict,  they  tend  most 
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strongly  to  sustain  it.  "We  do  not  entertain  tlie  slightest  doubt 
the  jnrj  themselves  so  understood  these  special  findings,  and 
to  hold  otherwise  is  to  make  them  find  a  verdict  they  never  in- 
tended to,  and  never  would  have  found.  Indeed,  a  verdict  of 
not  guilty  would  have  been  wholly  inconsistent  with  the  spe- 
cial facts  found.  According  to  this  record,  deceased  observed 
every  reasonable  precaution  for  his  personal  security,  while  de- 
fendant omitted  every  duty  imposed  by  law  or  by  a  due  regard 
for  the  safety  of  the  lives  and  property  of  citizens,  when  ap- 
proaching a  crossing  of  a  public  highway. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reviersed. 


Andrew  Wilkinson 
Hannah  E.  Deming. 

1.  Divorce — effect  of  decree  on  right  to  custody  of  child.  A  decree  on 
divorce,  being  granted  for  the  fault  of  the  husband,  and  giving  the  custody 
absolutely  to  the  mother,  takes  away,  ^ps(?  facto,  all  control  of  the  father 
over  the  child,  until  it  is  restored  by  the  action  of  the  proper  court. 

2.  Same — right  of  mother  to  appoint  testamentary  guardian.  Where  the 
custody  of  a  child  is  given  to  the  mother  by  decree,  on  divorce  for  the  fath- 
er's fault,  she  may,  by  will,  appoint  a  guardian  for  such  child;  and  where 
such  guardian  is  not  shown  to  be  an  unfit  person,  and  the  child  expresses  a 
desire  to  remain  with  such  guardian,  who  is  a  relative  and  attached  to  the 
child,  the  court,  on  the  application  of  the  father,  will  not  give  him  its  cus- 
tody. 

3.  Practice — objection  to  evidence.  On  an  application  by  a  divorced 
father  for  the  custody  of  his  child,  he  can  not  assign  for  error  that  the  court 
admitted  ex  parte  affidavits  in  evidence  against  him,  where  the  record  shows 
no  objection  made  to  them. 

4.  Evidence — withdraicn  answer.  Where  a  party  withdraws  liis  answer 
to  a  bill  for  divorce,  and  suffers  a  decree  to  pass  for  waul  of  an  answer,  he  can 
not,  afterwards,  in  a  contest  as  to  the  custod}^  of  a  child,  read  the  same  in 
evidence,  as  it  ceases  to  exist  as  an  answer  after  withdrawal. 
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Appeal  from  the  Circuit  Court  of  Wliiteside  county;  tho 
Hon.  "William  W.  Heaton,  Judge,  presiding. 

This  was  a  petition  filed  by  the  appellant  against  the  appel- 
lee, to  obtain  the  custody  of  appellant's  infant  daughter,  Sarah 
A.,  then  about  seven  years  of  age.  It  appears  tliat  in  January, 
1871,  the  mother  of  the  child  obtained  a  decree  of  divorce 
against  the  appellant  for  cruel  treatment,  which  gave  her  the 
custody  of  the  daughter.  On  Dec.  2,  1873,  the  mother  died, 
having,  by  her  last  will,  appointed  the  appellee  testamentary 
guardian  of  the  child.  The  county  court  afterwards  granted 
letters  of  guardianship  to  appellee,  without  notice  to  appellant. 
The  petition  sought  to  have  these  letters  revoked.  The  court 
refused  to  take  jurisdiction  and  to  grant  the  prayer. 

Messrs.  Heney  &  Johnson,  for  the  appellant. 
Mr.  F.  D.  Ramsay,  for  the  appellee. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

Several  questions  of  importance,  and  new  in  this  court,  arise 
upon  this  record. 

The  first  is,  what  is  the  effect  of  a  decree  of  divorce  a  vm- 
ctdo,  for  the  fault  of  the  husband,  wherein  the  custody  of  the 
child  is  committed  to  the  wife.  And,  second,  on  the  death  of 
the  wife,  the  child  surviving,  has  she  the  power  to  appoint,  by 
will,  a  guardian  for  the  infant,  the  father  of  the  infant  living. 

We  are  inclined  to  hold,  the  decree,  on  a  divorce  being 
granted  for  the  fault  of  the  husband,  giving  the  custody  abso- 
lutely to  the  mother,  takes  away,  ipso  Jucto,  all  control  of  the 
father  over  the  child.  It  nullifies,  or  at  least  neutralizes,  the 
rule  of  the  common  law,  and  takes  from  the  father  all  power 
thereafter  over  the  infant,  until  it  shall  be  restored  by  the 
action  of  a  proper  court.  By  the  decree,  the  infant  is  no 
longer  the  child  of  the  divorced  father,  but  is  entirely  under 
the  control  of  the  mother,  until,  in  this  case,  the  infant  being  a 
female,  she  shall  arrive  at  the  age  of  eighteen  years. 

If  this  be  so,  then  as  the  fatlier,  in  case  there  had  been  no 
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separation,  could  have  appointed  a  guardian  hj  his  last  will 
and  testament,  so  could  the  mother,  she  having,  by  a  decree 
of  a  court  of  competent  jurisdiction,  been  vested  with  the  abso- 
lute control  of  the  infant. 

Section  17,  of  ch.  47,  title  "  Guardian  and  Ward,"  E.  S. 
1845,  p.  268,  gives  power  to  the  father  to  make  such  a  testa- 
mentary disposition  of  his  child.  The  mother,  when  of  sound 
mind  and  memory,  being  sole,  may  dispose,  in  like  manner,  of 
the  custody  and  tuition  of  a  child  living,  if  the  father  has  made 
no  such  disposition,  or  in  any  other  manner  restrained  the  right 
of  the  mother. 

The  act  of  1874  makes  somewhat  different  provisions  on  this 
subject,  but  are  not  supposed  to  govern  this  case,  as  the  decree 
of  divorce,  and  giving  the  custody  of  the  child  to  the  mother, 
passed  in  1871,  and  under  the  act  of  1845. 

There  is  no  testimony  tending  to  show  the  guardian  and 
appellee  in  this  case  is  not  a  fit  person  to  take  charge  of  this 
child,  and  to  rear  her.  They  seem  to  be  devoted  to  each  other, 
and  the  child,  on  examination  by  the  judge,  expressed  a  pre- 
ference to  remain  with  her,  being  her  maternal  aunt,  and  ex- 
hibitino'  m*eat  unwillino^ness  to  be  committed  to  the  care  of 
appellant,  whom  she  did  not  know. 

A  point  is  made,  that  the  court  admitted  improper  testi- 
mony, being  ex  parte  afiidavits,  on  behalf  of  appellee.  We  da 
not  see  any  objection  in  the  record  to  admitting  the^e  affida- 
vits— they  seem  to  have  gone  in  by  consent.  J^or  was  there 
any  error  in  refusing  to  appellant  the  right  to  read  his  answer 
in  the  divorce  case,  for  the  reason  that  paper,  as  an  answer,  had 
been  withdrawn  from  the  files  by  appellant,  and  a  decree  taken 
against  him  for  want  of  an  answer.  There  was  no  answer  to 
be  read — it  had  no  existence. 

It  may  be  well  to  say,  in  the  event  of  the  death  of  the  pre- 
sent guardian,  a  court  of  chancery  would  hav^e  power  to  enter- 
tain, on  another  application,  the  suit  of  the  father  for  the 
custody  of  the  child,  if  she  has  not  reached  mature  age. 

We  see  no  error  in  the  record,  and  the  decree  must  be 

affirmed.  7~>  ^       j 

JJea^ee  ajjirmea* 
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Feanoes  Butler 

V. 

S.  P.   AValker. 

1.  Constitutional  law — power  of  the  legislature  to  amend  charter  of 
corporation.  Where  a  special  charter  of  an  insurance  company  contains  a 
provision  that  it  may  be  altered,  amended  or  repealed  at  any  time,  there  can 
be  no  doubt  of  the  power  of  the  legislature  to  so  amend  such  charter  in 
such  manner  as  it  may  see  proper,  in  reference  to  the  rights,  duties  and  lia- 
bilities of  the  company  and  its  stockholders. 

2.  Insurance  companies — liability  of  stockholders.  The  stockholders 
in  all  insurance  companies  subject  to  the  General  Insurance  Law  of  1869,  are 
liable  for  the  debts  of  their  company  to  the  full  amount  of  their  respective 
shares  of  stock,  where  the  full  amount  subscribed  has  not  been  paid  in. 

3.  A  stockholder  is  not  relieved  from  this  liability  by  payment  of  the 
sum  subscribed  by  him.  Until  the  full  capital  stock  is  paid  in,  and  a  cer- 
tificate of  the  fact  made  and  recorded,  he  is  liable  to  be  sued  for  the  debts 
of  the  company  to  the  amount  of  his  stock. 

4.  Same — ^ect  of  law  of  1869  on  special  charters.  The  19th  section  of 
the  General  Insurance  Law  of  1869  is  broad  and  comprehensive,  and  brings 
all  insurance  companies  organized  before  and  doing  business  in  this  State 
at  the  time  of  its  passage,  under  all  its  provisions  as  fully  as  if  it  had  enu- 
merated them  by  name,  and  its  effect  is  to  amend  such  charters  so  as  to 
make  them  conform  to  its  provisions. 

5.  Practice  in  Supreme  Court — cause  for  opening  judgment.  The 
fact  that  there  are  a  large  number  of  other  cases  pending  in  the  court  below 
involving  the  same  questions  decided  by  this  court  in  a  particular  case,  is 
no  ground  for  opening  the  judgment  therein.  Such  decision  is  no  impedi- 
ment to  the  trial  of  the  other  cases.  When  they  are  tried  they  may  be 
brought  to  this  com*t,  and  then  the  propriety  of  the  former  decision  may  be 
examined. 

Appeal  from  the  Superior  Court  of  Cook  countj;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Shufeldt,  Ball  &  "Westoven,  for  the  appellant. 
Mr.  D.  E.  K.  Stewart,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant  brought  an  action  in  the  court  below  against 
appellee,  to  recover  the  amount  of  loss  she  claims  to  have  sus- 
tained from  fire,  under  a  policy  of  insurance.  To  the  declara- 
tion a  demurrer  was  filed,  which  was  sustained  by  the  court, 
and  a  judgment  was  rendered  in  bar  of  the  action. 

The  General  Assembly,  by  a  special  charter,  on  the  20th  day 
of  February,  1861,  incorporated  The  Equitable  Insurance 
Company,  The  charter  confers  the  powers  usual  to  such  or- 
ganizations. The  14th  section  of  the  charter  contains  this 
provision:  "In  case  of  any  loss  or  losses  whereby  the  capital 
stock  of  said  company  becomes  lessened  before  all  the  install- 
ments are  paid  in,  each  proprietor  or  stockholder  shall  be  held 
accountable  for  the  installments  that  may  remain  unpaid  on 
his  share  or  shares  at  the  time  of  such  loss  or  losses  taking 
place:  Provided^  that  the  stockholders  shall  not  be  individ- 
ually liable  beyond  the  amount  of  stock  held  by  them  respect- 
ively." 

The  16th  section  declares  that  the  act  shall  take  immediate 
efiect,  and  continue  in  force  for  fifty  years,  but  contains  this 
reservation:  "But  may  at  any  time  be  altered,  amended  or 
repealed  by  the  legislature  of  the  State  of  Illinois." 

The  company  organized,  its  capital  stock  being  duly  sub- 
scribed and  a  portion  thereof  paid  by  the  stockholders.  No 
change  was  made  iu  the  charter,  unless  by  the  general  act  for 
incorporating  and  regulating  insurance  companies,  which  was 
adopted  on  the  11th  day  of  March,  1869.  The  16th  section 
of  this  act  provides  that,  "  the  trustees  and  corporators  of  any 
company  organized  under  this  act  shall  be  severally  liable  for 
all  debts  or  responsibilities  of  such  company  to  the  amount 
by  him  or  them  subscribed,  until  the  whole  amount  of  the 
capital  of  such  company  shall  have  been  paid  in,  and  a  certifi- 
cate thereof  recorded  as  hereinbefore  provided."  In  this  case 
the  whole  amount  of  stock  was  not  paid  in  and  a  certificate 
thereof  recorded. 
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Tlie  19t]i  section  provides  tliat,  "All  insurance  companies 
Heretofore  organized  in  the  State  of  Illinois,  and  now  doing 
"business  in  this  State,  are  hereby  brought  under  all  the  pro- 
visions of  this  act,  except  that  their  capital  may  continue  of 
the  amounts  and  character  named  in  and  authorized  by  their 
respective  charters,  during  the  existing  term  of  such  charters, 
and  the  investments  of  the  capital  and  assets  of  such  compa- 
nies may  remain  the  same  as  prescribed  by  their  charters,  any- 
thing in  this  act  to  the  contrary  notwithstanding;  and  such 
companies  shall  be  entitled  to  all  of  the  privileges  and  powers 
granted  them  by  their  charters."  (Sess.  Laws  1869,  p.  217.) 
These  are  believed  to  be  all  the  enactments  which  bear  on  the 
questions  presented  by  this  record. 

About  one  and  a  half  years  after  the  adoption  of  this  act, 
the  insurance  company  issued  to  appellant  a  policy  of  insu- 
rance on  her  property,  to  the  amount  of  $2500,  and  whilst  the 
policy  was  in  force,  the  property  was  destroyed  by  the  fire  in 
Chicago  of  the  9th  of  October,  1871.  By  reason  of  heavy 
losses,  the  company  was  prosecuted  to  bankruptcy.  Appellant 
gave  proper  notice  of  her  loss,  proved  her  claim,  but  received 
nothing  from  the  bankrupt  estate.  Appellee  was  a  stockliolder 
when  the  policy  was  issued,  at  the  time  of  the  fire,  and  until 
the  company  was  declared  a  bankrupt,  and  owned  $2500  of  the 
stock  of  the  company.  To  render  him  liable  as  a  stockholder 
to  the  extent  of  her  loss  under  the  policy,  she  brought  this 
Buit.  The  declaration  discloses  the  facts  we  have  stated,  and 
to  it  a  demurrer  was  interposed  and  sustained  by  the  court, 
and  a  judgment  in  bar  of  the  act'on,  and  for  costs,  was  ren- 
dered. The  case  is  brought  to  this  court,  and  the  judgment 
sustaining  the  demurrer  is  assigned  for  error. 

It  is  agreed  that  but  two  questions  arise  on  this  record:  1st. 
Had  the  General  Assembly  the  power,  under  the  reservation 
in  the  charter,  to  alter,  amend  or  repeal  their  charter,  or  power 
to  impose  duties  and  liabilities  not  imposed,  but  from  which 
they  were  exempted  by  the  charter?  2d.  And  if  there  was 
such  power,  did  the  General  Assembly  exercise  it  in  enacting 
the  General  Insurance  Law? 
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Had  the  General  Assembly  the  power  to  impose  this  liabil- 
ity upon  the  stockholders?  We  think  they  unquestionably 
had,  by  virtue  of  the  reservation  of  the  power  to  alter,  amend 
or  repeal  the  charter. 

The  question  as  to  whether  the  General  Assembly  may  alter 
or  amend  a  charter  which  does  not  contain  such  a  reservation 
of  power,  is  not  presented  by  this  record,  as  the  reservation  is 
clear,  distinct  and  unambiguous,  and  was  assented  to  when  the 
charter  was  accepted  and  the  company  organized.  Hence  that 
question  need  not  now  be  discussed. 

But  in  a  case  like  the  present,  when  the  General  Assembly, 
in  express  terms,  reserves  the  right  to  alter,  amend  or  repeal, 
that  enters  into  and  forms  a  part  of  the  contract  precisely  as 
does  any  other  provision  of  the  charter.  Any  reasonable  con- 
struction which  can  be  placed  on  this  reservation  must  hold 
that  the  company  entrusted  the  General  Assembly  with  any 
and  all  powers  in  reference  to  the  rights,  duties  and  liability 
of  the  body  and  its  members,  which  they  might  see  proper  ta 
impose.  They,  in  receiving  such  a  charter,  trusted  to  the 
"wisdom  and  justice  of  the  General  Assembly  in  their  future 
action.  The  reservation  is  explicit,  and  is  ample  in  its  terms, 
and  we  are  at  a  loss  to  see  how  it  can  be  questioned.  If  so 
plain  a  proposition  required  the  citation  of  authorities  to  sus- 
tain it,  many  adjudged  cases  could  be  referred  to,  directly  in. 
point. 

The  authorities  referred  to  by  appellee  do  not  apply  to  this 
question.  They  are  decisions  growing  out  of  amendments  to 
charters,  imposing  duties  or  restrictions  on  such  bodies  when 
the  power  was  not  reserved  by  the  constitution  or  in  the  char- 
ter itself,  or  where  such  a  power  was  reserved,  and  the  body 
had,  under  their  charter,  paid  for  property  or  privileges  to 
others,  of  which  the  General  Assembly  subsequently  attempted 
to  deprive  them  by  enactment.  Bnt  we  have  not,  in  our  re- 
searches, found  any  case  Avhich  holds  that,  when  such  power 
has  been  reserved,  it  may  not  be  exercised  constitutionally. 
Neither  the  fundamental  law  nor  public  policy  forbids  the 
General  Assembly  and  a  corporation  from  making  a  contract 
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that  the  former  may  alter,  amend  or  repeal  their  charter  at 
pleasure,  or  from  its  exercise,  as  was  done  in  this  case. 

The  19th  section  of  the  General  Insurance  Act  is  broad  and 
comprehensive.  It  brings  all  insurance  companies,  in  plain 
and  unmistakable  terms,  under  all  of  the  provisions  of  the  act, 
with  the  enumerated  exceptions;  and  the  liabilities  imposed 
bj  the  16tli  section  constitute  one  of  the  provisions  of  the  act; 
and  the  General  Assembly  having  reserved  the  power,  without 
any  limit,  to  alter,  amend  or  repeal  the  original  charter  of  the 
company,  they,  it  seems  to  us,  intended  to  impose  these  liabili- 
ties on  the  shareholders  of  The  Equitable  Insurance  Company, 
It  was  a  company  theretofore  organized  in  this  State,  and  was 
then  doing  business  in  the  State,  and  was  manifestly  brought 
under  these  and  all  other  provisions  of  that  law  as  fully  as  had 
the  act,  in  terms,  named  this  company. 

When  such  a  charter  is  obtained,  the  stock  subscribed  and 
the  company  organized,  it  procures  business,  and  individuals 
receive  policies  on  the  faith  that  the  entire  stock  so  subscribed 
has  been  or  will  be  paid  in,  and  held  as  a  fund  to  meet  all 
losses.  It  is  this  assurance  that  gives  such  a  company  credit 
in  the  community.  And  the  General  Insurance  Law  is  de- 
signed to  secure  the  policyholders  against  loss  from  the  insol- 
vency of  such  companies.  There  should  be  paid  in  the  full 
amount  of  the  capital  subscribed,  and  if  not,  then  the  law 
holds  the  several  stockholders  liable,  to  the  amount  of  their  sub- 
scriptions, for  the  debts  of  the  company.  It  is  therefore  made 
the  interest  of  each  shareholder  to  see  that  the  entire  capital 
is  paid  in,  and  a  certificate  of  the  fact  made  and  recorded,  as 
required  by  the  law,  and  a  failure  to  have  that  done  renders 
the  several  stockholders  liable  for  the  debts  of  the  company  to 
an  amount  equal  to  the  stock  he  holds,  l^or  is  the  require- 
ment of  the  law  answered  by  a  portion  of  the  shareholders 
paying  the  full  amount  subscribed  by  them.  They  remain 
liable  until  the  stock  is  all  paid  in  and  the  certificate  of  the 
fact  is  made  and  recorded.  Hence  it  is  a  matter  of  no  im- 
portance, in  considering  this  question,  whether  appellee  has 
paid  in  full  for  all  of  the  stock  for  which  he  subscribed.     All 


350  Butler  v.  Walker.  [Sept.  T. 

Additional  opinion. 

the  stock  had  not  been  paid  in  full,  a  certificate  of  the  fact  had 
not  been  made  and  recorded,  and  hence  appellee  was  liable  for 
the  amount  of  appellant's  claim  for  the  loss  under  her  policy. 

It  then  follows  that,  as  the  charter  was  amended  by  the  Gen- 
eral Insurance  Law,  and  as  its  requirements  were  not  observed, 
and  the  loss  sustained  by  appellant  became  a  debt  against  the 
company,  appellee's  liability  became  fixed,  to  the  amount 
of  his  stock  therein,  and  the  claim  of  appellant  not  exceeding 
that  amount,  the  declaration  disclosed  a  right  to  recover. 

The  court  below  erred  in  sustaining  the  demurrer,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

A  petition  for  a  rehearing  and  to  re-open  the  judgment  in 
this  case  having  been  filed,  the  following  additional  opinion 
was  filed: 

Per  Curiam:  "We  have  considered  the  petition  filed  in  this 
cause  to  re-0]3en  the  same,  and  the  afiidavits  in  support  thereof. 
We  are  informed  by  the  petition  that  other  cases  involving  a 
large  amount  are  pending  in  the  courts,  depending  on  the 
same  questions  as  are  found  in  the  above  entitled  cause.  We 
are  of  opinion  there  is  no  impediment  to  the  trial  of  those 
causes,  or  any  one  or  more  of  them,  by  the  court  in  which  they 
are  pending,  the  decision  of  which  can  be  brought  to  this 
court  in  the  usual  manner,  for  revision,  when  the  grounds  of 
the  decision  in  the  above  cause  can  be  re-examined  by  this 
court. 

The  petition  to  re-open  the  cause  is  not  according  to  the 
practice  of  the  court,  and  we  must  deny  the  same. 

The  order  staying  proceedings  is  vacated  and  set  aside. 
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James  H.  Bowen  et  al. 

V. 

Mart  Bond  et  al. 

1.  Jurisdiction — may  he  sTioicn  from  recitals  in  decree.  The  recitals  in  a 
decree  or  order  are  proper  evidence  to  show  jurisdiction,  in  a  collateral  pro- 
ceeding. 

2.  Same — sufficiency  of  recital  to  show.  Wliere  an  order  for  the  sale  of 
land  by  an  administrator  recited,  "  and  now,  on  this  day,  came  the  petition- 
ers, by  Chene}',  their  attorney,  and  made  proof  of  the  service  of  notice 
according  to  the  provisions  of  the  statute  in  such  case  made  and  provided:  " 
Held,  that  this  was  sufficient  to  show  service  of  notice  of  the  application, 
together  with  a  copy  of  the  account  and  petition  as  authorized  by  the  Re- 
vised Statutes  of  1845,  and  gave  the  court  jurisdiction  of  the  parties. 

3.  Administrator's  saIuE— jurisdiction  depending  on  petition  when  the 
files  are  lost.  Where  the  entitling  of  an  order  of  sale  by  an  administrator 
shows  there  was  a  petition,  this  will  be  sufficient  to  give  the  court  jurisdic- 
tion of  the  subject  matter  to  order  the  sale,  when  the  sale  is  attacked  in  a 
collateral  proceeding. 

4.  In  a  proceeding,  under  the  Revised  Statutes  of  1845,  by  an  adminis- 
trator, for  the  sale  of  land  to  pay  debts,  it  is  not  essential  to  the  jurisdiction 
of  the  court  that  the  petition  should  show  the  lands  of  which  the  intestate 
died  seized,  if  that  fact  otherwise  appears  upon  the  face  of  the  record,  as 
by  recital  in  the  order  of  sale. 

5.  Same — order  construed  as  to  time  of  sale.  An  order  "  that  said  peti- 
tioners  be  authorized  and  empowered  to  make  sale  of  said  land,"  etc.,  "and 
that  they  be  required  to  make  report  to  this  court,  at  the  next  term  thereof, 
of  therr  doings  in  the  premises : "  Held,  that,  as  the  grant  of  power  to  sell 
was  general,  without  restriction  as  to  time,  the  clause  requiring  a  report  at 
the  next  term  did  not  limit  the  exercise  of  the  power  within  that  time,  but 
that  the  sale  might  be  made  after  the  next  term. 

6.  So,  where,  at  a  succeeding  term,  an  order  was  entered  extending  the 
time  for  making  sale  to  the  next  term,  it  was  urged  that  was  a  construction 
of  the  limited  character  of  the  original  order,  and  limited  the  administrator 
to  selling  by  the  next  term  after  the  last  order,  but  it  was  held,  that  such 
order  was  only  formal,  and  in  no  way  changed  the  original  order  of  sale. 

7.  Same — purchaser  not  affected  because  there  were  no  debts  at  time  of  sale. 
Although  there  may  be  no  debts  remaining  unpaid  at  the  time  of  the  sale 
of  laud  by  an  administrator,  that  will  not  render  the  sale  void.  A  bona 
fide  purchaser  at  such  sale,  without  notice  that  there  were  no  debts  to  be 
paid,  will  be  protected  in  his  purchase,  if  the  court  had  jurisdiction  of  the 
subject  matter  and  of  the  parlies  iulerestcd. 
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8.  Purchaser — notice  of  irregularity.  Where  an  administrator's  sale 
of  land  ordered  in  1848  was  not  made  until  1852,  and  the  record  showed  a 
continuance  giving  further  time  to  sell,  and  various  subsequent  orders 
of  continuance,  it  was  held,  that  the  lapse  of  time  before  selling,  and  such 
orders,  were  not  sutBcient  to  put  the  purchaser  upon  inquiry  as  to  whether 
the  debts  had  been  paid  from  other  means,  before  the  sale  to  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
T.  D.  MuEPHT,  Judge,  presiding. 

Messrs.  Sleeper  &  Whiton,  and  Mr.  Geo.  "W.  Smith,  for 
the  appellants. 

Messrs.  McDaid  &  Wilsok,  and  Messrs.  Lawrence,  Camp- 
bell &  Lawrence,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  James  H.  Bowen  and 
others,  the  appellants,  against  Mary  Bond  and  others,  the 
appellees,  to  enjoin  a  certain  suit  in  ejectment,  and  to  quiet 
the  title  to  the  land  in  controversy,  which  is,  the  east  half  of 
the  north-east  quarter  of  section  31,  township  37,  range  15 
east,  in  Cook  county.  A.  pro  forma  decree  was  entered  in  the 
court  below,  dismissing  the  bill.     The  complainants  appealed. 

Appellants  claim  title  through  mesne  conveyances  under  an 
administrator's  sale  of  the  premises  by  the  administrators  of 
of  Ezra  Bond,  deceased,  for  the  payment  of  debts  of  his  estate, 
made  on  July  20, 1852.  Appellees  are  the  heirs  of  Ezra  Bond. 
The  question  arising  is  as  to  the  validity  of  that  sale. 

The  order  of  sale  by  the  administrators  was  made  by  the 
circuit  court  of  Ogle  county,  at  its  May  term,  1848,  in  which 
county  Ezra  Bond  died  intestate,  on  October  13,  1847. 

It  is,  first,  objected  that  the  order  of  sale  is  void,  for  want 
of  jurisdiction  in  the  circuit  court  over  the  heirs  of  Ezra 
Bond,  and  of  the  subject  matter.  The  files  and  papers  per- 
taining to  the  application  for  the  sale  are  missing,  and  no 
papers  whatever  are  to  be  found,  the  clerk  of  the  circuit  court 
of  Ogle  county  testifying  that  the  "  wrapper  "  is  in  the  proper 
place,  but  no  files  in  it.     The  reliance,  then,  is  upon  the  reci- 
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tals  of  the  record  to  show  the  jui-isdiction.  That  such  recitals 
are  proper  evidence  for  that  purpose,  in  a  collateral  proceed- 
ing, is  the  well  settled  doctrine  of  this  court.  Reddick  v.  The 
State  Bank,  27  111.  145;  ^foore  v.  Heil,  39  id.  256;  Miller  y. 
Handy,  40  id.  448 ;  Donlin  v.  Hettinger,  57  id.  348 ;  Hobson 
V.  Ewan,  62  id.  146. 

The  order  of  sale,  which  was  made  by  the  court  at  the  May 
term,  1848,  is  entitled  and  recites  as  follows: 

"  In  the  matter  of  the  petition  of  Lester  H.  Evarts  and  Mary 

Bond,  administrators  of  the  estate  of  Ezra  Bond,  deceased. 

Motion  for  leave  to  sell  real  estate. 

"And  now,  at  this  day,  came  the  said  petitioners,  by  Cheney, 
their  attorney,  and  made  proof  of  the  service  of  notice  accord- 
ing to  the  provisions  of  the  statute  in  such  case  made  and  |)ro- 
vided;  and  it  appearing  to  the  court  that  the  amount  due  to 
the  several  creditors  of  the  said  Ezra  Bond  is  the  sum  of  six 
hundred  and  nine  dollars  and  twelve  cents,  which  remains 
wholly  unpaid;  and  it  further  appearing  to  the  court  that  all 
the  jjersonal  property  belonging  to  the  estate  of  the  said  Ezra 
Bond  has  been  assigned  and  set  over  to  the  widow  of  said 
Bond,  in  part  satisfaction  of  her  allowance  under  the  provi- 
sions of  the  Statute  of  Wills  in  such  case  made; 

"And  it  also  appearing  to  the  court  that  an  inventory  and 
bill  of  appraisement  has  been  filed  in  the  court  of  probate  in 
and  for  said  county;  and,  also,  that  there  was  no  sale  of  j)er- 
eonal  property  belonging  to  said  estate;  and  it  also  ap])earing 
to  the  court  that  said  Bond  died  seized  in  fee  simple  of  the 
east  half  of  the  north-east  quarter  of  section  31,  in  township 
88  north,  range  15  east  of  the  third  principal  meridian; 

"And  it  appearing  to  the  court  that  the  value  of  said  land 
would  not  be  more  than  sufficient  to  pay  all  the  debts  and  lia- 
bilities existing  against  said  estate;  it  is  therefore  ordered," 
etc. 

At  the  April  term,  1850,  there  appears  this  order  in  the 
ease: 

2»-«0th  III. 
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"  In  tlie  matter  of  the  petition  of  Lester  H.  Evarts  and  Marj 
Bond,  administrators  of  the  estate  of  Ezra  Bond,  deceased. 
Petition  for  leave  to  sell  real  estate. 

"  It  is  ordered  by  the  court  that  time  of  making  sale  by- 
administrators  be  extended  to  next  term." 

And  at  the  March  term,  1853,  an  order  of  continuance  is 
entitled  as  follows: 

"  In  the  matter  of  the  petition  of  Lester  H.  Evarts  and  Mary 

Bond,  administrators  of  the  estate  of  Ezra  Bond,  deceased. 

Petition  for  leave  to  sell  real  estate." 

It  is  insisted  that  the  recital  in  the  order  of  sale  does  not 
show  jurisdiction  of  the  persons  of  the  heirs.  The  provision 
of  the  statute  in  respect  of  notice,  in  force  at  the  time,  was, 
"  and  it  shall  also  be  the  duty  of  such  administrator  or  execu- 
tor to  give  at  least  thirty  days'  notice  of  the  time  and  place 
of  presenting  such  petition,  by  service  of  a  written  notice  of 
the  same,  together  with  a  copy  of  said  account  and  petition, 
on  each  of  the  heirs,  or  their  guardians,  or  devisees  of  said 
testator  or  intestate,  or  by  publishing  a  notice,  in  the  nearest 
newspaper,  for  three  weeks  successively,  commencing  at  least 
six  weeks,"  etc.  Pev.  Stat.  1845,  p.  558,  sec.  103.  The  ob- 
jection taken  to  the  sufficiency  of  the  recital  in  this  respect  is, 
that  the  statute  requires  there  should  be  service  of  a  written 
notice,  together  with  a  copy  of  the  petition  and  account; 
whereas,  the  recital  was,  in  effect,  that  there  was  service  of 
notice  merely,  saying  nothing  in  regard  to  the  service  of  a 
copy  of  the  petition  and  account.  We  think  this  to  be  a 
greater  strictness  of  construction  than  is  required.  The  stat- 
ute provides  two  modes  of  giving  notice — one  by  service  of  a 
written  notice,  together  with  a  copy  of  the  account  and  peti- 
tion; the  other  by  publication  of  notice. 

"We  regard  it  as  the  purpose  of  the  recital  in  this  case  to 
show  the  giving  of  notice  in  the  former  mode;  that  saying 
proof  was  made  "of  the  service  of  notice  according  to  tlie 
provisions  of  the  statute  in  such  case  made  and  provided," 
meant  that  notice  had  been  given  by  the  first  mode  pointed 
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out  in  the  statute,  to-wit:  by  service,  instead  of  by  publication 
of  notice,  and  that  tlie  service  had  been  in  conformity  with 
the  requirement  of  the  statute  as  to  the  first  mode  of  notice, 
namely:  by  service  of  a  written  notice,  together  with  a  copy 
of  the  account  and  petition.  We  think  this  no  more  than  a 
fair  readino;  of  the  lang-uao^e  of  the  recital,  and  that  it  should 
not  be  restricted  to  meaning  that  there  was  service  of  notice 
only,  without  a  copy  of  the  account  and  petition. 

In  Moore  v.  Neil,  supra,  the  recital  in  the  decree  was  "  it 
appearing  to  the  court  that  notice  according  to  law  was  given 
of  the  pendency  of  this  cause,"  and  it  was  held  that  the  recital 
cured  the  defect  which  there  was  in  the  certificate  of  publica- 
tion, so  as  to  make  the  certificate  sufiicient  and  give  jurisdic- 
tion. 

It  is  insisted  that  in  order  for  the  circuit  court  of  Ogle 
county  to  have  acquired  jurisdiction  of  the  subject  matter, 
there  should  have  been  filed  a  petition  containing  the  allega- 
tions required  by  the  statute,  viz:  what  lands  the  intestate 
died  siezed  of,  and  request  the  aid  of  the  court  in  the  premises, 
and  that  the  records  failed  to  show  this.  The  above  are  all  the- 
statements  that  the  statute  requires  to  be  made  in  the  petition, 
as  held  in  Ilohson  v.  Ewan,  62  111.  151. 

No  petition,  in  fact,  appears  in  the  record,  but  we  are  of 
opinion  that  it  does  sufiiciently  appear  from  the  entitling  of 
the  order  of  sale  and  other  orders,  as  above  set  out,  that  a 
petition  was  filed  for  the  sale  of  real  estate.  It  is  said  that 
this  court  has  decided  such  an  entitling  of  an  order  in  a  cause 
to  be  no  proof  of  the  filing  of  a  petition;  that  in  Monalion  v. 
Yandyhe,  Admr.  27  111.  15-1,  where,  in  the  case  of  an  order  of 
sale  by  administrators,  there  appeared  in  the  record  a  similar 
entitling  of  the  order  of  sale  and  another  order,  as  in  this  case, 
it  was  held,  that  no  evidence  was  found  in  the  record  that  any 
petition  was  ever  filed.  But  that  case  difiered  from  this,  in 
being  a  direct  proceeding  by  writ  of  error  to  reverse  the  judg- 
ment. The  question  is  difierent.  where  it  comes  up  in  a  col- 
lateral proceeding  like  this.  Miller  v.  IJaruly,  40  111.  4-iS. 
In  this  last  case,  the  judgment  in  a  proceeding  by  scire  facias 
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to  foreclose  a  mortgage,  recited  the  fact  that  two  writs  of  scire 
yacias  had  been  returned  "  niMl^''  and  it  was  held,  that  while 
the  rule  would  be  otherwise  in  a  direct  proceeding  to  reverse 
the  judgment,  jet,  in  a  collateral  proceeding,  the  stating  of 
that  fact  in  the  record  was,  at  least,  jprhna  facie  evidence 
of  its  existence,  to  be  rebutted  only  by  the  clearest  proof,  and 
that  the  mere  absence  from  the  files  of  one  of  the  writs  of 
8ci/re  facias  would  not  rebut  the  presumption  arising  from 
the  finding  of  the  court.  It  was  placed  upon  the  principle, 
that  a  party  who  has  purchased  land  under  the  judgment  of  a 
court  of  competent  jurisdiction,  hona  fide,  and  with  no  notice 
of  any  such  defects  as  the  absence  of  a  summons  or  notice, 
should  not  be  put  in  jeopardy  of  his  title,  or  be  required  to 
take  the  risk  of  the  loss  or  abstraction  of  a  loose  paper  from 
the  files,  when  the  decree  or  judgment  of  the  court  recites  the 
fact  that  process  was  duly  served,  or  the  required  notice  duly 
2"iven.  It  would  be  the  same,  of  course,  in  the  case  of  the 
absence  of  a  petition. 

The  record,  then,  as  we  hold,  showing  there  was  a  petition 
for  the  sale  of  real  estate,  the  only  remaining  thing  wanting  is 
the  statement  in  the  petition,  or  otherwise,  what  lands  the  in- 
testate died  siezed  of.     The  order  of  sale  finds  that  the  intes- 
tate died  siezed  of  the  land  in  question.     We  do  not  under- 
stand that  it  is  essential  to  jurisdiction  that  the  petition  should 
contain  the  allegation  of  such  fact,  if  it  elsewhere  appears  upon 
the  face  of  the  record.     In  Galena  and  Chicago   Union  Rij. 
Co.  V.  Pound,  22  111.  414,  a  proceeding  for  the  condemnation 
of  land  for  the  use  of  a  railroad,  this  court  said:     "  The  judge 
before  whom  that  proceeding  was  had,  was  exercising  a  special 
jurisdiction,  conferred  upon  him  by  statute,  and  hence  it  was 
necessary  to  show  that  it  was  such  a  case  as  authorized  him  to 
act, —  that  the  facts  existed,  or  at  least  were  alleged  to  exist, 
which  gave  him  jurisdiction  of  the  subject  matter.     It  was 
sufticient,  if  those  facts   appeared  in  the  averments   of  the 
petition,  or  in  the  order  of  the  judge,  or  indeed  in  any  part  of 
the  record." 

It  is  necessary  that  it  should  appear  there  was  jurisdiction 
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of  tlie  subject  matter.  It  appearing  that  there  was  a  petition 
for  the  sale  of  real  estate,  the  findings  in  the  order  of  sale  show 
fully  that  the  court  had  jurisdiction  over  the  subject  matter. 

We  are  of  opinion,  then,  that  the  objection  of  the  want  of 
jurisdiction  over  the  parties  or  the  subject  matter  is  not  well 
taken. 

It  is  next  insisted  that  the  license  granted  to  the  adminis- 
trators to  sell  was  limited  as  to  time,  and  that  the  time  limited 
had  expired  before  the  sale  was  made. 

The  order  of  sale  was  entered  at  the  May  term,  1848.  The 
sale  took  place  July  20, 1852. 

The  concluding  portion  of  the  order  of  sale  was: 

"That  said  petitioners  be  authorized  and  empowered  to 
make  sale  of  said  land  aforesaid  (the  E.  ^  of  IST.  E.  |-,  sec.  31, 
T.  37,  R.  15  E.,  in  Cook  county),  and  that  in  making  said  sale 
they  be  required  to  follow  the  statute  in  such  case  made  and 
provided,  etc. ;  and  that  they  be  required  to  make  report  to 
this  court  at  the  next  term  thereof  of  their  doings  in  the 
premises." 

It  is  contended  that  the  order  of  sale,  in  requiring  the  ad- 
ministrators to  make  report  of  their  doings  at  the  next  term 
of  the  court,  limited  the  exercise  of  the  power  granted  by  the 
order  to  them,  within  that  time.  We  do  not  so  construe  the 
lano-uao^e  of  the  order  of  sale. 

The  grant  of  power  to  sell  is  general,  without  restriction  as 
to  time,  and  the  provision  as  to  making  report  at  the  next 
term,  does  not,  as  we  conceive,  have  the  force  to  impose  any 
restriction,  with  respect  to  time,  upon  the  power  of  sale. 

At  the  April  term,  1850,  of  the  circuit  court,  there  appears 
an  order,  that  the  time  of  making  sale  by  the  administrators 
be  extended  to  the  next  term.  And  at  the  next  September 
terra,  1850,  it  was  ordered  by  the  court,  that  the  cause  be  con- 
tinued for  report;  and  at  succeeding  terms  there  were  similar 
orders  of  continuance  for  report,  until  the  March  term,  1853, 
when  the  cause  was  continued  for  report,  and  that  is  the  last 
order  which  appears  in  the  case. 
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It  is  urged  that  this  subsequent  order  extending  the  time  of 
making  sale  by  the  administrators  to  the  next  term  of  court, 
should  have  effect  as  a  construction  placed  by  the  court  upon 
the  character  of  the  order  of  sale,  viz:  that  it  vs/^as  limited  in 
its  character,  and  that  the  court,  on  April  2,  1850,  in  granting 
an  extension  of  time  to  the  administrators  to  make  the  sale, 
limited  it  by  express  words  to  a  time  certain — the  next  term. 
That  order,  as  well  as  the  subsequent  orders  of  continuance  for 
report,  were  probably  but  formal  orders  made  upon  the  call 
of  the  docket,  and  we  can  attach  to  them  no  significance  as  in 
any  way  changing  the  order  of  sale  of  May  term,  1848,  or  as 
limiting  the  time  of  making  the  sale.  Under  that  order  of 
sale,  and  unaffected  by  any  subsequent  action  of  the  court,  we 
are  of  opinion  the  administrators  had  authority  to  make  the 
sale  at  the  time  they  did,  July  20,  1852, 

The  final  objection  to  the  sale  is,  that  the  power  to  make  it 
was  extinguished  by  the  payment  of  the  debts. 

It  appears,  that  in  the  interval  between  the  order  of  sale  in 
1848  and  the  making  of  the  sale  July  20,  1852,  the  adminis- 
trators applied  to  the  county  court  of  Ogle  county,  which  had 
concurrent  jurisdiction  with  the  circuit  court  in  such  matter 
after  the  act  of  1849,  and  on  the  7th  of  August,  1850,  obtained 
in  the  county  court  an  order  for  the  sale  of  certain  specified 
land  in  Ogle  and  Winnebago  counties,  and  that  on  December 
20,  1850,  they  sold  under  that  order  of  sale  a  lot  in  Rockford 
for  $1000.  It  is  claimed  that  the  proceeds  of  that  sale  more 
than  sufiiced  to  pay  all  the  debts  of  the  estate. 

This  would  appear  probably  to  have  been  the  case  as  to  the 
debts  which  had  been  allowed  and  entered  of  record  by  the 
county  court,  as  the  order  of  sale  of  the  county  court  finds  the 
amount  of  such  debts  to  be  $517.68,  with  interest  on  them; 
and  at  a  settlement  in  the  county  court,  June  22,  1852,  it  ap- 
pears that  all  allowed  claims  to  that  date  were  paid,  and  a 
balance  of  $8.57  left  in  the  administrators'  hands. 

Yet,  that  does  not  appear  to  have  been  a  final  settlement, 
as  on  February  5,  1856,  the  administrators  pi-esented  in  the 
county  court  their  account  for  settlement,  when  a  balance  was 
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found  in  their  hands  of  $1.61,  and  it  was  ordered  by  the  court 
that  that  be  approved  as  a  final  settlement. 

But,  admitting  that,  at  the  time  of  the  sale  on  Julj  20, 1852, 
there  were  no  debts  whatever  remaining  unpaid,  we  would  not, 
for  that  reason,  hold  the  sale  to  be  void. 

A  like  question  arose  in  Stow  v.  Kimball,  28  111.  110,  where 
there  had  been  two  sales,  at  difierent  times,  under  an  administra- 
tor's order  of  sale,  and  it  was  claimed  that  enough  money  had 
been  raised  by  the  first  sale  to  pay  all  the  debts,  and  that,  con- 
sequently, the  power  of  the  administratrix  was  exhausted,  there 
remaining  no  legal  object  for  which  the  land  could  be  sold. 
In  answer  to  which  this  court  said:  "  But  conceding  the  ut- 
most that  is  claimed,  that  enough  money  had  been  raised  by 
the  first  sale  of  lands  to  pay  all  the  debts,  and  we  still  think 
that  the  last  sale  was  not  void.  The  court  had  complete  juris- 
diction of  the  matter,  and  in  the  exercise  of  that  jurisdiction 
it  decreed  that  all  of  the  lands  mentioned  in  the  petition,  spe- 
cifying and  describing  them  particularly,  should  be  sold  to  pay 
the  debts  of  the  estate.  Surely,  if  here  was  jurisdiction  in 
this  court  to  make  this  decree,  it  furnished  authority  to  the 
administratrix  to  make  the  sale." 

And  it  was  observed  that  it  would  be  most  prejudicial  ir 
«fiect  upon  such  sales,  to  hold  that  a  purchaser  at  such  a  sale 
should  go  and  see  that  in  truth  there  were  debts  owing  by  the 
estate  sufficient  to  require  the  sale  of  the  particular  land,  at 
the  peril  of  getting  nothing  by  his  purchase.  The  purchasers 
at  the  sale  now  in  question,  must  be  held  to  have  been  hona 
fide  purchasers  without  notice,  l^othing  appears  to  afiect 
them  with  notice  in  any  way,  as  to  the  condition  of  the  estate, 
whether  there  were  debts  remaining  unpaid  or  not,  or  of  any 
circumstance  going  to  affect  the  validity  of  the  sale.  They 
were  required  to  look  to  the  order  of  sale  to  see  whether  it 
gave  the  authority  to  make  the  sale,  and  to  see  whether  the 
court  granting  the  order  had  jurisdiction  of  the  subject  matter, 
and  of  the  persons  of  those  interested  in  the  land,  and  were  not 
chargeable  with  notice  of  anything  further. 
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Nor  do  we  think,  as  is  contended,  that  the  lapse  of  time 
between  the  order  of  sale  in  1848  and  the  making  of  the  sale 
in  1852,  and  the  several  orders  of  the  circuit  court,  (one  of  an 
extension  of  the  time  of  sale  to  the  next  term,  and  the  others 
of  continuance  for  report  from  term  to  term,)  establish  a  case 
that  put  the  purchasers  at  the  sale  upon  inquiry,  so  as  to 
charge  them  with  notice  of  any  settlement  of  the  estate  or  pay- 
ment of  the  debts. 

We  are  of  opinion  that  the  validity  of  the  administrators'^ 
sale  has  not  been  successfully  impeached,  and  the  decree  must 
be  reversed  and  the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Decree  reversed. 


William  Low   et  al. 


Salome  C  Geaff  et  al.  Admrs.  etc. 

1.  Trust — title  taken  to  secure  payment  of  loan.  Where  a  father  holds 
an  equitable  title  to  land,  the  legal  title  being  in  another  as  a  security  for 
the  payment  of  money,  and  the  son  advances  the  money  due,  and  by  arrange- 
ment takes  a  conveyance  from  the  holder  of  the  legal  title,  as  a  mere  secu- 
rity for  the  repayment  of  the  sum  so  advanced,  which  is  not  near  the  value 
of  the  land,  the  son  will  hold  the  legal  title  merely  in  trust  and  as  a  security, 
and  the  equitable  title  will  remain  in  the  father. 

2.  But  if  the  son  purchases  the  land  and  advances  the  money  as  a  pay- 
ment for  it  on  his  own  account,  he  will  take  the  complete  title,  both  legal 
and  equitable,  notwithstanding  he  may  verbally  agree  that  his  father  may 
have  the  future  use  and  occupation  as  long  as  he  lives. 

3.  Evidence — -parol,  that  a  deed  is  a  mere  security.  Parol  evidence  is 
competent  to  show  that  a  deed,  absolute  on  its  face,  is  taken  merely  as  a  se. 
curity  for  the  repayment  of  money  advanced  as  a  loan,  but  the  evidence 
must  be  clear  and  satisfactory. 

4.  Decree — requiring  a  conveyance  to  heirs  of  a  party.  On  bill  to  en- 
force a  resulting  trust  on  payment  of  money  due  the  lioldcrs  of  the  legal 
title,  a  decree  requiring  such  holders  to  convey  "  to  the  present  legal  heirs  " 
of  a  party  named,  "  who  shall  be  individually  named  in  said  conveyance," 
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etc.,  without  finding  who  they  are,  imposes  an  unnecessary  burden,  in  ascer- 
taining who  are  such  heirs,  upon  those  required  to  convey. 

5.  CoirvEYANCE — description  of  grantees.  A  deed  to  "  the  heirs  al  law 
of  A  B,  late  of,  etc.,  deceased,"  will  completely  vest  the  legal  title  of  the 
grantor  in  the  heirs  of  A  B,  without  naming  them,  leaving  them,  however, 
to  establish  their  identity  when  questioned. 

"Writ  of   Error  to   the   Circuit  Court  of  Kane   county; 
the  Hon.  Silvanus  Wilcox,  Judge,  presiding. 

In  the  original  bill  in  this  case,  which  was  filed  on  the  5th 
day  of  September,  1859,  in  the  DeKalb  circuit  court,  by  Wil- 
liam B,  West,  Joseph  H.  Maybourn  and  Hiram  Barrett,  com- 
plainants, against  Lydia  Low,  William  O,  Bailey  and  John  E. 
Bailey,  defendants,  the  substantial  allegations  of  fact  were  : 
About  the  year  1845  William  Bailey,  Sr.,  was  in  possession  of 
a  tract  of  land  described  in  the  bill,  situated  in  DeKalb  county, 
and,  being  desirous  to  obtain  title  to  the  land,  he  made  an 
agreement  with  one  Green,  by  which  Green  was  to  enter  the 
land  in  his  own  name  and  i-etain  the  title  until  Bailey  could  re- 
pay the  money  necessary  to  enter  it,  together  with  accruing 
interest.  This  agreement  was  carried  out.  Green  entered  the 
land  on  the  9th  of  March,  1846,  and  retained  the  title  until 
the  21st  of  February,  1850,  when  Bailey  got  his  son,  William, 
Jr.,  to  advance  the  money  necessary  to  pay  Green,  and  take  a 
deed  for  the  land  in  his  own  name,  which  he  was  to  hold  until 
William,  Sr.,  could  repay  him.  The  money  was  advanced  by 
William,  Jr.,  Green's  debt  paid,  and  the  land  conveyed  to 
William,  Jr.,  pursuant  to  the  agreement.  William,  Jr..  resi- 
ded in  Chicago,  and  exercised  no  supervision  over  the  land. 
William,  Sr,,  remained  in  possession  of  the  land  and  improved 
and  cultivated  it  during  his  lifetime.  William,  Jr.,  died  in- 
testate in  August,  1850,  leaving  a  widow,  the  defendant  Lydia, 
and  two  minor  children,  the  defendants  William  O.  and  John 
E.  His  estate  was  not  administered  upon,  and  no  guardian 
was  appointed  for  his  minor  children;  but  his  widow,  Lydia, 
took  charge  of  the  property,  sold  and  disposed  of  it  and  paid 
his  debts,  in  the  same  manner  she  would  had  shebeen  invested 
with  proper  legal  authority  for  that  purpose. 
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About  the  20th  of  February,  1854,  William,  Sr.,  paid  the 
widow,  Lydia,  about  $142  and  took  from  lier  a  warranty  deed 
for  the  land,  believing  that  this  invested  him  with  the  complete 
title.  About  the  19th  day  of  June,  1854,  William,  Sr.,  sold 
and  conveyed  the  land  to  his  son  Frederick,  one  of  the  defend- 
ants. October  14,  1855,  William,  Sr.,  died.  About  October 
10,  1856,  Frederick  executed  a  deed  of  trust  on  the  land  to 
William  J.  Hunt,  trustee,  to  secure  the  payment  of  $109.  Oc- 
tober 20,  1857,  Frederick,  being  indebted  to  the  complainant 
Hiram  Barrett,  upon  two  notes  for  the  sum  of  $642,  also  exe- 
cuted to  the  complainant  J.  H.  Maybourn,  as  trustee,  a  deed 
of  trust  on  the  land  to  secure  the  payment  of  the  same.  Lydia 
Bailey,  widow  of  William,  Jr.,  subsequent  to  the  making  of 
the  deed  by  her  to  William  Bailey,  Sr.,  intermarried  witli  Wil- 
liam Low.  May  18,  1858,  Frederick  W.  Bailey  conveyed  his 
interest  in  the  land,  subject  to  the  two  trust  deeds,  to  George 
Bailey.  December  18,  1858,  William  J.  Hunt,  trustee  under 
the  first  described  trust  deed,  sold  the  land,  as  trustee,  to  the 
complainant  William  B.  West,  who  paid  said  Hunt  the  amount 
secured  by  said  deed  of  trust,  and  Hunt  executed  and  deliv- 
ered to  him  a  deed  for  the  land.  At  the  time  Frederick  W. 
Bailey  became  indebted  to  Barrett,  he  represented  himself  to 
be  the  owner  of  the  land,  that  his  title  thereto  was  valid,  and 
exhibited  what  purported  to  be  an  abstract  of  title,  showing 
that  he  had  title  to  the  land,  and  Barrett  relied  upon  these 
representations  as  true,  and  took  from  him  the  trust  deed  in 
good  faith,  and  only  recently,  before  the  filing  oi  the  bill,  dis- 
covered the  defect  in  the  title. 

Complainants  ofier,  in  their  bill,  to  pay  to  whomsoever  the 
court  shall  direct,  whatever  shall  be  found  due  the  minor  heirs 
of  William  Bailey,  Jr. 

The  prayer  is,  that  the  defendants  may  be  forever  barred 
from  having  or  claiming  any  interest  in,  or  title  to,  the  land, 
or  that  they  may  be  decreed  to  pay  to  the  complainants  their 
just  indebtedness  due  upon  the  trust  deeds,  etc.,  that  a  guar- 
dian ad  litem  be  appointed  for  the  minor  defendants,  etc. 
Answer  of  guardian  ad  litem  was  filed  for  minor  defendants, 
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and  default  was  entered  against  the  adult  defendants;  and  at 
September  term,  1863,  of  the  court  below,  decree  was  rendered 
in  favor  of  the  complainants,  which  was  subsequently  reversed 
in  this  court.     Bailey  v.  West,  41  111.  290. 

Subsequent  to  the  reversal  the  original  bill  was  amended, 
making  "William  Low,  the  husband  of  Lydia,  a  defendant.  A 
supplemental  bill  was  also  iiled  showing  that  the  complainant 
"West  had  purchased  of  the  complainant  Barrett,  all  the  inte- 
rest of  the  latter  in  the  suit,  and  in  the  notes  secured  by  the 
trust  deed  of  October  20,  1857;  that  complainant  West  had 
paid  to  the  clerk  of  the  court,  pursuant  to  the  former  decree, 
$175.75  for  the  defendants,  Lydia  Low,  "William  O.  and  John 
E.  Bailey,  and  that  said  Lydia,  William  O.,  John  E.,  or  their 
attorney,  received  said  money  of  the  clerk.  The  reversal  of 
the  former  decree  is  alleged,  and  also  that  William  Low  has 
been  made  defendant;  that  complainant  West  caused  sale  to 
be  made  on  the  trust  deed  given  to  complainant  Maybourn, 
and  himself  became  the  purchaser  of  the  land;  that  before  the 
reversal  of  the  decree,  complainant  West  liad  contracted  to 
sell  the  land  to  Joseph  Nash,  who  was  in  possession  of  the  land, 
making  improvements  on  the  same;  that  defendants  have 
brought  ejectment  against  Nash,  for  possession  of  the  land, 
and  that  West  and  Nash  have  paid  taxes  on  the  land  for  seven 
successive  years.  The  prayer  is,  that  the  suit  be  carried  on  in 
the  name  of  West,  and  that  he  be  decreed  to  have  title  to  the 
premises. 

The  answer  of  William  Low  denies  that  William  Bailey,  Jr., 
advanced  money  to  his  father,  William  Bailey,  Sr.,  to  pay 
Green,  and  took  a  deed  for  the  land  as  security;  but  alleges, 
on  the  contrary,  that  William  Bailey,  Jr.,  purchased  the  land 
of  Green,  and  became  its  absolute  owner,  partly  because  he 
desired  to  provide  his  father  with  a  home,  and  partly  because 
he  owned  other  land  adjoining.  The  answer  also  puts  in  issue 
the  other  material  allegations  of  the  original  and  supplemen- 
tal bills. 

Answers  were  also  filed  by  the  guardian  ad  litem  denying 
the  material  allegations  of  the  bill,  and  requiring  proof. 
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The  joint  and  several  answer  of  "William  Low  and  Ljdia 
Low  admit  the  formal  allegations  of  the  bill,  but  deny  that 
William  Bailey,  Jr.,  held  the  laud  as  a  mortgage,  but  insist 
tliat  his  purchase  and  title  were  unconditional  and  absolute. 
They  set  up  and  rely  upon  the  statute  of  frauds  and  perjuries 
as  a  bar  to  relief.  Rej^lications  were  filed  to  the  several  an- 
swers. 

Several  stipulations  with  regard  to  the  parties,  pleadings, 
and  evidence  to  be  admitted,  etc.,  were  filed,  which  it  is  un- 
necessary here  to  set  out. 

On  the  17th  of  November,  1873,  the  venue  was  changed  to 
the  circuit  court  of  Kane  county,  where,  at  its  May  term,  1875, 
final  decree  was  rendered  in  favor  of  the  complainants. 

Among  the  recitals  in  the  decree  is  this:  "  That  by  a  former 
decree  in  this  cause  the  amount  due  to  the  legal  representatives 
of  said  William  Bailey,  Senior,  from  William  B.  West,  on  ac- 
count of  the  said  loan  of  $100,  so  made  by  William  Bailey, 
Jr.,  to  the  said  William  Bailey,  Sr.,  was  found  to  be  $175.75, 
which  amount  the  said  West  was,  by  said  decree,  directed  to 
pay  to  the  clerk  of  the  circuit  court  of  DeKalb  county,  in  sat- 
isfaction of  said  decree,  and  for  the  redemption  of  said  land; 
that  the  said  West  thereupon  paid  said  sum  of  $175.75  to  said 
clerk,  and  that  afterwards  the  said  money  was,  by  said  clerk, 
paid  to  the  solicitors  or  attorneys  of  the  said  defendants,  Lydia 
Low,  William  0.  Bailey,  and  John  E.  Baile3\and  that  said  so- 
licitors accounted  for  said  money  with  their  said  clients;  that 
said  payments,  so  made  by  said  West,  and  received  by  said  de- 
fendants, ought  to  be  and  is  considered  to  be  full  payment  of 
the  amount  due  the  legal  representatives  of  said  William 
Bailey,  for  the  redemption  of  said  land;  that  said  William 
Low  has  never  acquired,  and  is  not  entitled  to,  any  interest  in 
said  land." 

The  decree  directs  the  execution  of  deed  by  Lydia  Low, 
William  O.  Bailey  and  John  E.  Bailey,  and  that  in  default  the 
master  in  chancery  execute  it. 

The  other  facts  sufiiciently  appear  in  the  opinion  of  the 
court. 
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Mr.  R.  L.  Divine,  for  the  plaintiffs  in  error. 

Mr.  J.  H.  Matbourn,  for  the  defendants  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  first  and  principal  question  is,  did  the  deed  from  Green 
to  William  Bailej,  Jr.,  invest  him  with  the  legal  and  equita- 
ble title  to  the  land,  or  did  it  invest  him  with  the  legal  title 
only,  in  trust,  to  secure  the  repayment  to  him  from  William 
Bailey,  Sr.,  of  the  money  he  paid  to  Green?  This  depends 
entirely  on  the  intention  of  the  parties  at  the  time  the  deed 
was  made.  If  William  Bailey,  Jr.,  advanced  the  money  as  a 
loan  to  his  father,  then  he  took  but  the  naked  legal  title,  and 
the  equitable  title  was  in  his  father;  but  if  he  bought  the  land 
and  advanced  the  money  as  a  payment  for  it,  on  his  own  ac- 
count, whatever  may  have  been  intended  and  agreed  as  to  the 
future  use  and  occupation  of  the  land  by  his  father,  he  took 
the  complete  title,  both  legal  and  equitable. 

We  have,  with  as  much  care  as  our  time  would  allow,  gone 
through  all  the  evidence  and  given  to  it  such  deliberate  con- 
sideration as,  in  our  opinion,  the  proper  determination  of  its 
effect  requires;  and  our  conclusion  is,  the  money  advanced  by 
William  Bailey,  Jr.,  in  payment  of  the  debt  due  Green,  was  a 
loan  from  him  to  William  Bailey,  Sr.,  and  that  he  took  the 
title  to  the  land  merely  to  secure  the  repayment  of  the  sum 
thus  loaned. 

William  Bailey,  Sr.,  commenced  residing  upon  and  improv- 
ing the  land  in  1845,  while  it  belonged  to  the  Government. 
When  Green  entered  it  in  1818,  although  he  took  the  title  in 
his  own  name,  there  is  no  question  but  that  he  entered  it  for 
William  Bailey,  Sr.,  and  held  the  title  simply  as  security  for 
the  purchase  money.  There  is  not  a  particle  of  evidence  that 
William  Bailey,  Jr.,  ever  manifested,  prior  to  his  obtaining 
the  title  to  the  land,  any  desire  to  purchase  it.  It  would  have 
been  unnatural,  that,  as  an  affectionate  and  dutiful  son,  he 
should  have  desired  to  do  so.  His  father  was  poor,  and  tliis 
was  all  the  home  he  had.     His  labor,  and  that  of  other  mem- 
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bers  of  the  family,  had  reduced  much  of  it  to  cultivation,  and 
given  it,  as  we  infer  from  the  evidence,  considerable  value  be- 
yond what  it  would  have  had  in  its  wild  state,  and  much  be- 
yond the  amount  of  Green's  debt.  The  son  was  doing  a  mod- 
erately profitable  business,  and  it  is  most  natural  that  lie  should 
have  been  anxious  to  help  his  father  secure  his  home,  espe- 
cially as  it  could  be  done  without  any  prospect  of  ultimate  loss^ 
All  the  circumstances  tend  to  support  the  evidence  of  Hop- 
kins, a  near  neighbor  to  William  Bailey,  Sr.,  who  was  present 
when  the  money  was  advanced  by  William  Bailey,  Jr.,  and 
who  heard  and  details  all  that  passed  between  them.  lie  is, 
apparently,  disinterested,  and  nothing  appears  to  shake  our 
confidence,  either  in  his  intelligence  or  his  integrity.  He  says 
he  was  present  when  William  Bailey,  Sr.,  and  William  Bailey, 
Jr.,  called  on  Green;  thinks  it  was  in  the  winter  of  1850.  His 
language,  as  found  in  the  abstract,  then  proceeds  as  follows: 
"  Bailey,  Sr,,  and  I  went  in  witli  wheat;  the  old  gentleman 
called  on  Green  and  paid  up  the  interest  on  the  money,  out  of 
his  load  of  wheat,  and  William  Bailey,  Jr.,  paid  $100  to  Green, 
and  Green  gave  him  a  deed  to  that  piece  of  land  (describing 
it);  I  heard  the  conversation  of  Bailey,  Sr.,  and  Bailey,  Jr.; 
old  Mr.  Bailey  agreed  with  his  son  that  the  son  should  take  a 
deed  of  the  land  in  his  own  name,  and  when  the  old  gentleman 
should  pay  the  $100  back,  he  was  to  have  a  deed  of  it  again. 
The  old  gentleman  told  William  that  he  was  willing  to  pay  in- 
terest on  the  money ;  William's  reply  was,  '  No,  father,  you 
have  paid  out  a  great  deal  of  money  for  me  to  learn  my  trade, 
and  when  you  pay  me  the  $100  I  will  give  you  the  deed;  it  is 
all  I  ask.'  We  then  went  to  Green's  and  he  executed  the  deed. 
No  writings  were  ever  made,  that  I  knew  of,  between  the  old 
man  and  his  son;  there  was  nothing  done  about  writing. 
William  ofiered  to  give  writing  to  reconvey.  The  old  man 
said  he  did  not  want  any.  He  said,  '  your  word  is  good  enough, 
and  Hopkins  is  a  witness.' "  He  further  says,  that  on  various 
occasions  he  heard  William,  Jr.,  speak  of  his  intention  to  re- 
convey  the  land  to  his  father  when  he  repaid  him  the  $100. 
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The  evidence  of  the  defendant  Lydia  Low,  even  if  it  shall 
be  conceded  to  be  competent,  we  attach  but  little  importance 
to.  Her  recollection  does  not  seem  to  be  very  distinct  as  to  the 
details  of  the  agreement  between  William  Bailey,  Sr.,  and  her 
husband,  William  Bailey,  Jr. ;  and  her  conduct  in  receiving, 
as  she  admits  she  did,  shortly  after  William  Bailey,  Jr's.,  death, 
$100  on  account  of  the  land,  and  conveying  it  by  what  she 
then  supposed  and  intended  was  a  sufficient  deed,  to  William 
Bailey,  Sr.,  strongly  tends  to  show  that  she  did  not  then  un- 
derstand the  land  belonged  to  her  husband  absolutely,  but  that 
it  was  held  by  him  merely  to  secure  tlie  payment  of  the  $100. 

Burr's  evidence  relates  simply  to  occasional  casual  conversa- 
tions, had  many  years  before,  with  William  Bailey,  Sr.,  in 
regard  to  the  land.  In  such  conversations,  there  is  always 
great  liability  to  misapprehension,  resulting  from  carelessness 
or  want  of  fullness  of  expression  in  the  speaker,  and  imperfect 
hearing  or  comprehension  by  the  hearer.  There  was  no  reason 
why  Burr  should  be  informed  with  precision  in  regard  to  the 
matter,  and  the  conversations  he  alludes  to  were  loose  state- 
ments, made  in  a  general  way.  In  one  of  them,  he  says  Wil- 
liam Bailey,  Sr.,  told  him  that  his  son  William  had  bought  the 
land  of  Green,  and  he  was  to  have  the  privilege  of  occupying 
it  as  long  as  he  lived,  or,  if  he  ever  got  able,  he  was  to  have 
the  privilege  of  paying  his  son  William  and  keeping  the  land ; 
"  and  said  when  his  son  Frederick,  or  '  our  Fred.,'  as  he  ex- 
pressed it,  gets  a  little  bigger,  he  thought  he  should  be  able 
to  pay  for  it;"  and  that  he  further  added:  "  Whether  I  am  ever 
able  to  pay  for  it  or  not,  I  have  got  shut  of  the  big  interest, 
and  I  shall  have  a  home,  for  William  will  do  just  as  he  says." 

In  this  there  is  nothing  which  can  be  held  to  be  sufficient  to 
disprove,  or  even  weaken  the  effect  of  the  clear  and  explicit  evi- 
dence of  Hopkins,  as  to  what  the  actual  agreement  was.  The 
statements  manifestly  relate  rather  to  what  the  old  gentleman 
understood  to  be  the  probable  ultimate  result  of  the  agree- 
ment, than  to  its  actual  terras.  And  it  does  not  at  all  militate 
against  the  evidence  of  Hopkins,  that  the  old  gentleman  felt 
somewhat  doubtful  of  his  ability  to  redeem,  and  supposed,  in 
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that  event,  the  land  would  go  to  his  son,  or,  rather,  that  his 
son,  having  the  legal  title,  was  owner,  and  that  his  right  was  a 
mere  option  to  redeem. 

The  evidence  of  Ann  Bailej  and  Charlotte  Bateman,  daugh- 
ters of  William  Bailey,  Sr.,  and  sisters  of  "William  Bailej,  Jr., 
fully  and  completely  corroborates  Hopkins.  Although  thus 
related  to  the  parties,  they  have  no  jDecuniary  interest  in  the 
suit,  and  we  perceive  no  sufficient  reason  to  doubt  the  honesty 
of  their  motives  in  testifying.  Their  opportunities  to  know 
that  of  which  they  speak  were  such  as  to  leave  no  reasonable 
doubt  of  their  understanding  it;  and  we  must  either  give  cre- 
dence to  what  they  say,  or  impute  to  them  wilful  and  deliber- 
ate falsehood.  It  is  true,  in  Mrs  Bateman's  evidence  there  are 
some  discrepancies  in  dates,  localities,  etc.;  but  these  are  liable 
to  occur,  after  the  lapse  of  years,  with  the  best  of  memories, 
and  they  are,  in  the  present  instance,  so  immaterial  in  charac- 
ter that  they  do  not  affect  the  substantial  portions  of  her  evi- 
dence. 

It  is,  moreover,  shown  that  William  Bailey,  Sr.,  after  the 
transaction  with  Green  and  his  son  William  Bailey,  Jr.,  con- 
tinued to  reside  upon  the  land  and  improve  and  cultivate  it 
as  he  had  before.  The  son  paid  no  taxes  on  it,  and  gave  no  at- 
tention to  it,  further  than  to  make  such  filial  inquiries  after 
his  father's  prosperity  as  was  natural,  aside  from  any  special 
interest  in  the  property.  And  the  fact  of  William  Bailey,  Sr., 
paying  the  widow,  Lydia,  $100,  after  the  death  of  William 
Bailey,  Jr.,  and  taking  from  her  a  deed  for  the  land,  is  another 
strong  circumstance  showing  that  Hopkins'  version  of  the 
transaction  was  understood  by  William  Bailey,  Sr.,  to  be  as  the 
transaction  was. 

To  establish  a  trust  of  this  character,  it  is  updoubtedly  es- 
sential that  the  evidence  shall  be  clear  and  sa>;isfactory,  but 
when  this  evidence  is  all  considered,  it  is,  to  ovr  minds,  clear 
and  satisfactory;  and  the  case  is,  in  principle,  identical  with 
Coates  V.  Woodworth^  13  111.  654,  and  Boyd  et  al,  v.  McLean^ 
1  Johns.  Ch.  582. 
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The  next  point  urged  against  the  decree  below  is,  tliat  it 
finds  tlie  $175.75,  directed  by  the  former  decree  to  be  paid  to 
the  clerk,  in  redemption  of  the  land  from  the  claim  of  the 
heirs  of  William  Bailev,  Jr.,  was  sufficient  to  satisfy  their 
claims,  and  William  Low,  not  being  a  party  to  that  decree, 
could  not  share  in  the  money. 

The  first  decree  was  reversed,  because  William  Lom^  was  not 
a  party  to  it.  It  did  not  then  appear  whether  the  deed  from 
his  wife,  Lydia,  to  William  Bailey,  Sr.,  was  made  before  or 
after  their  marriage;  and  it  was  said  in  the  opinion  (see  41  111. 
292):  "Her  separate  deed,  after  her  marriage  with  Low,  did 
not  transfer  her  title  to  William  Bailey,  Sr.  Of  this  convey- 
ance, there  seems  to  be  no  evidence  in  the  record,  but  the 
court  below  finds,  in  the  decree,  that  Lydia  Low  had  so  con- 
veyed the  premises.  After  her  marriage,  a  deed  from  her 
without  her,  husband's  uniting  in  its  execution,  could  convey 
no  title.  It  is  true,  that  in  another  part  of  the  decree,  there 
is  a  recital  that  Lydia  Bailey  had  quitclaimed  the  land  to  AVil- 
liam  Bailey,  Sr.  Which  of  these  recitals  is  true,  we  ai-e  unable 
to  determine,  in  the  absence  of  all  the  evidence.  If  the  latter  is 
true,  then  the  release  of  her  interest  in  the  land  would  be  good, 
if  the  elder  Bailey  was  the  equitable  owner  in  fee;  otherwise 
it  would  not  afl'ect  her  interest,  as  she  could  not  convey  her 
dower  before  assignment." 

William  Low  has  now  been  made  a  party,  and  has  had  "  his 
day  in  court,"  and  it  is  now  shown  that  William  Bailey,  Jr.,  held 
the  land  only  as  security  for  the  payment  of  a  debt,  while  Wil- 
liam Bailey,  Sr.,  was  the  equitable  owner  in  fee;  and  that  the 
-conveyance  by  Lydia  to  William  Bailey,  Sr.,  was  made  before 
her  marriage  with  William  Low,  so  that  William  Low  did  not 
have  a  particle  of  interest  in  the  $175.75,  paid  to  tlie  clerk. 
It  belonged  exclusively  to  William  O.  and  John  E.  Bailey,  the 
heirs  at  law  of  William  Bailey,  Jr. 

The  remaining  objection  is,  that  the  decree  provides  "  that 

Lydia  Low,  William  O.  Bailey  and  John  E.  Bailev,  niul<e  and 

execute,  or  cause  to  be  made  and  executed,  and   delix'cred  to 

said  complainants,  within  ninety  days  from  this  day,  a  deed  of 

24—80x11  III. 
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conveyance,  conveying  to  tlie  present  legal  heirs  of  said  Wil- 
liam B.  West,  who  shall  be  individually  named  in  said  con- 
veyance, all  the  right,"  etc. ;  and  it  is  insisted  that  Lydia  Low 
and  William  O.  and  John  E.  Bailey  have  no  means  of  know- 
ing who  are  the  present  legal  heirs  of  William  B.  West,  and 
that  it  is,  therefore,  impossible  for  them  to  comply  with  the 
decree. 

By  a  stipulation  in  the  case,  the  bill  was  dismissed  as  to 
Hiram  Barrett  and  Joseph  Maybonrn,  and  it  was  also  after- 
wards stipulated  that  William  B.  West  had  died  intestate, 
since  the  pendency  of  the  suit,  and  the  present  complainants, 
Graff,  West  and  Bavelin,  are  his  administrators;  and  no  ob- 
jection was  taken  in  the  court  below,  or  is  now  urged,  on  ac- 
count of  a  want  of  necessary  parties  complainant. 

The  portion  of  the  decree  directing  the  deed  to  be  executed 
to  the  heirs  at  law  of  William  B.  West,  hy  their  individual 
names,  is  hardly  warranted  by  anything  in  the  record,  and  im- 
poses an  unnecessary  burden  and  responsibility  in  ascertaining 
and  determining  who  are  such  heirs,  upon  those  required  to 
make  the  deed.  But  we  see  no  necessity  to  reverse  and 
remand  the  cause  on  this  account.  A  deed  to  "The  heirs  at 
law  of  William  B.  West,  late  of,  etc.,  deceased,"  will  com- 
pletely vest  the  legal  title  in  the  proper  parties,  leaving  the 
burden  upon  those  claiming  thereunder  to  establish  their  iden- 
tity when  it  may  be  questioned.  The  decree  will,  therefore,  be 
modified,  by  striking  out  the  words,  ^^who  shall  he  vndividu- 
ally  named  i/n  said  conveyance,"  and  affirmed. 

Decree  modijied  and  affi/rmed. 
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Anson  Sperry,  Guardian,  etc. 

V. 

Patrick  Fanning  et  al. 

1.  CoNTKACT — 'party  not  responsible  for  delay  caused  by  other  party.  If 
a  party  contracting  to  furnish  and  deliver  cut  stone  for  a  building  is  ready 
and  willing  to  deliver  as  required,  but  the  other  party  is  not  then  ready  to 
receive  the  same,  and  after  the  delivery  is  commenced  he  is  delayed  in  con- 
sequence of  mistakes  in  the  drawings  and  specifications  furnished,  by  which 
he  has  to  do  a  portion  of  the  work  a  second  time,  he  can  not  be  held  liable 
in  damages  for  delay  in  completing  the  building,  without  his  fault. 

2.  Same — damages  for  delay.  If  a  party  agreeing  to  furnish  the  cut 
stone  for  a  building  is  guilty  of  a  delay  in  supplying  the  same  within  the 
time  required,  whereby  the  builder  claims  that  he  was  deprived  of  rents  in 
the  spring,  the  usual  time  for  leasing  rooms,  he  must  show  that  the  building 
would  have  been  completed  by  the  time  for  renting  had  it  not  been  for  the 
delay  in  delivering  the  stone,  if  he  wishes  to  recoup  damages  in  a  suit  for 
the  price  of  the  stone. 

3.  Same — when  personally  binding  on  party  making.  If  a  person  makes 
a  contract,  describing  himself  as  guardian  or  trustee  for  another,  and  so 
signs  the  same,  he  will  be  personally  liable,  in  the  absence  of  an  express 
provision  showing  clearly  that  both  parties  agreed  to  act  upon  the  respon- 
sibility of  the  funds  in  his  hands  alone,  or  upon  some  other  responsibility, 
or  there  appears  some  other  circumstance  clearly  indicating  another  party 
who  is  bound  by  the  contract,  and  upon  whose  credit  alone  it  is  made. 

4.  The  use  of  the  name  trustee,  or  other  name  of  office  or  employment, 
by  a  promisor  or  contracting  party,  will  not  discharge  him.  Some  one  must 
be  bound  by  the  contract,  and  if  he  does  not  bind  some  other  he  binds  him- 
self,  and  the  official  name  is  then  only  regai'ded  as  describing  and  design&i 
ting  him. 

5.  Guardian — when  personally  liable  on  contract.  A  guardian  can  not, 
by  his  own  contract,  bind  the  person  or  estate  of  his  ward ;  but  if  he  prom- 
ises, on  a  sufficient  consideration,  to  pay  the  debt  of  his  ward,  he  is  person- 
ally bound  by  it,  although  he  expressly  promises  as  guardian.  And  a 
guardian  who  thus  discharges  the  debt  of  his  ward,  may  lawfully  indemnify 
himself  out  of  the  ward's  estate,  or,  if  he  be  discharged  from  his  guardian- 
ship, he  may  have  an  action  against  the  ward  for  money  paid  for  his  use. 

6.  "Where  a  guardian  contracted,  as  such,  for  stone  for  a  building  for  hia 
ward,  and  signed  the  same  as  guardian,  and  the  contract  did  not  assume  to 
bind  the  ward,  and  did  not  limit  the  guardian's  liability  by  a  provision  that 
the  price  should  be  paid  from  the  assets  belonging  to  the  ward  in  the  guar- 
dian's hands:  Held,  that  the  guardian  was  personally  liable  on  the  contract 


572  Sperry,  etc.  v.  Fanning  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

Writ  of  Error  to  tlie  Superior  Court  of  Cook  county; 
tlie  Hon.  JosiAH  McRoberts,  Judge,  presiding. 

Messrs.  Isham  &  Lincoln,  and  Messrs.  Williams  &  Thomp- 
son, for  the  plaintiff  in  error. 

Messrs.  Coopee,  Garnett  &  Packard,  for  the  defendants  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  Patrick  Fanning  and  Edward 
Johnson,  in  the  Superior  Court  of  Cook  county,  against  Anson 
Sperry,  guardian  of  the  estate  of  Henry  W.  Kingsbury,  upon 
a  contract  to  recover  a  balance  claimed  to  be  due  for  cut  stone 
furnished  in  the  erection  of  a  certain  building  in  Chicago. 

A  jury,  by  agreement,  was  waived,  and  a  trial  before  the 
court  resulted  in  a  judgment  in  favor  of  the  plaintiffs  for 
$4574.56,  to  reverse  whicli  this  writ  of  error  was  brought. 

Two  grounds  are  relied  upon  by  the  defendant  to  secure  a 
reversal  of  the  judgment:  First,  that  the  damages  sustained 
by  the  failure  of  the  defendant  to  furnish  the  cut  stone  within 
the  time  required  by  the  contract,  resulting  in  a  postponement 
of  a  completion  of  the  buildings,  were  equal  to  the  balance  due 
upon  the  contract,  and  should  have  been  set  off  by  the  court; 
second,  that  a  personal  judgment  could,  in  no  event,  be  ren- 
dered against  the  defendant  on  the  contract. 

Tlie  contract  was  executed  on  the  22d  day  of  July,  1872, 
and  by  its  terms  the  cut  stone  was  to  be  delivered  on  the  build- 
ing premises  as  ra])idly  as  called  for  by  the  contracting  mason, 
so  as  to  enable  him  to  complete  the  walls  of  the  building, 
ready  for  the  roof,  on  or  before  the  15th  day  of  October,  1872. 
The  two  buildings  were  to  be  erected  five  stories  high.  The 
stone  to  be  furnished  was  of  a  costly  character,  and  a  large 
amount  was  required.  The  contract  price  for  the  entire  amount 
of  stone  to  be  furnished  under  the  contract,  amounted  to  the 
sum  of  $19,574. 

There  was  a  delay  in  the  construction  of  the  iron  work  for 
the  buildings,  for  which  the  plaintiffs  were  in  no  manner  respon- 


1875.]  Speeey,  etc.  v.  Fanning  et  al.  373 

Opinion  of  the  Court. 

sible,  wliicli  caused  a  delay  in  the  progress  of  tlie  mason  work, 
so  that  t]ie  stone  was  not  required  until  after  the  15th  day  of 
October.  In  addition  to  tliis,  there  is  proof  in  the  record  that 
prior  to  tlie  15th  of  October  the  premises  were  occupied  with 
other  building  material,  and  there  was  noplace  where  the  stone 
could  be  delivered  on  the  premises;  that  a  portion  of  the  stone 
had  been  sent  to  the  premises  by  the  plaintiffs,  and  returned 
for  the  reason  the  masons  were  not  ready  for  it. 

It  is  apparent,  from  the  evidence,  that  prior  to  the  15th  of 
October,  the  plaintiffs  had  portions  of  the  stone  ready,  and 
were  ready  and  willing  to  deliver  it,  but  the  masons  Avere  not 
ready  for  it  and  did  not  desire  it.  After  this  time,  the  masons 
testify  they  were  delayed  in  the  prosecution  of  the  work,  on 
account  of  the  failure  of  the  plaintiffs  to  furnish  the  cut  stone 
as  fast  as  it  was  required.  On  the  other  hand,  this  is  denied 
by  the  plaintiffs,  and  their  evidence  is  corroborated  by  team- 
sters in  their  employ,  who  assisted  in  hauling  the  stone. 

It  also  appears,  on  one  of  the  buildings  the  masons  were  de- 
layed on  account  of  a  mistake  made  by  the  architects,  in  regard 
to  the  iron  work,  which  compelled  a  change  in  a  portion  of  the 
stone  work.  In  other  instances,  changes  were  made  by  the 
architects  in  the  drawings  furnished  to  the  plaintiffs,  by  which 
portions  of  the  work  had  to  be  done  over  a  second  time,  neces- 
sarily causing  some  delay  for  which  they  could  not  be  held 
responsible. 

Neither  does  it  appear  that  the  building  would  have  been 
completed  and  ready  for  rent  by  the  1st  of  May,  1873,  the 
usual  time  for  renting,  if  the  masons  had  proceeded  with  their 
work  without  any  delay,  regardless  of  who  may  have  been  in 
fault  and  caused  the  delay.  It  nowhere  appears  within  what 
time  the  carpenters,  painters,  plasterers,  and  other  contractors, 
would  have  completed  their  contracts,  or  within  what  time  they 
were  required  to  do  so.  If,  therefore,  there  was  a  delay  by  the 
plaintiffs  in  the  delivery  of  stone  within  the  time  required  by 
the  contract,  it  does  not  appear  that  such  delay  caused  the 
damage  claimed  bv  the  defendant — the  loss  of  rents  in  the 
spring  of  1873. 
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But,  independent  of  these  considerations,  the  question 
whether  the  plaintiifs  failed  to  deliver  the  stone  in  the  manner 
required  by  the  contract,  and  whether  the  defendant  was  dam- 
aged thereby,  were  purely  questions  of  fact  for  the  court.  The 
evidence  bearing  upon  that  branch  of  the  case  was  voluminous 
and  conflicting,  and  unless  the  finding  of  the  court  is  mani- 
festly wrong,  which  does  not  appear  from  this  record,  it  is  not 
the  province  of  an  appellate  court  to  interfere. 

The  other  question,  whether  the  defendant  was  personally 
liable  for  a  balance  due  the  plaintiffs  for  stone  delivered  and 
used  in  the  erection  of  the  buildings,  involves  a  construction 
of  the  contract  executed  by  the  parties  upon  which  the  action 
is  brought. 

At  the  time  the  contract  was  executed,  the  defendant  was 
the  guardian  of  Henry  W.  Kingsbury,  a  minor,  who  owned 
the  premises  upon  which  the  buildings  were  erected.  The 
agreement  was  made  between  P.  Fanning  &  Co.,  plaintiffs,  of 
the  first  part,  and  Anson  Sperry,  the  defendant,  as  guardian  of 
the  estate  of  Henry  "W.  Kingsbury,  party  of  the  second  part, 
and  was  executed  by  the  defendant :  "  Anson  Sperry,  guardian 
of  the  estate  of  Henry  W.  Kingsbury." 

After  the  buildings  were  erected,  and  before  the  action  was 
brought,  the  defendant  resigned  his  position  as  guardian,  and 
another  was  appointed  by  the  county  court  of  Cook  county  in 
his  stead,  to  whom  the  defendant  turned  over  all  assets  in  his 
hands  belonging  to  his  ward. 

It  will  be  observed  that  the  contract  was  not  made  in  the 
name  of  the  ward,  by  a  guardian  or  agent,  nor  is  it  claimed 
that  the  ward  could  execute  a  legal  contract  in  his  own  name 
in  person,  or  by  an  agent  or  guardian.  To  what  extent  the 
guardian,  under  the  sanction  of  the  county  court,  could  bind 
the  estate  of  the  ward,  as  between  the  guardian  and  ward,  it  is 
not  necessary  to  consider. 

It  will  also  be  observed  that  there  is  a  clear  and  marked 
distinction,  in  all  the  authorities,  between  the  agreement  of  an 
agent  who  describes  himself  as  contracting  for  a  principal,  and 
the  covenant  of  a  principal  who  contracts  by  and  through  an 
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agent.  The  foraier  may  be  regarded  as  the  personal  contract 
of  the  agent,  while  the  latter  may  be  held  to  be  the  undertak- 
ing of  the  principal. 

Parsons,  in  his  work  on  Contracts,  vol.  1,  page  121,  in  speak- 
ing of  the  contract  of  a  private  trustee,  says:  "He  is  bound 
personally  by  the  contracts  he  makes  as  trustee,  altliough  de- 
scribing himself  as  such,  and  nothing  will  discharge  him  but 
an  express  provision,  showing  clearly  that  both  parties  agreed 
to  act  upon  the  responsibility  of  the  funds  alone,  or  of  some 
other  responsibility  exclusive  of  that  of  the  trustee,  or  some 
other  circumstance  clearly  indicating  another  party  who  is 
bound  by  the  contract,  and  upon  whose  credit  alone  it  is  made. 
The  mere  use  by  the  promisor  of  the  name  of  trustee,  or  of  any 
other  name  of  office  or  employment,  will  not  discharge  him. 
Some  one  must  be  bound  by  the  contract,  and  if  he  does  not 
bind  some  other  he  binds  himself,  and  the  official  name  is  then 
only  regarded  as  describing  and  designating  him." 

The  same  author,  in  a  chapter  on  Guardians,  page  136,  says: 
"A  guardian  can  not,  by  his  own  contract,  bind  the  person  or 
estate  of  his  ward;  but  if  he  promise,  on  a  sufficient  consider- 
ation, to  pay  the  debt  of  his  ward,  he  is  personally  bound  by 
his  promise,  although  he  expressly  promises  as  guardian.  And 
it  is  a  sufficient  consideration,  if  such  promise  discharge  the 
debt  of  the  ward;  and  a  guardian  who  thus  discharges  the 
debt  of  his  ward,  may  lawfully  indemnify  himself  out  of  the 
ward's  estate;  or,  if  he  be  discharged  from  his  guardianship, 
he  may  have  an  action  against  the  ward  for  money  paid  for  his 
use." 

Robinson,  in  his  work  on  Practice,  Yol.  3,  page  264,  in  dis- 
cussing this  question,  says:  "  If  a  trustee  choose  to  bind  him- 
self by  a  personal  covenant,  he  is  liable  at  law  for  a  breach 
thereof,  in  the  same  manner  as  any  other  person,  though  he 
describe  himself  as  covenanting  as  trustee;  for,  in  sncli  case, 
the  covenant  binds  himself  personally,  and  the  addition  of  the 
words,  '  as  trustee,'  is  but  a  matter  of  description,  to  show  the 
character  in  which  he  acts,  for  his  own  protection,  and  in  no 
degree  affects  the  rights  or  remedies  of  the  other  party." 
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In  Foster  v.  Fuller^  6  Mass.  58,  it  M-as  held,  that  Fuller 
was  personally  liable  on  a  note  that  read  as  follows: 

''  Cambridge,  Nov.  2, 1808. 

For  value  received,  I,  Timothy  Fuller,  as  guardian  of  Ed- 
ward Scott,  of  Cambridge,  in  the  county  of  Middlesex,  prom- 
ise Joseph  Foster  to  pay  him  two  hundred  and  three  dollars 
and  seventy-two  cents,  in  six  months,  and  interest. 

Timothy  Fuller,  Guardian^ 

See,  also,  Stohie  v.  Dills,  62  111.  432 ;  Thacher  v.  Dinsmore^ 
5  Mass.  301;  Baker  v.  Mechanics''  Ins.  Co.,  3  Wend.  94; 
Stone  V.  Wood,  7  Cowen,  453;  Tippets  v.  Edward  Walker 
et  al.  4  Mass.  595;  Toft  v.  Brewster,  9  Johns.  334;  Savage  v. 
Mx,  9  N.  H.  263. 

Numerous  authorities  might  be  cited  which  sanction  and 
establish  the  same  doctrine  enunciated  in  those  we  have  re- 
ferred to,  but  it  is  unnecessary.  The  contract  involved  in  this 
action  can  not,  without  a  departure  from  the  well  settled  rules 
of  law,  be  regarded  otherwise  than  as  the  personal  contract  of 
the  defendant. 

The  addition  of  the  words,  "  Guardian  of  the  estate  of  Henry 
W.  Kingsbury,"  after  the  defendant's  signature  to  the  con- 
tract, in  no  manner  curtailed  or  lessened  his  liability  to  the 
plaintiffs,  but  such  is  mere  matter  of  description,  to  show  the 
cliaracter  in  which  he  acted  as  between  himself  and  his  ward. 

The  contract  executed  by  the  defendant  does  not  assume  to 
bind  the  ward,  nor  does  it  limit  the  liability  of  the  defendant 
by  a  provision  that  the  plaintiffs  should  be  paid  from  the  assets 
belonging  to  the  ward,  in  the  hands  of  defendant,  as  guardian; 
in  fact,  the  contract  contains  nothing  pointing  to  the  liability 
of  any  person  save  only  the  defendant  himself. 

There  was,  therefore,  no  error  in  the  rendition  of  a  personal 
judgment  against  the  defendant,  and  it  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott: 

I  can  not  concur  in  this  decision.  The  contract  was  made 
by  defendant  on  behalf  of  his  ward,  and  it  was  not  in  tlie  con- 
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templation  of  either  party  that  he  was  to  be  personally  respon- 
sible upon  it.  Under  our  law,  the  guardian  has  the  "care  and 
management "  of  the  estate  of  his  ward.  It  w^as  under  the 
authority  supposed  to  be  given  by  the  statute  that  defendant 
undertook  to  have  the  improvements  made  on  his  ward's  prop- 
erty. He  had  no  private  interest  in  the  matter  whatever. 
Both  parties  must  have  so  understood  it,  for  they  went  before 
the  county  court  to  have  the  contract  approved,  which  was 
done,  nad  it  been  the  intention  of  defendant  to  bind  himself 
personally,  it  was  folly  to  go  before  the  county  court  to  pro- 
cure its  approval  of  the  contract.  The  law  is,  as  I  understand 
it,  the  intention  of  the  parties  must  determine  the  character 
of  the  undertaking,  whether  any  personal  liability  is  assumed. 
Every  fact  and  circumstance  in  this  case  rebuts  the  idea  de- 
fendant assumed  any  personal  responsibility,  but,  on  the  con- 
trary, show  that  he  contracted  alone  on  behalf  of  his  ward. 

But  there  is  another  principle  that  I  think  ought  to  control 
this  decision,  viz:  that  where  the  agent  or  trustee  acts  under 
authority  derived  from  public  laws,  and  the  source  of  that 
authority  is  as  well  known  to  the  other  contracting  party  as  to 
himself,  there  can  arise  no  individual  liability,  unless  the  in- 
tent to  incur  personal  responsibility  is  clearly  expressed. 
That  is  this  exact  case.  Defendant  only  assumed  to  act  on 
behalf  of  his  ward,  and  no  farther  than  both  parties  under- 
stood the  statute  had  conferred  authority  upon  him.  Of  this 
there  can  be  no  shadow  of  doubt.  It  appears,  on  the  face  of 
the  contract  itself,  he  contracted  "  as  guardian,"  and  it  is  so 
averred  in  the  declaration.  Wlien  both  parties  are  mistaken 
as  to  the  authority  given  by  law  under  which  this  party 
assumed  to  act,  the  more  reasonable  doctrine  is,  such  contracts 
are  not  binding  on  either  party.  Declaring  such  contracts 
personally  obligatory  by  construction,  is  to  adopt  an  uncon- 
scionable rule  that  would  ensnare  honest  men  who  endeavor  to  - 
perform  such  duties  with  the  utmost  regard  to  the  best  inter- 
ests of  their  wards. 

In  the  case  at  bar,  the  contract  was  made  with  the  approval 
of  the  county  court,  under  the  belief  it  was  for  the  best  inter- 
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est  of  the  ward's  estate,  and  to  make  the  guardian  personally 
liable  for  the  performance  is  to  impose  npon  him  an  oppres- 
sive burden  he  never  supposed  he  was  assuming,  and  had  he 
known  such  a  construction  would  be  given  to  the  contract,  he 
never  would  have  taken  upon  himself  its  responsibilities. 

Illustrative  to  some  extent  of  my  view  of  the  law  is  the  case 
of  Mann  et  at.  v.  Richardson^  ^'o  111.  481. 

The  judgment  of  the  court  below  ought,  in  my  opinion,  to 
be  reversed. 


Mr.  Justice  Breese:  I  am  of  opinion  the  contract,  on  its 
face,  shows  it  was  not  the  intention  of  either  of  the  parties  to 
it,  that  Sperry  should  be  personally  bound,  and  the  intention 
should  control. 


Harriet  K.  King 

-y. 

Eugene  B.  Mix  et  al. 

1.  Reversal,  op  decree,  with  directions.  Where  a  decree  is  reversed 
■with  directions  to  tlie  court  below  to  decree  the  complainant  a  homestead,  if 
the  property  is  susceptible  of  division,  otherwise,  its  value  in  either  of  two 
modes,  and  the  court  finds  that  it  appears,  from  the  evidence,  that  tlie  premi- 
ses  are  so  situated  that  a  homestead  can  not  be  assigned,  tms  will  authorize 
the  court  to  adopt  either  mode  for  adjusting  the  homestead  right  suggested 
by  this  court,  independent  of  any  agreement  of  the  parties. 

2.  Where  a  cause  is  decided  in  this  court,  and  remanded  with  specific 
directions  that  if  a  homestead  can  not  be  set  off,  to  ascertain  its  value  in  one 
of  two  ways,  first,  by  decreeing  the  complainant  $1000  in  lieu  of  homestead, 
and  such  portions  of  the  rents  and  profits,  after  deducting  all  taxes  and 
necessary  repairs,  as  $1000  bears  to  the  whole  value  of  the  property,  or  by 
decreeing  to  her  $1000,  witli  six  per  cent  per  annum  interest  from  the  time 
the  claimant  was  expelled,  the  court  below  will  be  left  at  liberty  to  adopt 
either  mode  of  adjusting  the  equities,  in  case  the  homestead  can  not  be 
assigned. 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
SiLVANus  "Wilcox,  Judge,  presiding. 

Mr.  B.  M.  MuNN,  and  Mr.  H.  F.  Yallette,  for  the  appellant. 

Mr.  B.  F.  Parks,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

When  this  cause  was  before  us  on  a  second  appeal,  the 
decree  was  reversed,  with  specific  directions  to  the  court  below 
to  decree  that  complainant  have  a  homestead  in  tlie  premises; 
but  if  it  should  be  found  the  property  was  not  susceptible  of 
division,  then  to  ascertain  its  value,  in  one  of  two  ways,  as  to 
the  court  might  seem  to  be  attended  with  the  least  uncertainty, 
first,  by  decreeing  to  her  $1000  in  lieu  of  homestead,  and  such 
portion  of  the  rents  and  profits,  after  deducting  all  taxes  and 
necessary  repairs,  as  $1000  bears  to  the  whole  value  of  the 
property,  or,  second,  by  decreeing  to  her  $1000,  with  six  per 
cent  per  annum  interest  from  the  day  she  was  expelled  from 
tlie  ]^remises.  The  court  was  left  at  liberty  to  adopt  either 
mode  of  adjusting  the  equities  between  the  parties.  ^^  111. 
145. 

It  is  recited  in  the  present  decree,  it  "appears,  by  evidence 
offered  in  open  court,  and  also  by  agreement  of  parties,"  the 
premises  are  so  situated  that  homestead  could  not  be  parti- 
tioned, and  thereupon  the  court  adopted  the  latter  mode  of 
adjusting  the  equities,  viz:  by  decreeing  to  complainant  $1000, 
with  six  per  cent  interest,  making  a  sum  of  $1720,  to  be  paid 
within  thirty  days. 

It  is  also  recited,  "this  decree  is  entered  by  agreement  as  a 
full,  final  and  complete  settlement  of  all  matters  included  in 
the  above  cases."  As  soon  as  the  decree  was  pronounced, 
defendants  paid  to  the  solicitors  that  had  been  acting  for 
complainant  the  ftill  sum  of  $1720,  taking  their  receipt  for  the 
same,  and,  in  pursuance  of  the  decree,  the  master  executed  and 
delivered  to  defendants  a  deed  for  the  premises. 

At  the  same  term  of  court,  complainant  entered  a  motion 
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to  set  aside  tlie  decree,  based  upon  affidavits  setting  forth,  as 
the  grounds  of  the  motion,  that,  nnder  the  decision  of  the 
Supreme  Court,  she  was  entitled  to  a  homestead  in  the  premi- 
ses, of  the  vahie  of  $1000,  and  to  an  account  of  the  rents  and 
profits  in  proportion  as  the  sum  of  $1000  bears  to  the  whole 
value  of  the  property;  that  her  share  of  such  rents  and  profits 
would  exceed  the  amount  of  interest  on  $1000  at  six  per  cent 
per  annum  from  the  date  she  was  dispossessed,  and.  that  her 
solicitors  had  no  authority  to  consent  to  any  decree  on  her 
behalf.  It  does  not  appear  any  notice  was  given  to  defendants 
of  the  intention  to  make  a  motion  to  set  aside  the  decree;  but 
a  continuance  was  granted  and  notice  given.  At  a  subsequent 
terra  of  court,  on  full  consideration,  the  motion  was  formally 
overruled,  and  that  decision  is  assigned  for  error. 

"Whether  complainant's  solicitors  had  any  authority  from 
her  to  consent  the  decree  in  this  case  might  be  rendered  as  it 
was,  is  involved  in  some  doubt  by  the  confiicting  evidence, 
but  we  are  of  opinion  the  weight  of  evidence  is,  they  had  such 
authority.  However  that  may  be,  enough  appears  in  the  record 
to  sustain  the  decree  independently  of  any  agreement.  The 
decree  finds,  it  appeared,  from  evidence  taken  in  open  court, 
the  premises  were  so  situated  that  homestead  could  not  be 
assigned,  and  that  fact  appearing,  the  court  was  at  liberty  ta 
adopt  either  mode  suggested  by  this  court  in  its  former  opinion, 
to  adjust  the  equities  between  tlie  parties.  The  mode  adopted, 
so  far  as  we  can  judge  fi'om  anything  before  us,  was  equally 
favorable  to  complainant  as  the  other  suggested  would  have 
been.  Had  the  court  directed  an  account  to  be  taken  of  the 
rents  and  profits,  after  deducting  taxes  and  necessary  repairs, 
it  is  not  shown  that  her  share  would  have  exceeded  the  sum 
allowed  her  under  the  decision  of  the  court,  viz:  $1000,  with 
six  per  cent  interest  from  the  time  she  was  dispossessed  of  the 
property;  but,  under  our  previous  decision,  the  court  was  fully 
authorized  to  decree  as  it  did,  and  enough  appears  in  the  record 
to  sustain  its  action. 

The  decree  will  be  affirmed. 

Decree  ajfirine(h 
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Albert  K.  Cooke 

V. 

Eber  C.  Preble  et  al. 

1.  Practice  in  Supreme  Court — wlien  erroneotis  ruling  on  the  plead- 
ings will  not  reverse.  Wliere  a  special  plea  setting  up  damages  by  way  of 
set-off  is  stricken  from  the  flics,  and  it  appears  that  such  plea  was  unneces- 
sary, and  that  all  the  matters  presented  by  it  were  received  and  considered 
under  the  general  issue,  by  way  of  recoupment,  the  judgment  will  not  be 
reversed  for  the  irregularity  in  striking  the  plea  from  the  files,  instead  of 
disposing  of  the  same  by  demurrer. 

2.  Recoupment — of  damages.,  under  the  general  issue.  In  a  suit  to  re- 
cover the  price  of  a  derrick  made  under  a  special  contract,  the  defendant 
may,  under  the  general  issue,  recoup  any  damages  he  has  sustained  by  de- 
fects in  the  work,  and  delay  in  completing  the  same. 

"Wkit  of  Error  to  the  Superior  Coi^rt  of  Cook  coimtj; 
the  Hon,  Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  the  plaintiff  in  error. 
Mr.  S.  M.  Millard,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
by  Eber  C.  Preble  against  Albert  P.  Cooke,  on  the  common 
counts,  and  one  special  count,  for  one  derrick,  complete,  fur- 
nished, made,  sold  and  delivered  bj  the  plaintiffs  to  the  de- 
fendant, at  his  reqnest. 

The  general  issue  was  pleaded,  and  a  jury  empanelled, 
when,  on  motion  of  plaintiff,  the  jury  was  discharged,  and 
leave  given  him  to  amend  all  papers  and  proceedings,  by  mak- 
ing Iliram  II.  Scoville  a  party  plaintiff,  and  the  cause,  on  mo- 
tion of  defendant,  was  continued. 

At  a  subsequent  term,  the  case  was  submitted  to  a  jury, 
resultinof  in  their  disao-reement  and  discharo^e.  At  the  next 
December  term,  1874,  tlie  cause  was  submitted  to  tlie  court  for 
trial,  and  defendant  had  leave  to  file  plea  of  set-off,  which  was 
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done.  On  the  day  following,  on  motion  of  plaintiff,  this  plea 
was  stricken  from  the  files,  and  defendant  excepted.  The  cause 
was  then  tried  by  the  court,  the  trial  resulting  in  a  finding  and 
judgment  for  plaintiffs,  for  six  hundred  seventy-nine  dollars 
and  thirty-eight  cents.  The  defendant  brings  the  record  here 
by  writ  of  error. 

The  first  error  assigned  is,  in  striking  the  plea  of  set-off 
from  the  files. 

Much  is  said,  in  the  argument  of  the  plaintiff  in  error,  about 
the  right  of  a  party  defendant  to  plead  as  many  pleas  as  he 
may  deem  necessary  for  his  defense;  and  the  only  question  to 
be  considered  by  the  court  is,  is  the  plea  good  in  form  and  sub- 
stance? and  if  insufiicient  in  either  respect,  the  practice  is  to 
demur,  but  not  strike  it  from  the  files. 

Admitting  all  that  lias  been  urged  on  this  point,  and  giving 
full  effect  to  the  authorities  cited,  the  question  remains,  was 
the  plaintiff  in  error  prejudiced  in  any  way  by  this  action  of 
the  court,  even  if  irregular  and  erroneous.  The  record  shows 
most  clearly  he  was  not.  The  cause  was  tried  on  the  very  mat- 
ters set  out  in  the  special  plea — they  were  the  principal  mat- 
ters in  contest,  and  the  plea  wholly  unnecessary. 

That  the  damages  set  out  in  that  plea  could  be  recouped 
under  the  general  issue,  has  been  settled  by  this  court  in  a 
number  of  cases,  cited  by  defendants  in  error.  Jliggins  v. 
Lee,  16  111.  495;  Babcock  v.  Trice,  18  ib.  420;  Crahtree  v. 
Kile,  21  ib.  181;  Mears  v.  Nichols,  41  ib.  207. 

"What  propriety  would  there  be  in  a  re-investigation  of  this 
case  on  a  special  plea,  when  all  the  matters  of  that  plea  have 
been  fully  considered  and  passed  upon  by  the  jury?  "We  see 
none. 

The  next  point  raised  by  plaintiff  in  error  is,  that  the  judg- 
ment is  not  sustained  by  the  evidence. 

This  we  have  carefully  examined,  and  although  it  is  some- 
what conflicting  in  almost  every  case  in  which  the  parties 
themselves  are  the  principal  witnesses,  as  in  this  case,  the 
great  weight  of  the  evidence  sustains  the  finding.  In  fact,  we 
do  not  well  see  how  the  finding  could  have  been  difl'erent. 
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Tliere  was  a  substantial  compliance  with  all  the  essentials  of  the 
contract  for  tlie  construction  of  the  derrick,  as  to  quality  of 
material,  capacity  of  machine,  its  fitness  for  the  work  it  was  to 
perform,  and  time  of  delivery.  Eut  if,  in  this  respect,  there 
was  any  unnecessary  delay,  defendant  did  not  show  he  had  been 
damaged  thereby,  nor  does  he  claim  damages  therefor.  It  is 
complained  that  defendant  was  not  allowed  for  moneys  ex- 
pended in  repairs  of  the  derrick.  It  is  manifest  he  has  no 
grounds  on  which  to  base  this  claim.  The  derrick  was  ac- 
cepted and  used  by  him,  and  he  was  perfectly  satisfied  with  it, 
until  it  became  disordered,  as  all  machines  of  this  kind  are 
apt  to  become.  But  six  months  after  he  had  received  it,  and 
used  it,  he  was  furnished  with  a  bill  of  it,  which  he  did  not 
dispute.  He  says  himself,  he  did  not  go  to  plaintiff  to  ask 
him  to  repair  the  derrick,  because  he  did  not  want  to  find  fault 
at  minor  defects,  nor  did  he  ever  request  plaintiff  to  take  it 
back. 

On  the  point  in  regard  to  the  lime,  there  is  no  proof  the 
derrick  was  to  be  paid  for  in  lime.  For  such  lime  as  was  re- 
ceived on  the  contract  by  Preble,  and  on  his  order,  the  defendant 
has  a  just  claim,  and  by  computation  of  the  amount  due,  de- 
ducting the  amount  of  the  judgment,  which  is  much  less,  tliere 
is  quite  a  balance  due  defendants  in  error,  sufficient  to  cover 
all  the  lime  claimed  and  cost  of  repairs,  if  defendants  in  error 
were  chargeable  with  them. 

We  see  no  ground  for  reversing  the  judgment,  and  it  must 

be  affirmed. 

Jvdgment  affirmed. 
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The  City  of  Chicago 
The  People  ex  rel.  Henry  B.  Miller. 

1.  School  law — control  of  property  and  fund.  The  State  has  never 
granted  irrevocably  the  title  to  the  school  property  and  fund  to  any  body  of 
persons.  It  has  created  corporate  bodies  to  handle  and  control  the  fund  for 
the  use  of  the  people,  but  has  not  parted  with  the  power  to  control  tlie  fund 
in  any  mode  the  legislature  may  choose,  for  the  use  of  schools.  The 
State  is  virtually  a  trustee  of  the  fund,  and  the  municipalities  and  otBcers 
are  but  the  agencies  emj^loyed  by  the  State  in  executing  the  trust. 

2.  Same — con&titutionnl  guaranty.  Article  8,  section  2,  of  the  constitu- 
tion of  1870,  securing  the  faithful  application  of  the  school  fund  and  prop- 
erty to  the  objects  of  education,  includes  the  lands  and  moneys  embraced 
in  the  common  school  fund,  and  the  college,  seminary  and  university  lands 
and  funds  in  the  hands  of  or  under  the  control  of  the  State,  and  clearly  pro- 
hibits the  perversion  of  the  same  to  other  purposes. 

3.  Same — poicer  to  tax.  As  the  State  is  prohibited  from  appropriating 
any  of  this  fund  to  defray  the  expenses  of  the  State,  counties  or  other  mu- 
nicipal bodies  than  those  created  for  public  school  purposes,  it  can  not  do 
the  same  by  the  indirect  means  of  taxation. 

4.  Where  moneys  belonging  to  the  scliool  fund  are  loaned  on  mortgage 
security,  and  the  title  to  real  estate  is  acquired  on  foreclosure,  and  is  held 
for  school  purposes  only,  the  legislature  has  not  the  constitutional  power  to 
tax  the  same,  although  the  legal  title  may  be  held  in  the  name  of  a  city 
which  is  entrusted  with  the  fund  and  the  public  schools  within  its  limits. 

5.  Real  estate  acquired  on  foreclosure  of  mortgages  given  to  secure  the 
re-payment  of  school  moneys  loaned,  in  fact  belongs  to  the  Stale,  in  trust 
for  school  purposes,  and,  under  the  Revenue  Law  of  1874  (section  2),  is  ex- 
empted from  taxation. 

Appeal  from  the  County  Court  of  Cook  county. 

Mr.  James  Goggin,  for  tlie  appellant. 
Mr.  John  M.  Eounteee,  for  the  People. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court: 

The  county  court  of  Cook  county  rendered  a  judgment 
against  certain  lands  for  the  taxes  of  1874,  on  the  application 
of  the  collector,  and  the  city  appeals  to  this  court. 
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The  lands  are  held  in  the  name  of  the  citj,  and  exclusively 
for  the  use  of  the  public  schools  therein.  The  city  has  the 
sole  diarge  of  public  schools  within  its  limits,  and  these 
lands  were  purchased  by  the  city  on  the  foreclosure  of  mort- 
gages taken  to  secure  loans  of  money  arising  from  the  sale  of 
the  16th  section  in  township  39  north,  in  range  14  east  of  the 
third  principal  meridian,  and  which  had  been  donated  by  the 
general  government  for  school  purposes.  The  lands  were  not 
leased  by  the  city  nor  used  with  a  view  to  profit,  and  there  are 
no  school  houses  on  them. 

By  the  6th  section,  clause  1,  of  the  act  of  Congress  of  the 
IStli  of  April,  1818,  (3  Stats,  at  Large,  p.  428,)  it  was  enacted 
that,  "  the  section  numbered  16  in  every  township,  and  when 
such  section  has  been  sold  or  otherwise  disposed  of,  other  lands 
equivalent  thereto,  and  as  contiguous  as  may  be,  shall  be 
granted  to  the  State,  for  the  use  of  the  inhabitants  of  such 
township,  for  the  use  of  schools." 

The  16th  section  was  sold  and  the  money  was  loaned  for 
school  purposes,  and,  by  the  foreclosure  of  mortgages  to  secure 
the  loan  of  the  same,  the  title  was  acquired  by  the  city,  and  it 
is  held  for  public  school  purposes. 

By  an  act  approved  on  the  15th  of  January,  1825,  B.  S. 
1833,  p.  560,  sec.  19,  the  Auditor  and  Secretary  of  State  were, 
under  the  direction  of  the  Governor,  made  commissioners  of 
the  school  fund.  On  the  22d  of  January,  1829,  the  General 
Assembly  passed  an  act  authorizing  the  county  commissioners 
to  appoint  a  school  commissioner  in  their  respective  counties, 
and  the  same  act  authorized  him,  in  the  mode  therein  pre- 
scribed, to  sell  the  16th  section  and  loan  the  money  received 
therefor,  and  to  pay  the  interest  received  thereon,  to  the  trus- 
tees of  schools  of  the  respective  townships.  The  law  in  tliis 
regard  has  remained  substantially  unaltered  to  the  j^resent 
time, 

No  act  of  the  General  Assembly  has  ever  granted  the  title 

to  the  school  property  and  fund  irrevocably  to  any  body  of 

persons.     They  have  created  corporate  bodies  to  handle  and 

control  the  fund  for  the  use  of  the  people,  but  that  body  has 

25— SO-rn  Ili-. 
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not  parted  with  the  power  to  control  the  fund  in  any  mode 
they  may  choose,  for  the  use  of  schools.  They  could,  if  dis- 
posed, deprive  those  to  whom  its  management  is  intrusted,  of 
the  fund,  and  entrust  it  to  others.  Whilst  the  increase  of 
the  fund  should  be  expended  in  the  support  of  schools,  the 
manner  or  the  agency  employed  may  be  at  all  times  controlled 
or  changed  by  the  State  at  pleasure.  The  State  is  virtually  a 
trustee  of  the  fund,  for  the  use  of  the  people,  and  the  munici- 
palities and  officers  are  but  the  agencies  employed  by  the  State 
in  executing  the  trust.  But  the  State  has  the  power  to  resume 
the  fund  and  use  it  for  the  purposes  designated  by  the  act  of 
Congress.  This  being  so,  the  State  is  the  real  owner  of  the 
fund,  to  be  held  in  trust  for  the  purposes  of  the  grant. 

Article  8,  section  3,  of  the  constitution  of  1870,  provides 
that,  "All  land,  moneys,  or  other  property  donated,  granted  or 
received  for  school,  college,  seminary  or  university  purposes, 
and  the  proceeds  thereof,  shall  be  faithfully  applied  to  the  ob- 
jects for  which  such  gifts  or  grants  were  made." 

This  provision  includes  the  lands  and  money  embraced  in 
the  common  school  fund,  also  the  college,  seminary  and  uni- 
versity lands  and  funds  in  the  hands  of  or  under  the  control 
of  the  State.  This  constitutional  provision  amply  provides  for 
the  preservation  of,  and  clearly  prohibits  the  perversion  of, 
the  fund  to  other  purposes.  Under  it,  the  legislature  has  no 
constitutional  power  to  appropriate  any  portion  of  this  fund 
to  defray  the  expenses  of  the  State,  counties  or  other  municipal 
bodies,  than  those  created  for  public  school  purposes;  and  the 
General  Assembly  is,  as  we  have  seen,  prohibited  from  directly 
appropriating  this  fund  to  State,  county,  or  municipal  pur- 
poses, or  any  portion  of  it,  and  they  can  not  accomplish  the 
same  end  by  indirect  means.  If  they  can  not  so  appropriate 
it  directly,  they  can  not  by  the  indirect  means  of  taxation; 
because,  so  much  as  would  be  taken  from  the  fund  by  taxation 
would  be  an  unconstitutional  perversion  of  the  fund  to  that 
extent.  It,  then,  follows  that  this  property  being  a  part  of 
the  public  school  fund,  the  General  Assembly  can  not  subject 
it  to  taxation. 
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Anotlier  view  may  be  taken  of  this  question.  The  present 
constitution  provides  by  section  3,  article  9,  that  "  the  property 
of  the  State,  counties  and  other  municipal  corporations,  and 
such  other  property  as  may  be  used  exclusively  for  agricultural 
and  horticultural  societies,  for  school,  religious,  cemetery  and 
charitable  purposes,  may  be  exempt  from  taxation,"  This 
section  will  hardly  bear  the  construction,  that  the  public  school 
property  alone  is  embraced  in  its  provisions,  but  it  was  in- 
tended to  embrace  private  schools,  or  schools  under  private 
charters,  as  well  as  the  public  school  fund;  but  be  that  as  it 
may,  it  does  embrace  property  of  the  State,  and  we  have 
seen  that  the  public  school  property  and  funds  do,  virtually 
and  in  fact,  although  not  in  form,  belong  to  the  State. 

The  second  section  of  the  Revenue  Law  of  1874  provides 
that  "all  property,  of  every  kind,  belonging  to  the  State  of  Illi- 
nois," shall  be  exempt  from  taxation.  Under  a  similar  pro- 
vision, it  was  held  that  property  conveyed  to  the  board  of 
trustees  of  the  Illinois  Industrial  University  belonged  to  the 
State,  and  was  exempt  from  taxation.  The  principles  an- 
nounced in  that  case  must  govern  this.  Board  of  Trustees 
Illinois  Ind.  Univ.  v.  Supervisors  of  Champaign  Count]/, 
76  111,  184.  And  whilst  we  hold,  as  we  did  in  the  case  of  the 
Northwestern  University  v.  The  People,  ante,  p.  333,  that  pro- 
visions exempting  property  from  taxation  are  to  be  strictly 
construed,  we  regard  the  construction  here  given  as  being 
strict  and  limited.  Independent  of  the  constitutional  provi- 
sion, we  can  not  see  that  it  was  the  intention  of  the  General 
Assembly  to  subject  this  property  to  taxation.  "VVe  must 
therefore  hold  that  the  court  below  erred  in  rendering  the 
judgment  for  its  sale,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 
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The  Kis'icKERBOCKER  Insurance  Company 

v. 

William  K.  Gould  et  al. 

1.  Insurance — policy  construed  as  to  notice  to  he  given.  Where  a  clause 
in  a  policy  of  insurance  requires  tlie  assured,  in  case  of  loss,  to  "  give  im- 
mediate notice  thereof  in  writing,"  and  "  render  to  the  company  a  particular 
account  of  said  loss,  in  writing,"  and  the  policy  further  provides  that  pay- 
ment shall  be  made  in  sixty  days  after  due  notice  and  proofs  of  the  loss,  a 
liberal  construction  should  be  given  to  the  words  used,  and  it  will  be  held 
to  require  notice  and  proofs  to  be  given  within  a  reasonable  time  after  the 
loss. 

2.  Same — wTiat  is  reasonable  time  to  give  notice.  Where  a  loss  occurred 
on  the  8th  or  9th  of  October,  and  notice  and  proof  of  loss  were  given  on  Nov. 
13th  following,  it  appearing  that  the  office  of  the  insurance  company  was 
also  destroyed,  so  that  the  assured  did  not  know  where  to  find  its  officers, 
and  the  conflagration  was  so  general  as  to  suspend  all  business  transactions, 
and  the  assured  held  many  other  policies  under  which  he  sustained  losses, 
it  was  held,  that  the  court  could  not  say  the  delay,  under  the  circumstances, 
was  unreasonable. 

3.  Pleading — defects,  how  readied.  If  a  declaration  is  considered  defect- 
ive, the  proper  practice  is  to  demur  to  the  same,  instead  of  moving  to  ex- 
clude the  evidence  in  the  case. 

4.  Insurance — evidence  of  value  of  property  destroyed.  The  proofs  of 
loss  furnished  an  insurance  company  are  admissible  in  evidence,  in  an  action 
upon  a  policy  of  insurance,  to  show  that  such  proofs  were  made  and  deliv- 
ered as  required  by  the  terms  of  the  poiicj^  but  not  for  the  purpose  of  prov- 
ing  the  extent  of  the  loss  to  the  jury — that  must  be  shown  by  other  evidence. 

5.  Same — diligence  in  giving  notice  a  question  of  fact.  Where  there  is 
no  dispute  as  to  the  facts  of  the  case,  it  is  a  question  of  law  whether  due 
diligence  has  been  used  in  giving  notice  of  a  loss ;  but  where  the  facts  in 
regard  to  diligence  are  disputed,  it  is  a  question  of  fact  for  the  jury,  and  it 
is  proper  to  submit  to  the  jury  whether,  under  all  the  circumstances,  imme- 
diate notice  was  given. 

6.  Same — waiver  of  due  notice.  Where  a  defective  notice  and  proof  of 
loss  is  given  to  an  insurance  company,  and  no  defects  are  pointed  out,  so  as 
to  aflford  an  opportunity  to  correct  the  same,  objection  to  the  same  will  be 
considered  as  waived,  but  not  so  where  the  notice  is  not  given  in  time.  The 
retainino-  of  the  notice,  and  making  no  objection,  is  not  a  waiver  of  the  fail 
ure  to  give  the.  same  in  time. 
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7.  Intekest — on  loss  under  innirance  policy.  A  policy  of  insurance 
being  a  contract  to  pay  money  at  a  certain  time  after  a  loss,  it  is  proper  to 
allow  interest  on  the  same  from  the  time  it  becomes  payable. 

8.  New  trial — newly  discovered  evidence.  A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evidence,  where  such  evidence  is 
impeaching  or  merely  cumulative  in  its  nature. 

9.  Parol,  evidence.  It  is  competent,  in  an  action  on  an  insurance 
policy,  to  prove  by  parol  evidence  that  the  assured  had  obtained  insurance 
in  other  companies  on  the  same  property. 

Writ  of  Error  to  the  Circuit  Court  of  DuPage  county;  the 
Hon.  SiLVANus  "Wilcox,  Judge,  presiding. 

Mr.  A.  C.  Story,  for  the  plaintiffs  in  error. 

Mr.  B.  D.  Magkhdee,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  John  S.  and 
"William  Gould,  in  the  Superior  Court  of  Cook  county,  against 
The  Knickerbocker  Insurance  Company  of  Chicago,  on  a  policy 
of  insurance  of  $2500,  on  certain  goods  contained  in  the  mill 
of  the  plaintiffs,  located  at  the  corner  of  Beach  and  Polk  streets, 
in  Chicago,  which  was  destroyed  by  the  Chicago  fire  of  Octo- 
ber, 1871. 

On  the  motion  of  the  defendant,  the  venue  of  the  cause  was 
changed  to  DuPage  county,  where  a  trial  was  had  before  a 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiffs for  $2905.41. 

It  is  first  urged,  that  the  judgment  can  not  be  sustained 
because  timely  notice  of  the  loss  was  not  given  by  the  insured 
to  the  company. 

The  policy  provides,  that  "  in  case  of  loss,  the  assured  shall 
give  immediate  notice  thereof  in  writing,  and  shall  render  to 
the  company  a  particular  account  of  said  loss,  in  writing,  under 
oath,  stating  the  time,  origin,  etc."  The  goods  mentioned  in 
the  policy  were  burned  on  the  8th  or  9th  of  October,  1871. 
After  the  fire,  an  inventory  of  the  goods  destroyed  was  made 
out  and  delivered  to  the  secretary  of  the  company  on  the  13th 
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day  of  November  following.  Ko  objection  whatever  was  made 
by  the  company  in  regard  to  the  form  of  the  proof,  nor  "was 
any  objection  interposed  that  previous  notice  of  the  loss  had 
not  been  given,  but  the  proofs  of  loss  were  retained.  Nothing 
was  paid  on  the  policy,  nor  did  the  company  take  any  action 
in  regard  to  the  claim. 

It  will  be  observed,  that  the  language  employed  in  the  policy 
in  regard  to  notice  and  proof  of  loss  is  peculiar:  "In  case  of 
loss,  the  assured  shall  give  immediate  notice  thereof,  in  writ- 
ing, and  shall  render  to  the  company  a  particular  account  of 
said  loss,  in  writing."  The  language  used  would  seem  to  indi- 
cate that  it  was  the  intention  that  notice  of  loss  and  proofs  of 
loss  should  be  furnished  the  company  at  the  same  time,  unless 
the  two  portions  of  the  sentence  are  closely  connected  by  the 
word  "  and."  It  is  not  indicated  in  the  first  clause  to  whom  the 
notice  shall  be  given,  nor  is  there  any  time  specified  in  the  last 
clause  when  proof  of  loss  shall  be  rendered. 

If  this  construction  be  the  correct  one,  then  the  word  "  imme- 
diate "  must  receive  a  liberal  construction,  in  order  to  carry  out 
the  manifest  intent  of  the  parties,  as  it  is  apparent  that  it  was 
impossible  immediately  to  furnish  proofs  of  loss.  This  view 
seems  more  reasonable  by  referring  to  another  provision  in  the 
policy,  which  is  as  follows:  "Do  insure,  etc.,  to  the  amount  of 
$2500,  against  all  such  immediate  loss  or  damage  as  may  occur 
by  fire,  etc.,  to  be  paid  sixty  days  after  due  notice  and  proofs 
of  the  same,  made  by  the  assured,  are  received  at  the  office  of 
this  company." 

Here  the  words  "  due  notice,"  not  "  immediate  notice,"  are 
used,  and  the  loss  that  may  occur  is  to  be  paid  sixty  days  after 
notice  and  proofs  are  received.  If  it  had  been  within  the  con- 
templation of  the  contracting  parties  not  to  require  notice  and 
proofs  of  loss  to  be  given  at  the  same  time,  it  is  but  reasonable 
to  presume  the  payment  of  loss  would  have  been  specified  to 
be  made  sixty  days  after  notice  of  loss  given  or  sixty  days  after 
proof  of  loss.  When  all  the  provisions  of  the  policy  are  con- 
sidered together,  we  feel  warranted  in  giving  the  word  "  im- 
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mediate"  a  liberal  construction.  This,  too,  is  in  harmony  with 
the  authorities. 

In  The  Peoria  Marine  and  Fire  Ins.  Co.  v.  Lewis.,  18  111. 
553,  where  the  question  arose  whether  the  notice  of  loss  had 
been  given  within  the  time  required  bv  the  conditions  of  the 
policy,  it  was  said:  "The  provisions  in  the  conditions  that 
notice  is  forthwith  to  be  given  of  the  loss,  means  within  a  rea- 
sonable time  under  the  circumstances — the  use  of  due  dili- 
gence." 

May,  in  his  work  on  Insurance,  states  the  rule  in  regard  to 
notice  of  loss  thus:  "  If  the  notice  be  required  to  be  forthwith, 
or  as  soon  as  possible,  or  immediately,  it  will  meet  the  require- 
ments if  given  with  due  diligence  under  the  circumstances  of 
the  case,  and  without  unnecessary  and  unreasonable  delay,  of 
which  the  jury  are  ordinarily  to  be  the  judges." 

Under  the  rule  here  announced,  which  is  substantially  the 
same  as  held  by  this  court  in  the  case  cited  sujpra.,  the  question 
presented  is,  whether  the  notice  given  under  the  circumstances 
was  a  substantial  compliance  with  the  provision  of  the  policy. 

The  fire  which  consumed  plaintiffs'  property  was  a  general 
conflagration.  It  spread  over  and  consumed  more  than  one 
hundred  acres  of  the  principal  business  portion  of  the  city  of 
Chicago.  Business  of  all  kinds  waS'  demoralized,  and,  to  great 
extent,  suspended.  The  office  of  the  defendant,  together  with 
its  books  and  papers,  was  destroyed. 

The  plaintiffs,  who  had  been  engaged  in  a  large  manufactu- 
ring business,  held  a  large  number  of  policies  of  insurance  on 
their  property.  Time  was  absolutely  necessary  for  them  to 
arrange  their  papers,  procure  the  necessary  blanks,  and  learn 
the  location  of  the  offices  of  the  insurance  companies,  before 
they  could  give  notice  of  loss  and  furnish  proofs. 

Under  all  the  circumstances  of  the  case,  we  can  not  say  there 
was  an  unreasonable  delay. 

To  give  the  word  '"■  immediate  "  a  literal  interpretation  would 
defeat  the  ends  of  justice,  and,  in  a  case  of  this  kind,  require 
•of  the  insured  an  impossibility,  as  the  office  of  the  company 
had  been  destroyed,  and   tlie  plaintiffs  had  no  information  as 
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to  the  location  of  the  officers  or  agents  of  the  company,  and 
hence  it  was  impossible,  forthwith,  to  give  the  notice  and  fur- 
nish proof  of  loss. 

It  is  also  urged  that  the  averments  of  the  declaration  were 
not  sufficient,  as  to  the  value  of  the  property  destroyed  and 
the  amount  of  other  insurance  on  the  same. 

"Wliether  the  declaration  would  have  been  res^arded  sufficient 
on  demurrer,  is  a  question  that  does  not  arise,  as  no  demurrer 
was  interposed. 

"We  perceive  no  variance  between  the  proof  introduced  and 
the  declaration,  and  we  are  aware  of  no  ground  upon  which 
the  court  could  have  sustained  the  motion  of  the  defendants  to- 
exclude  the  evidence  from  the  jury. 

Had  the  defendants  regarded  the  declaration  insufficient,  the 
proper  mode  to  reach  the  defect  was  by  demurrer. 

It  is  also  claimed,  that  the  court  erred  in  permitting  the 
proofs  of  loss  to  be  introduced  as  evidence  of  the  kind,  value 
and  amount  of  property  destroyed. 

Upon  an  examination  of  the  record,  we  do  not  find  the 
proofs  were  introduced  for  the  purpose  indicated. 

The  record  discloses  the  fact,  that  the  proofs  were  ofiered  in 
evidence;  for  what  purpose,  however,  the  record  is  silent. 
They  were  objected  to,  but  upon  what  grounds,  does  not  ap- 
pear. The  objection  was  overruled  and  the  evidence  was 
admitted  to  the  jury. 

It  was  proj)er  to  introduce,  in  evidence,  the  proofs  of  loss, 
for  the  purpose  of  establishing  the  fact  that  such  proofs  were 
made  and  delivered  to  the  company  as  was  required  by  the 
terms  of  the  policy,  and  such,  no  doubt,  was  the  object  and 
purpose  of  the  evidence. 

The  amount  of  actual  loss  seems  to  have  been  fully  estab- 
lished by  testimony  entirely  independent  of  the  proofs  of 
loss. 

In  Lycoming  Ins.  Co.  v.  liuhin,  79  111.  402,  a  contrary 
doctrine  seems  to  have  been  impliedly  approved.  But  in  that 
case  the  insurance  company  insisted  it  was  error  to  allow  s  jcb 
proofs  to  go  to  the  jury.     The  party  insured  conceded,  in  tha 
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argament,  that  this  was  error;  but  insisted  that  the  supposed 
error  was  cured  by  instructions.  Tlie  court,  assuming  that  it 
was  error,  held  it  was  not  cured  hj  instructions,  and  reversed 
the  judgment  upon  the  ground  that,  aside  from  the  proofs  re- 
ferred to,  the  amount  of  the  damages  in  the  case  could  not  be 
supported  by  the  other  evidence.  The  true  rule  is,  that  the 
proofs  of  loss  are  proper  to  show  a  compliance  with  the  terms 
of  the  policy,  but  are  not  to  be  considered  in  ascertaining  the 
amount  of  damages. 

Nor  do  we  see  any  force  in  the  objection,  that  parol  proof 
was  admitted  of  the  amount  of  insurance  held  by  the  plain- 
tiffs on  the  property,  in  other  companies. 

It  was  certainly  competent  to  establish,  by  parol  proof,  the 
fact  that  plaintiffs  were  insured  in  other  companies,  and  the 
evidence  of  the  amount  of  such  insurance  can  not  be  said  to  be 
proving  the  contents  of  a  writing  by  parol. 

There  was  no  issue  involved  which  required  the  production 
of  the  policies  held  in  other  companies.  Their  terms  and  con- 
ditions were  of  no  importance,  and  it  was  not  necessary  to 
establish  their  contents. 

It  is  next  urged  that  the  court  erred  in  giving  plaintiffs'  3d 
and  4th  instructions,  which  were  as  follows: 

"  3.  If  the  jury  believe,  from  the  evidence,  that  there  was 
such  a  loss  of  the  property  described  in  the  declaration  herein 
as  is  therein  set  out,  then  they  are  authorized  in  determining 
for  themselves,  from  all  the  facts  and  circumstances  of  this 
case,  as  developed  by  the  evidence,  whether  or  not,  after  said 
loss,  the  plaintiffs  gave  immediate  notice  thereof  in  writing  to 
defendant. 

"  4.  If  the  jury  believe,  from  the  evidence,  that  there  was  a 
loss  of  the  property  described  in  the  declaration,  as  therein 
stated,  and  that  after  said  loss  the  plaintiffs  did  not  give  imme- 
diate notice  thereof  in  writing,  yet  if  they,  at  the  same  time, 
find,  from  the  evidence,  that  on  or  about  November  13,  1871, 
the  plaintiffs  submitted  to  defendant  proofs  of  said  loss,  as  re- 
quired  by  the   policy  of  insurance  herein   introduced,  and 
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defendant  accepted  tlie  same,  and  retained  the  possession  there- 
of from  thence  thereafter,  and  made  no  objection  to  the  plain- 
tiffs not  having  given  immediate  notice  of  said  loss  in  writing, 
either  at  the  time  said  proofs  were  submitted,  or  at  any  time 
thereafter,  then  the  jury  are  authorized  in  finding  that  defend- 
ant waived  such  immediate  notice  in  writing,  as  is  above  men- 
tioned." 

"Whether  due  diligence  has  been  used,  in  giving  the  required 
notice,  may  be  regarded  as  a  question  of  fact,  which  is  ordina- 
rily left  to  the  jury,  to  be  determined  from  all  the  circumstan- 
ces in  the  case,  bearing  upon  the  question.  May  on  Insurance, 
sec.  462;  Edwards  v.  Baltimore  Ins.  Co.  3  Gill  (Md.),  176. 

But  where  there  is  no  dispute  in  relation  to  the  facts  and 
•circumstances  bearing  upon  the  question  of  diligence  in  giving 
the  notice,  then  the  question  may  be  regarded  one  of  law  for  the 
court.  May  on  Insurance,  sec.  462 ;  Kimble  v.  Howard  Fire 
Ins.  Co.  S  Gray,  33. 

The  facts  in  regard  to  the  diligence  used  in  this  case  were 
not  conceded,  but  were  controverted  before  the  jury,  and  there- 
fore we  see  no  error  in  the  third  instruction. 

As  to  the  fourth  instruction,  we  are  satisfied  it  is  erroneous. 

If  a  notice  of  loss  was  given,  defective  in  form,  and  the 
company  received  it,  and  pointed  out  no  defect,  and  made  no 
objection  thereto,  such  would,  no  doubt,  be  regarded  as  a  wai- 
ver of  a  sufiicient  notice;  but  a  failure  to  give  notice  in  time, 
rests  entirely  upon  a  difierent  ground  from  a  failure  to  give 
notice  in  due  form. 

The  reason  is  obvious,  Wliere  a  defective  notice  is  given, 
if  the  company  points  out  the  defects,  the  insured  can  supply 
them  by  a  new  notice,  and  if  the  company  fails  to  point  out 
the  objections,  they  may  very  properly  be  regarded  as  waived. 
But  a  notice  not  served  in  time,  rests  on  a  different  principle. 
If  the  company  makes  objection,  the  insured  can  not  remedy 
the  defect.  It  is  too  late,  and  hence  there  is  neither  reason  nor 
necessity  for  the  company  to  speak  or  be  concluded  by  its 
silence. 
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We  do  not  think  that  an  insurance  company  is  conchided  bj 
a  notice  of  loss  not  served  in  time,  for  the  reason  that  no  ob- 
jection is  interposed  at  the  time  service  is  made;  and  therefore 
the  instruction,  as  given,  was  not  correct. 

But  while  the  instruction  failed  to  lay  down  the  rule  cor- 
rectly, it  could  do  no  injury  to  the  defendant,  as  notice  of  loss 
was,  under  all  the  circumstances,  given  within  the  time  required 
by  the  policy.  We  can  not,  therefore,  reverse  on  account  of  the 
error  contained  in  the  instruction. 

The  first  instruction  of  plaintiffs  is  objected  to  because  it 
authorized  the  recovery  of  interest,  in  case  the  verdict  should 
be  in  favor  of  the  plaintiffs.  After  the  amount  of  money 
named  in  the  policy  became  due,  we  are  aware  of  no  reason 
M'hy  it  would  not  draw  six  per  cent  interest.  The  policy  was 
a  contract,  providing  for  the  payment  of  money  at  a  certain 
time,  and  as  such,  it  was  proper  for  the  jury,  in  fixing  the 
amount  of  the  verdict,  to  allow  interest.  This  point  was  ex- 
pressly decided  in  The  Peoria  Marine  and  Fire  Ins.  Co.  v. 
Lewis,  18  111.  553,  and  we  observe  no  reason  to  change  the 
rule  there  announced. 

The  last  point  relied  upon  by  the  defendant  is,  that  the  court 
erred  in  refusino^  a  new  trial  on  the  o:round  of  newlv  discovered 
evidence.  Upon  an  examination  of  the  afiidavits  presented  on 
the  motion,  we  are  satisfied  the  testimony  newly  discovered  is, 
in  part,  in  the  nature  of  impeaching  evidence,  and  the  rest  is 
merely  cumulative. 

We  understand  the  rule  to  be  well  settled,  that  a  new  trial 
will  not  be  granted  where  the  evidence  is  of  that  character. 

After  a  careful  examination  of  the  whole  record,  we  are  sat- 
isfied it  contains  no  substantial  error.  The  judgment  will, 
therefore,  be  afiirmed. 

Judgment  affirmed. 
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A.  MosELY  NiLES   et  al. 

V. 

Jacob  Haemon  et  al. 

1.  MoB.TGXGK— foreclosure — order  of  sale  in  case  of  subsequent  grants  b'tf 
mortgagor.  On  the  foreclosure  of  a  mortgage  as  against  subsequent  grantees 
of  the  mortgagor  of  different  portions  of  the  mortgaged  premises,  the  gen- 
eral rule  in  equity  is,  that  the  granted  portions  shall  be  sold  in  the  inverse 
order  of  their  alienation,  so  that  the  land  of  the  last  grantee  is  first  subject 
to  sale. 

2.  ^AMTS.— foreclosure  when  mortgagor  sells  part.  Where  the  owner  of 
mortgaged  land  conveys  a  part  of  it  with  warranty,  it  is  his  duty  to  protect 
the  grantee  against  the  mortgage,  and  upon  foreclosure  of  the  mortgage,  it 
should  first  be  satisfied  out  of  the  portion  of  the  land  remaining  in  the 
mortgagor.  And  should  the  morfgagor  convey  the  portion  remaining  in: 
him  to  a  second  purchaser,  he  takes  the  land  as  it  was  in  the  hands  of  the 
mortgagor,  primarily  charged  with  the  payment  of  the  mortgage  debt. 

3.  Where  the  mortgagor  sells  a  part  of  the  mortgaged  premises,  taking 
notes  and  mortgage  on  the  same  from  the  purchaser,  which  remain  unpaid, 
and  afterward  conveys  the  balance  to  other  parties,  on  foreclosure  of  the 
original  mortgage,  and  on  cross-bill  to  foreclose  the  second  one,  where  the 
notes  secured  thereby  have  not  been  transferred,  it  seems  that  the  land  first 
conveyed  should  first  be  charged  to  the  extent  of  the  sum  due  thereon  by 
the  purchaser,  and  sold,  and  the  proceeds  of  sale  applied  in  extinguishment 
of  both  mortgages.  But  where  the  notes  of  the  first  purchaser  have  been 
transferred  before  maturit}',  the  purchase  money  will  be  treated  as  paid,  and 
the  portions  last  alienated  must  first  be  sold  to  satisfy  the  original  mortgage. 

4.  Vendor  and  purchaser — liability  of  grantor  for  failure  of  title. 
The  grantor  of  lands,  where  the  conversance  contains  no  covenants  of  title, 
and  no  fraud  is  shown,  is  not  responsible  for  the  failure  of  title  to  any  par- 
ticular tract  conveyed. 

5.  Settlement  op  accoixnts.  Where  a  third  party  computed  and  stated 
the  accounts  of  two  parties,  they  being  present,  making  their  statements  and 
suggestions  as  to  the  items  to  be  allowed  or  not,  and  struck  a  balance,  and 
the  party  charged  with  the  balance  afterwards  admitted  its  correctness,  and 
never  claimed  there  was  anj''  error  in  the  settlement,  in  the  absence  of  proof 
to  impeach  the  settlement,  it  must  be  taken  as  binding  upon  the  parties. 

Wkit  of  Error  to  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Nathaniel  J.  Pillsbuky,  Judge,  presiding. 
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Mr.  G.  S.  Eldkidge,  for  the  plaintiffs  in  error. 

Messrs.  Doyle  &  King,  for  the  defendant  in  error  D.  H. 

Virden. 

Messrs.  Hollajto  &  Aykes,  for  the  defendant  in  error  Smith 
Frame. 

Messrs.  Blades,  Kay  &  Evans,  for  the  defendant  in  error 
Harmon. 

Mr.  M.  B.  Wright,  for  the  defendant  in  error  Kussell 
Mr.  Justice  Sheldon  deKvered  the  opinion  of  the  Court: 

In  1866,  one  Smith  Frame  was  the  owner  of  section  23,  and 
the  north-west  quarter  of  section  25,  all  in  town  25  K.,  range 
10  E.,  in  Iroqnois  county,  and  during  the  year  conveyed  the 
same  to  David  H,  Yirden,  taking  a  mortgage  thereon  back 
fyom  Yirden  to  secure  the  payment  of  the  purcliase  money. 

Afterward,  Yirden  conveyed  this  section  and  quarter  section 
in  different  parcels,  and  at  different  times,  in  the  following 
manner,  namely: 

On  July  27,  1868,  to  Peter  Kussell,  all  that  part  of  said  sec- 
tion 23  lying  west  of  the  Illinois  Central  railroad,  taking  a 
mortgage  back  on  the  land,  to  secure  the  payment  of  the  pur- 
chase money. 

On  August  3,  1868,  to  E.  D.  Hartshorn,  the  said  north-west 
quarter  of  section  25,  taking  mortgage  thereon  back  to  secure 
the  payment  of  the  purchase  money. 

On  September  5,  1868,  to  A.  M.  Niles,  all  that  portion  of 
Baid  section  23  lying  east  of  the  Illinois  Central  railroad,  taking 
mortgage  back  to  secure  the  payment  of  the  purchase  money. 

On  April  28,  1874,  Jacob  Harmon  filed  this  bill  in  chancery 
to  foreclose  the  mortgage  given  by  Peter  Kussell  to  David  H. 
Yirden,  which  was  to  secure  the  payment  of  three  promissory 
notes,  from  Kussell  to  Yii'den,  for  the  purchase  money,  the 
last  one  of  which,  the  only  one  remaining  unpaid,  was  for 
$3160,  and  due  March  1,  1870,  it  having  been  assigned  by 
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Yirden  to  Harmon.  Frame,  David  H.  Yirden,  Kussel,  Harts- 
horn, Niles,  and  Anderson  Yirden,  administrator  of  Stratton 
Yirden,  deceased,  were  made  parties  defendant — the  notes  of 
Hartshorn  and  Niles,  which  their  mortgages  were  given  to  se- 
cure, having  been  assigned  to  Stratton  Yirden  in  his  lifetime. 

To  tlie  bill  of  Harmon,  all  of  the  defendants  answered, 
except  Niles  and  Hartshorn,  the  plaintiffs  in  error,  who  failed 
to  answer,  and  the  bill  and  cross-bills  were  taken  as  confessed 
against  them.  The  several  defendants  wlio  answered  filed 
cross-bills,  and  the  three  Frame,  Hartshorn  and  Niles  mort- 
gages were  asked  to  be  foreclosed.  Harmon,  Knssell  and 
David  H.  Yirden  insisted  thattlie  lands  last  sold  to  Hartshorn 
and  Niles  should  be  first  subjected  to  the  payment  of  the 
Frame  mortgage,  before  the  land  first  sold  to  Kussell.  Ander- 
son Yirden,  the  holder  of  the  two  notes  secured  bj  the  Harts- 
horn and  I^iles  mortgages,  insisted,  by  his  answer  and  cross- 
bill, that  the  land  sold  to  Kussell  should  be  first  subjected  to 
the  payment  of  the  Frame  mortgage,  before  the  lands  sold  to 
Hartshorn  and  Niles. 

The  court  below,  on  final  hearing,  found  there  to  be  due  on 
the  Frame  mortgage,  $3632.18;  on  the  Kussell  mortgage, 
which  the  original  bill  was  filed  to  foreclose,  $4865.18;  on 
the  Hartshorn  mortgage,  $979.88;  on  the  l^iles  mortgage, 
$1868.62;  that  all  the  lands  were  liable,  to  pay  the  amount  due 
on  the  Frame  mortgage,  and  that  they  be  sold  for  payment 
thereof  in  the  following  order:  First,  the  land  of  Niles;  next, 
the  land  of  Hartshorn ;  and  last,  the  land  of  Kussell.  Niles 
and  Hartshorn  bring  this  writ  of  error,  and  make  the  point 
that  the  land  of  Kussell  should  have  first  been  sold  for  the 
satisfaction  of  the  Frame  mortgage. 

It  is  the  general  rule  of  equity,  in  the  case  of  successive 
grantees  of  different  portions  of  an  entire  tract  of  land  upon 
which  is  a  mortgage  before  given  by  the  grantor,  that,  upon 
foreclosure  of  the  prior  mortgage,  such  granted  portions  should 
be  sold  in  the  inverse  order  in  which  they  were  granted,  so 
that  the  land  of  the  last  grantee  shall  be  subject  to  be  first 
sold. 
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This  rule  was  applied  here,  bj  the  court  below.  The  ques- 
tion is,  whetlier  it  was  correctly  applied,  under  the  facts  of  this 
case.  Had  Kussell  have  paid  the  purchase  money  for  his  land, 
there  would  be  no  doubt  that  the  general  rule  should  be  ap- 
plied. In  that  case,  it  would  be  a  plain  injury  to  Kussel  to 
allow  his  land  to  be  sold  first. 

Where  the  owner  of  land  mortgaged  conveys  a  portion  of  it 
with  warrant}',  it  is  his  duty  to  protect  the  grantee  against  the 
mortgage;  and,  in  foreclosing  the  mortgage,  it  is  just  and 
right  that  it  should  be  satisfied,  if  may  be,  out  of  the  portion 
of  the  land  which  remains  in  the  mortgagor,  and  that  it  should 
be  first  charged  with  the  debt.  This  protects  the  interest  of 
the  purchaser  of  the  part,  and  makes  the  mortgagor  but  pay 
his  own  debt  out  of  his  own  land.  It  saves  such  purchaser 
from  loss  and  injury,  and  does  no  harm  to  any  one  else.  And 
should  the  mortgagor  convey  the  portion  remaining  in  him  to 
a  second  purchaser,  he  takes  the  land  as  it  was  in  the  hands  of 
the  mortgagor,  subject  to  the  equity  of  being  first  charged 
with  the  payment  of  the  mortgage  debt,  and  it  is  thus  equit- 
able that  the  portion  of  the  land  held  by  the  second  purchaser 
should  first  be  sold  for  the  satisfiiction  of  the  debt,  before  re- 
sort is  had  to  the  land  of  the  first  purchaser.  But  in  this  case 
the  first  purchaser,  Kussell,  had  not  paid  the  purchase  money 
for  the  portion  of  the  land  he  purchased,  and  had  given  a 
mortgage  back  to  secure  its  payment,  the  amount  found  due 
under  which  is  $4865.18. 

It  is  said  by  counsel  for  plaintiffs  in  error  that  it  is  just  and 
equitable  that  Kussell  should  pay  this  sum,  and  that  it  should 
be  satisfied  out  of  his  land  which  he  mortgaged  for  its  payment; 
that  the  amount  due  under  the  prior  Frame  mortgage  is  only 
$3632.18;  that  all  the  mortgages  are  being  foreclosed  in  the 
present  proceeding,  and  it  is  contended,  as  being  the  proper  de- 
cree, that  it  should  direct  that  Kussell's,  the  first  purchaser's 
land,  be  first  sold,  and  the  proceeds  be  applied  as  foIloM's: 
First,  to  the  payment  of  the  amount  found  to  be  due  upon  the 
Frame  mortgage,  and  directing  that  such  amount  so  paid  be 
an  extinguishment  of  a  like  amount  of  Kussell's  mortgage  to 
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Yirden,  and  the  surplus,  if  any,  be  applied  upon  the  residue, 
or  in  full  satisfaction  of  the  Kussell  mortgage,  so  that  both 
mortgages  would  be  thereby  extinguished;  and  should  there 
be  anything  remaining,  it  to  be  paid  over  to  Kussell,  That  if 
Kussell's  land  should  not  bring  an  amount  sufficient  to  pay 
the  Frame  mortgage,  the  amount  of  the  sale  be  applied  upon 
the  Frame  mortgage,  and  be  a  credit  to  Kussell  upon  his 
mortgage.  For  the  deficiency,  if  any,  for  the  discharge  of  the 
Frame  mortgage  by  the  sale  of  Kussell's  land,  that  the  lands 
of  Hartshorn  and  Niles  then  be  successively  made  liable ;  that 
such  a  decree  would  do  no  injury  to  Kussell,  the  first  purchaser, 
as  it  would  only  be  for  the  payment  of  his  own  debt  out  of  his 
land  which  he  had  mortgaged  for  the  payment,  and  would  save 
Hartshorn  and  I^iles,  the  second  and  third  purchasers,  from 
loss  and  injury;  that  it  would  be  indifiierent  to  Frame,  the 
holder  of  the  Frame  mortgage,  in  what  order  the  lands  are 
sold,  as  also  to  David  H.  Yirden,  the  maker  of  the  Frame 
mortgage  and  the  grantor  of  Kussell,  Hartshorn  and  Niles,  as 
all  the  conveyances  by  him  were  with  warranty,  and  he  is 
bound  to  protect  Kussel,  Hartshorn  and  Niles  alike,  against  the 
Frame  mortgage. 

It  is  insisted  that  this  mode  of  sale  would  be  a  most  equi- 
table adjustment  of  all  these  mortgage  interests,  and  that  the 
reason  of  the  general  rule,  which  requires  the  land  of  the  last 
purchaser  to  be  first  sold  in  order  to  protect  the  first  purchaser 
against  loss  and  injury,  requires  that  in  this  case  the  rule 
should  be  reversed,  and  the  land  of  the  first  purchaser  be  first 
sold,  in  order  to  save  the  second  and  third  purchasers  from 
injury. 

This  would  all  be  well,  and  a  proper  adjustment  of  equities 
as  between  Frame,  Yirden,  Kussell,  Hartshorn  and  Niles,  were 
they  alone  concerned,  and  were  the  Kussell  notes  in  the  hands 
of  Yirden,  untransferred ;  but  these  notes  of  Kussell  have  been 
transferred  by  Yirden  to  Harmon,  and  it  is  Harmon  that  cre- 
ates the  obstacle  to  the  adjustment  as  thus  proposed.  It  is  said, 
however,  that,  under  the  decisions  of  this  court,  Harmon,  the 
assignee  from  "Virden  of  Kussell's  mortgage,  took  the  mort- 
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gage  subject  to  all  the  equities  to  which  it  might  be  liable  in  the 
hands  of  the  mortgagee,  Yirden,  and  that  Harmon  stands  in  the 
same,  and  no  better,  position,  with  respect  to  the  mortgage,  than 
Yirden,  the  mortgagee,  himself.  Grant  this  to  the  full  extent, 
as  regards  the  mortgage;  it  would  be  otherwise  as  respects  the 
personal  liability  of  Kussell  upon  his  notes  secured  by  the 
mortgage.  These  notes  were  transferred  by  Yirden  to  Har- 
mon before  maturity.  Harmon's  title  to  them,  and  to  their 
full  payment,  is  unimpeachable.  Kussell  must  pay  them  to 
Harmon,  in  full.  Any  application  of  the  payment  of  the 
Frame  mortgage  upon  Kussell's  own  mortgage,  which  might 
be  made  in  the  adjustment  of  the  mortgage  interests,  could 
not  be  made  upon  these  notes  of  Kussell  in  the  hands  of  Har- 
mon, in  so  far  as  respects  the  personal  liability  of  Kussell 
upon  the  notes.  The  notes  being  outstanding  in  the  hands  of 
a  hona  fide  purchaser  before  maturity,  places  Kussell  in  the 
same  condition,  as  respects  this  question,  as  if  he  had  paid  for 
his  land  at  the  time  of  the  purchase,  and  there  exists  the  same 
necessity  as  there  would  in  the  latter  case,  that,  in  order  to 
protect  him  from  injury,  the  lands  should  be  sold  in  the  in- 
verse order  of  their  alienation.  The  mode  of  adjustment  sug- 
gested by  counsel  for  plaintiffs  in  error  would  be  an  entirely 
correct  one,  were  Kussell's  notes  still  in  the  hands  of  Yirden, 
untransferred.  The  proposal  made,  and  contended  for  as  so 
equitable,  entirely  overlooks  the  feature  of  Kussell's  personal 
liability  to  Harmon  upon  his  notes.  We  think  the  court  be- 
low decreed  correctly  in  ordering  a  sale  of  the  lands  in  the 
inverse  order  of  their  alienation. 

David  H.  Yirden,  more  especially,  makes  defense  against 
the  Frame  mortgage,  and  claims  that  there  is  a  much  less 
amount  due  thereunder  than  found  by  the  decree.  He  claims 
there  has  been  a  failure  of  title  to  80  acres  of  land  which 
Frame  conveyed  to  him,  and  which  formed  a  part  of  the  con- 
sideration of  the  notes  which  the  mortgage  Avas  given  to  se- 
cure. We  think  we  may  dismiss  this  claim,  with  the  remark 
that  it  does  not  appear  that  there  is  any  liability  on  the  part 
of  Frame  to  respond  for  the  failure  of  title,  it  not  appearing 
26— 80th  III. 
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that  lie  gave  an j  covenant  for  title.  The  deed  itself  is  not 
set  out.  The  record  states,  merely,  that  a  conveyance  of  the 
land  was  introduced  in  evidence.  The  abstract  of  title  for  the 
purpose  of  showing  failure  of  title,  which  was  admitted  by 
consent,  shows  the  deed  was  a  quitclaim  deed.  Under  such  a 
deed,  no  fraud  appearing,  there  is  no  responsibility  for  failure 
of  title. 

There  had  been  an  adventure  in  a  land  speculation  between 
Frame  and  Yirden,  which  continued  through  a  course  of  years, 
wherein  Frame  advanced  to  Yirden  several  thousand  dollars 
to  invest  in  lands  on  joint  account,  Yirden  to  pay  taxes  and 
all  expenses,  and  make  sales,  and,  after  a  specified  number  of 
years,  an  equal  division  to  be  made,  Frame  first  taking  out  the 
purchase  money  advanced. 

In  the  settling  up  of  this  land  speculation,  this  Frame  mort- 
gage and  notes  were  given,  in  iN'ovember,  1865,  for  some  $7000. 
Payments  in  money  and  property  were  made  from  time  to 
time,  and  credited  on  the  notes.  At  the  time  of  the  decree,  it 
is  found  there  was  due  on  the  notes  and  mortgage  $3632.18. 

In  the  course  of  this  land  dealing,  which  continued  for  some 
eleven  years,  a  voluminous  and  complicated  account  arose  be- 
tween these  parties;  and  it  is  claimed  there  were  mistakes  in 
the  settlement  of  these  accounts,  the  giving  of  the  notes  and 
the  credits  placed  on  them.  We  find  ourselves  relieved  from 
the  necessity  of  investigating  this  account,  in  order  to  deter- 
mine upon  the  correctness  of  this  claim,  by  the  admissions 
and  settlement  made  by  the  parties. 

The  witness  Bartram  testifies  that  he  computed  the  accounts 
between  the  parties,  and  the  amount  due  under  the  notes  and 
mortgage;  that  Yirden  was  present,  and  made  his  statements 
and  suggestions  as  to  items  to  be  allowed  or  not;  that  he  then, 
December  25,  1872,  found  to  be  due  from  Yirden  to  Frame 
$3291.54,  and  gave  Yirden  a  copy  of  the  estimate.  After- 
ward, on  August  14,  1873,  another  meeting  was  had  between 
this  witness.  Frame  and  Yirden.  In  the  previous  computa- 
tion, there  had  been  an  estimate  of  an  amount  which  was  in  a 
third  person's  hands,  and  in  the  meantime  Bartram  had  writ- 
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ten  to  this  person  to  ascertain  the  precise  amount,  and  found 
that  it  had  been  overestimated  some  $94,  making  an  error  to 
that  amonnt  against  Yirden  in  the  former  computation.  The 
witness,  at  this  last  meeting,  deducted  tliis  $94,  and  then  cal- 
culated and  found  the  amount  due  Frame  to  be  $3308,  and 
there  was  then  written  on  the  back  of  the  mort^ao-e  a  state- 
ment  that,  on  a  settlement  made  that  day  between  Frame  and 
Yirden,  there  was  found  due  to  Frame,  on  the  last  two  notes 
described  in  the  mortgage,  after  allowing  all  credits,  $3308, 
which  statement  was  dated  August  14,  1873,  and  signed  by 
both  Frame  and  Yirden.  The  witness  states,  however,  that 
Yirden  said  the  amount  was  more  than  he  had  calculated,  and 
that  he  thought  there  was  some  mistake,  and  that  witness  was 
acting  for  Frame. 

Mr.  Holland  testifies  that,  in  March,  1874,  Bartram  left  the 
last  two  notes  and  the  mortgage  with  him,  to  collect,  inform- 
ing him  that  Yirden  would  be  out  in  a  few  days  and  furnish 
information  in  regard  to  the  parties  to  the  suit;  that,  in  May 
or  June,  Yirden  called  and  talked  about  the  amount  due  from 
him  to  Frame,  and  read  the  written  statement  of  the  parties, 
on  the  back  of  the  mortgage,  and  found  no  objection  to  it; 
that  he  had  called  several  times  since,  and  witness  had  cor- 
responded with  him  several  times;  that  Yirden  never  claimed 
to  him  there  was  an  error;  that  he  said  the  indorsement  on 
the  back  of  the  mortgage  was  correct,  and  admitted  that 
amount  was  due;  that,  afterwards,  Yirden  told  him  of  the 
title  to  the  land  failing. 

We  think  this  deliberate  settlement,  and  these  repeated  ad- 
missions of  the  amount  due  under  the  mortgage,  must  be  taken 
as  the  most  satisfactory  evidence  of  the  sum  due;  that  there 
is  no  opposing  testimony  in  the  case  sufficient  to  impeach  its 
correctness. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Edward  B.  Isett 

V. 

John  M.  Stuart. 

1.  Jurisdiction — of  circuit  court.  Circuit  courts  in  this  State  have 
general  jurisdiction  of  all  cases  at  law  and  in  equity,  without  regard  to  the 
origin  of  the  right  or  source  of  title. 

2.  Same — cases  arising  under  Bankrupt  Act.  The  State  courts  have  juris- 
diction to  aid  in  the  enforcement  of  the  bankrupt  laws  of  the  United  States, 
and  may  set  aside  a  conveyance  or  mortgage  made  fraudulent  by  such  laws, 
at  the  suit  of  the  assignee  in  bankruptcy. 

3.  Same — under  acts  of  Congress.  In  cases  affecting  the  rights  of  indi- 
viduals under  the  laws  relating  to  the  sale  of  the  public  lands,  the  laws 
relating  to  patents  and  copyrights,  and  in  many  other  cases  determining 
the  ownership  of  property  or  rights  under  contracts,  it  is  indispensable  that 
the  State  courts  shall  ascertain  and  determine  what  the  rights  of  the  parties 
are,  as  defined  by  the  acts  of  Congress  under  which  they  originate. 

4.  'Bkskkupt:cy— jurisdiction  of  the  person.  On  the  petition  of  all  the 
members  of  a  partnership,  except  one,  to  have  the  firm  declared  bankrupt, 
the  only  service  on  the  partner  refusing  to  join  in  the  petition  was  a  personal 
service  made  in  another  State,  and  beyond  the  jurisdiction  of  the  court  in 
which  the  proceedings  were  had :  Ileld,  that  the  court  acquired  no  juris, 
diction  over  such  partner,  and  the  adjudication  as  to  him  was  void. 

5.  Process — where  it  may  he  served.  The  process  of  a  court  has  vitality, 
and  may  be  enforced  anywhere  within  its  j  urisdiction,  but  beyond  this  it 
has  no  vitality,  and  a  service  beyond  the  jurisdiction  of  the  court  confers  no 
jurisdiction  over  the  person  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Eock  Island  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  J.  Scott  Richman,  and  Messrs.  Osbokn  &  Curtis,  for 
the  appellant. 

Mr.  Charles  A.  Peabody,  and  Messrs.  Connelly  &  McKeal, 
for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

John  M.  Stuart,  assignee  in  bankruptcy  of  Thomas  M.  Isett, 
exhibited  his  bill  in  chancery  against  Thomas  M.  Isett  and 


1875.]  IsETT  V.  Stuart.  405 

Opinion  of  tlie  Court. 

Edward  B.  Isett,  to  set  aside  a  mortgage,  from  the  former  to 
the  hitter,  alleged  to  have  been  made  in  fraud  of  the  Bankrupt 
Act. 

I^otice  was  given  to  the  defendants  in  the  bill  by  publication, 
and  decree  rendered  by  default  in  favor  of  the  complainant; 
but  appellant  was  subsequently,  on  his  petition,  permitted  to 
appear  and  defend,  whereupon  he  filed  an  answer,  putting  in 
issue  the  material  allegations  of  the  bill,  denying  that  the 
mortgage  was  made  in  fraud  of  the  Bankrupt  Act;  that  Thomas 
M.  Isett  was  ever  legally  adjudged  a  bankrupt,  or  that  the 
court  assuming  to  so  adjudge  had  any  jurisdiction  for  that 
purpose,  and  alleging  that  the  mortgage  was  made  in  good 
faith,  without  notice  of  any  proceedings  in  bankruptcy,  for  a 
full,  valuable  consideration.  Evidence  was  heard,  and  the  court, 
thereupon,  reaffirmed  its  former  decree,  with  the  modification 
that  the  mortgage  be  held  void  only  as  against  the  complain- 
ant's rights  in  the  land. 

It  is  objected  that  the  court  below  had  no  jurisdiction  of  the 
subject  matter  of  litigation;  that  the  remedy  of  the  complain- 
ant was  in  the  Federal  courts  exclusively,  because  State  courts 
have  no  jurisdiction  to  aid  in  the  enforcement  of  the  bankrupt 
laws  of  the  United  States.  We  have  been  unable  to  find  any 
decision  of  the  Supreme  Court  of  the  United  States  on  the 
question,  and  there  are  decisions  by  State  courts  of  the  highest 
respectability  both  ways.  Voorhies  v.  Frishie,  25  Mich.  476, 
and  Brigham  v.  Clafflin,  31  Wis.  607,  sustain  the  objection, 
while  Cooh  v.  Whipple,  55  I^.  Y.  150,  Stevens  v.  The  Me- 
chanical Savings  Banh,  101  Mass,  109,  Wa7'd  v.  JenMns,  10 
Mete.  583,  Hastings  v.  Fowler,  2  Carter,  (Ind.)  216,  Brown 
v.  Hall,  7  Bush,  QQ,  Mays  v.  Manf.  Nat'l  Bank,  64  Pa.  74, 
and  Cogdell  v.  Exurm,  69  N.  C.  464,  hold  it  imtenable,  and, 
we  think,  they  announce  the  correct  rule. 

Circuit  courts,  in  this  State,  have  general  jurisdiction  of  all 
cases  at  law  and  in  equity,  and  this  without  regard  to  the  origin 
of  the  right  or  source  of  title.  Titles  derived  from  the  general 
government,  and  contracts  made  in  other  States  or  in  foreign 
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governments,  are  the  frequent  subject  of  litigation,  without 
question  of  the  jurisdiction  of  the  courts. 

ISTo  question  is  made  of  the  right  of  Congress  to  enact  a  gen- 
eral bankrupt  law,  or  that,  when  enacted,  it  is  obligatory  upon 
all  the  citizens  of  all  the  States  and  all  the  territories  in  the 
Union.  Being  thus  obligatory,  no  State  court  can  nullify  it 
or  refuse  to  enforce  it  in  a  proper  case.  It  makes  the  execu- 
tion of  a  deed  or  a  mortgage,  although  in  good  faith,  after  the 
filing  of  the  petition  in  bankruptcy,  fraudulent  and  void  as  to 
creditors. 

If  a  deed  or  mortgage  be  made  without  a  sufficient  valuable 
consideration,  and  creditors  are  thereby  defrauded,  it  is  con- 
ceded a  court  of  equity  has  jurisdiction,  at  the  suit  of  an 
assignee  in  bankruptcy,  to  set  it  aside.  The  only  difiference 
between  such  a  case  and  the  present,  is  in  the  elements  which 
render  the  conveyance  fraudulent  in  law.  If,  therefore,  it  be 
true  that  the  jurisdiction  of  the  court  is  not  limited  by  the 
origin  of  the  right  or  the  source  of  the  title,  it  is  impossible 
that  it  can  make  any  difference  whether  the  law,  by  virtue  of 
which  the  instrument  is  declared  void,  is  the  common  or  stat- 
ute law  of  the  State  or  the  statute  of  the  United  States.  In 
either  case  it  is  the  supreme  law  of  the  land,  fixing  the  rights 
of  the  parties  in  regard  to  the  property  in  litigation. 

In  cases  affecting  the  rights  of  individuals  under  the  laws 
relating  to  the  sales  of  the  public  lands,  the  laws  relating  to 
patents  and  copyrights,  and  in  many  other  cases,  in  determin- 
ing the  ownership  of  property  or  rights  under  contracts,  it  is 
indispensable  that  the  State  court  shall  ascertain  and  d-etermine 
what  the  rights  of  the  parties  are,  as  defined  by  the  acts  of 
Congress  under  which  they  originate.  It  has  never  been  sup- 
posed this  was  an  usurped  jurisdiction,  but  it  has  always  been 
conceded  that  in  such  cases  the  State  courts  act  upon  subject 
matters  within  their  jurisdiction,  and  adjudicate  rights  as 
determined  by  laws  which,  although  not  enacted  by  the  State 
legislature,  are,  nevertheless,  supreme,  and,  therefore,  as  obli- 
gatory in  respect  to  persons  and  property  affected  by  them 
within  the  State,  as  are  laws  enacted  by  the  State  legislature 
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in  relation   to   matters  where  its  anthoritj  is  supreme  with 
reference  to  persons  and  property  affected  by  them. 

This  is  not  an  attempt  to  administer  tlie  bankrupt  law 
through  a  State  court,  bnt  simply  to  ascertain  and  declare  the 
rights  of  parties  with  reference  to  property,  after  an  adjudi- 
cation in  bankruptcy  in  the  proper  court  and  in  consequence 
of  that  adjudication. 

We  can  not  yield  our  assent  to  the  position,  although  it  has 
been  assumed  by  courts  for  which  we  entertain  profound  re- 
spect, that  the  question  involved  is,  whether  we  shall  enforce 
the  penal  laws  of  the  United  States.  "Wherein  does  the  enforce- 
ment of  rights,  as  determined  by  the  bankrupt  law,  differ,  in 
principle,  from  the  enforcement  of  rights  as  affected  by  the 
statutes  for  the  prevention  of  frauds  and  perjuries?  We  are 
unable  to  discover  any  distinction.  Under  both,  certain  con- 
tracts that  would  otherwise  be  held  valid  can  not  be  enforced, 
and  the  rule  of  evidence  is  so  changed  as  to  make  certain  things 
evidence  of  fraud  which  w^ere  not  so  deemed  by  the  common 
law.  'No  penalty  is,  in  either  case,  imposed  for  doing  or  not 
doing — but  in  both,  the  doing  of  the  thing  is  simply  prohibited, 
and  no  right  can  be  enforced  in  violation  of  the  prohibition. 

The  petition  under  which  the  adjudication  in  bankruptcy 
was  had,  was  addressed  to  the  Hon.  Samuel  Blatchford,  judge 
of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  which  court  the  judgment  was  ren- 
dered. The  petition  was  filed  by  partners  of  Thomas  M.  Isett, 
praying  that  the  members  of  the  firm  be  declared  bankrupt. 
Isett  refused  to  join  in  the  petition,  and  the  only  notice  he  had 
of  the  proceeding  was  by  personal  service  made  on  him  in  Jer- 
sey City,  in  the  State  of  New  Jersey,  beyond  the  jurisdiction 
of  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Was  this  service  sufficient  to  give  the  court  jurisdiction  to 
adjudicate  as  against  Isett? 

Section  thirty-six,  of  the  Bankrupt  Act,  provides  that  a 
partnership  may  be  declared  bankrupt  upon  the  petition  of  one 
or  more  or  its  members.     Section  ten,  of  the  same  act,  author- 
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izes  the  justices  of  the  Supreme  Court  of  the  United  States  to 
frame  general  orders  for  regulating  the  practice  and  procedure 
in  bankruptcy.  Under  this  authority  thej  framed  order  No. 
18,  which  is  as  follows:  "In  case  one  or  more  members  of  a 
co-partnership  refuse  to  join  in  a  petition  to  have  the  firm  de- 
clared bankrupt,  the  parties  refusing  shall  be  entitled  to  resist 
the  prayer  of  the  petition  in  the  same  manner  as  if  the  petition 
had  been  filed  by  a  creditor  of  tlie  co-partnership,  and  notice 
of  the  filing  of  the  petition  sliall  be  giren  to  him  in  the  same 
manner  as  provided  by  law  and  by  these  rules  in  the  case  of  a 
debtor  petitioned  against."  Section  forty,  of  the  Bankrupt  Act, 
provides  how  notice  shall  be  given  a  debtor  petitioned  against, 
as  follows:  "A  copy  of  the  petition  and  of  such  order  shall 
be  served  on  such  debtor  by  delivering  the  same  to  him  per- 
sonally, or  leaving  the  same  at  his  last  usual  place  of  abode,  or 
if  such  debtor  can  not  be  found,  or  his  place  of  residence  ascer- 
tained, service  shall  be  made  by  publication,  in  such  manner 
as  the  judge  may  direct.  No  further  proceedings,  unless  the 
debtor  appear  and  consent  thereto,  shall  be  had  until  proof 
shall  have  been  given,  to  the  satisfaction  of  the  court,  of  such 
service  of  publication." 

In  Stuart,  Assignee,  v.  Hines,  33  Iowa,  60,  the  Supreme 
Court  of  Iowa  held  this  particular  service  good,  on  the  ground 
that  personal  service  might  be  made  anywhere.  The  court 
thought  it  impossible  it  could  be  said  Isett  was  not  found,  be- 
cause the  return  showed  he  was  found,  and,  therefore,  if  such 
service  was  not  good,  no  service  could  have  been  made  on  him. 

"We  are  unable  to  yield  our  assent  to  this  conclusion.  This 
statute,  as  we  think,  should  receive  a  like  construction  as  is 
given  to  statutes  having  similar  provisions  in  relation  to  attach- 
ment and  chancery  proceedings  in  State  courts.  We  are  not 
aware  that  it  was  ever  held  in  any  case,  under  such  a  statute, 
that  it  is  necessary  to  pursue  the  party  wherever  he  may  be 
heard  of,  to  lay  a  basis  for  a  return  or  an  affidavit  that  he  can 
not  be  found.  The  process  of  the  court  has  vitality,  and  may 
be  enforced  wherever  its  jurisdiction  extends,  but  beyond  this 
it  has  no  validity.     The  words  "  not  found,"  in  such  cases,  are 


1875.]  IsETT  V.  Stuabt.  4:09 

Opinion  of  the  Court. 

to  be  understood  with  reference  to  the  place  where  there  is 
authority  to  make  service,  and  it  is  not  to  be  presumed  tliat 
search  is  to  be  made  elsewhere.  We  are  clearly  of  opinion 
there  was  no  authority  to  make  service  of  tlie  writ  beyond  tlie 
jurisdiction  of  the  court  issuing  it,  and  that  the  return  "not 
found  "  could  have  been  lawfully  made  when  it  was  ascertained 
Isett  was  beyond  the  limits  of  the  Soutliern  District  of  New 
York.  The  same  view  has  been  expressed  by  the  Circuit  Court 
of  the  United  States  for  the  Fifth  Circuit,  in  the  case  of  Ala. 
and  Chat.  B.  R.  Co.  v.  Jones,  5  B.  R.  97;  Bump  on  Bank- 
ruptcy, 6  ed.  623. 

But  it  is  contended,  the  law  did  not  require  that  any  service 
of  notice  should  be  made  on  the  non-consenting  partner,  and 
the  order  of  the  justices  of  the  Supreme  Court  does  not  repeal 
the  law. 

The  proceeding  was  adverse  to  the  non-consenting  partner, 
and  upon  principle  he  was  entitled  to  notice.  We  regard  the 
order  itself  as  a  judicial  construction  by  the  highest  tribunal 
having  authority  to  adjudicate  upon  the  question,  that  the 
non-consenting  partner  is  by  the  spirit  of  the  act  in  the  same 
situation  as  the  debtor  petitioned  against,  and  therefore  entitled 
to  the  same  notice. 

However,  by  section  fourteen  of  the  Bankrupt  Act,  it  is  pro- 
vided that  "  a  copy,  duly  certified  by  the  clerk  of  the  court, 
under  the  seal  thereof,  of  the  assignment  made  by  the  judge 
or  register,  as  the  case  may  be,  to  him,  as  assignee,  shall  be 
conclusive  evidence  of  his  title  as  such  assignee  to  take,  hold, 
sue  for  and  recover  the  property  of  the  bankrupt,"  etc.  And 
it  is  insisted  that  this  section  prohibits  all  inquiry  into  the 
jurisdiction  of  the  court. 

This  is  not  tenable.  If  there  was  no  jurisdiction  there  could 
be  no  judgment,  and  hence  no  assignment.  All  orders  to  that 
effect  would  be  nullities.  The  question  of  jurisdiction  was 
proper  to  be  inquired  into,  and  would  have  been  so  even  had 
the  record  on  its  face  have  shown  that  the  court  had  jurisdic- 
tion, according  to  recent  rulings  of  the  Supreme  Court  of  the 
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United   States.      Thompson  v.  Whitman,  18  "Wallace,  457; 
Knowles  V.  Gas  Light  and  Coke  Co.  19  id.  58. 

Onr  conclusion  is,  the  court  had  no  jurisdiction  to  adjudge 
Isett  a  bankrupt,  and  that  all  proceedings  thereunder  were 
therefore  void. 

That  the  service  was  made  in  Jersey  City,  is  shown  bv  the 
face  of  the  record,  and  any  presumption  that  might  possibly 
arise  that  the  court  had  other  and  sufficient  evidence  of  lawful 
service  before  it,  is  excluded  by  positive  proof  that  no  other 
service  was  made. 

The  decree  of  the  court  below  is  reversed. 

Decree  reversed. 


The  Chicago  Life  Insurance  Company 

V. 

Anna  M.  Warner. 

1.  Insueancb — waiver  of  condition  for  forfeiture.  A  condition  in  a  policy 
of  life  insurance,  that  it  shall  be  void  if  the  annual  premium  is  not  paid  on 
or  before  the  time  specified,  being  one  for  the  benefit  of  the  insurance  com. 
pany,  may  be  waived  by  it,  and  if  waived,  the  policy  will  not  become  void 
on  non-payment  at  the  day  specified,  and  may  be  enforced. 

2.  Same — when  company  estopped  fvom  insisting  on  forfeiture.  If  the 
practice  of  an  insurance  "company,  and  its  course  of  dea^irg  with  the  in- 
sured,  and  others  known  to  the  insured,  has  been  such  as  to  induce  a  belief 
that  so  much  of  the  contract  as  pi'ovides  for  a  forfeiture  In  a  certain  event, 
will  not  be  insisted  on,  the  company  will  not  be  allowed  to  set  up  such  for- 
feiture as  against  one  in  whom  their  conduct  has  induced  such  belief. 

3.  Where  a  policy  of  life  insurance  required  payment  of  the  annual  pre- 
mium on  June  28th,  of  each  year  of  the  life  of  the  insured,  and  provided 
for  a  forfeiture  in  case  of  non-payment  on  or  before  the  daj''  named,  and  on 
June  1  the  insured  was  notified  tliat  he  would  be  entitled  to  a  dividend  of 
$6.40,  on  the  28th,  and  the  insured  died  on  the  29th,  without  payment  being 
made  of  the  balance  of  the  annual  premium,  and  on  July  2  the  company 
wrote  the  insured  that  the  premium  fell  due  on  the  28th,  and  if  he  wished 
to  continue  the  policy,  to  remit  the  amount  thereof  by  return  mail:  Held, 
that  this  showed  that  no  forfeiture  had   been  declared  up  to  that  time, 
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and  was  a  waiver  of  the  forfeiture,  and  the  balance  of  the  premium  being 
tendered  in  a  few  days  after  this  notice,  the  company  was  liable  on  the  policy. 
4.  Same — right  to  add  dividend.  Where  a  dividend  is  declared  in  favor 
of  one  whose  life  is  insured,  the  same  payable  at  the  same  time  with  the  next 
annual  premium,  if  the  premium  is  not  paid,  the  company  will  have  the  right 
to  apply  such  dividend  in  part  payment  of  the  premium,  but  not  to  add  the 
same  to  the  amount  of  the  policy,  without  the  express  assent  of  the  assured. 
The  fact  that  the  company  gave  notice  that  it  would  be  so  applied,  unless 
directed  otherwise,  and  no  direction  was  given,  will  not  amount  to  an  assent 
to  make  such  addition.  Such  dividend,  in  the  absence  of  an  express  agree- 
ment to  the  contrary,  will  be  treated  as  a  payment  on  the  premium. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  O.  B.  Sansum,  for  the  appellant. 

Mr.  H.  N.  Ryon,  and  Mr.  Charles  Blanchard,  for  the 
appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  appellee  on  a  policy  of  insurance 
issued  by  appellant,  on  the  life  of  Wm,  H.  Warner,  husband 
of  appellee. 

On  a  trial  of  the  cause  before  the  court,  a  jury  having  been 
waived,  appellee  recovered  a  judgment  for  the  amount  of  the 
policy.  The  appellant  claims  that  at  the  time  Win,  H.  War- 
ner died,  the  policy  was  forfeited,  for  the  non-payment  of  an 
annual  premium  of  $25.56,  due  on  the  28th  day  of  June,  1872, 
and,  for  that  reason,  the  judgment  rendered  was  erroneous. 

The  policy  was  issued  on  the  28th  day  of  June,  1870.  It 
provides,  that  in  consideration  of  $25.56,  paid  by  Anna  A. 
Warner,  and  of  the  annual  premium  of  $25.56,  to  be  paid  on 
or  before  the  28th  day  of  June,  in  every  year  during  the  term 
of  life,  do  assure  the  life  of  Wm.  H.  Warner,  for  the  sole  bene- 
fit of  Anna  M.  Warner,  in  the  amount  of  $1000,  for  the  term 
of  his  natural  life,  commencing  June  28,  1870,  payable  ninety 
days  after  death,  and  due  notice,  etc. 

The  policy,  among  other  conditions,  contains  the  following: 
**  K  the  said  premiums  shall  not  be  paid  on  or  before  the  days 
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above  mentioned  for  the  payment  thereof,  except  as  herein 
provided,  then  in  every  such  case  this  policy  shall  be  null  and 
void,  and  the  said  company  shall  not  be  liable  for  the  payment 
of  the  snm  assured  or  any  part  thereof." 

It  appears,  from  the  proof,  that  "Wm.  H.  "Warner  died  about 
10  o'clock,  in  the  forenoon  of  the  29th  day  of  June,  1872,  the 
premium  due  on  the  28th  day  of  June  not  having  been  paid  to 
the  company. 

Under  the  plan  of  insurance,  the  policyholder  was  entitled 
to  a  dividend  of  $6.40,  on  the  28th  day  of  June,  1872,  on  the 
policy.  On  the  1st  day  of  June,  the  company  sent  to  the  in- 
sured a  notice,  in  writing,  that  on  the  28th  of  June,  1872,  the 
policy  would  be  entitled  to  the  dividend,  which  may  be  used 
on  that  day  as  cash,  in  payment  of  the  premium  then  falling 
due,  or  to  the  purchase  on  that  day  of  $15  additional  insur- 
ance, payable  with  the  policy.  If  no  instructions,  in  writing, 
were  given  to  the  company,  the  latter  plan  will  be  considered 
chosen,  and  the  additions  will  be  made  payable  with  the 
policy. 

A  notice  was  also  sent  to  the  insured  by  the  company,  in 
which  lie  was  informed  of  the  amount  of  premium  for  the  year, 
and  when  the  same  became  due. 

After  the  death  of  Warner,  and  on  the  2d  day  of  July,  the 
company  addressed  another  communication  to  the  assured, 
which  contained  the  following:  "  The  premium  on  your  policy, 
No.  3244, /^Z^  due  June  28th,  1872.  If  you  wish  to  continue 
this  policy  in  force,  j^ou  will  please  remit  above  amount  to  this 
office  by  return  mail,  and  oblige."  ■  Within  a  few  days  after  this 
notice  was  received,  appellee  offered  the  company  the  balance 
of  the  premium  due  June  28,  after  deducting  the  $6.40  dividend, 
due  at  that  date  on  the  policy,  but  the  company  refused  to  accept. 

It  is  obvious  that  the  provision  in  the  policy,  providing  for 
a  forfeiture  for  a  non-payment  of  the  annual  premium,  wa& 
incorporated  in  the  contract  for  the  benefit  of  the  insurance 
company.  The  policy  did  not  necessarily  become  void,  if  the 
premium  was  not  paid  when  due.  TJie  company  had  the  un- 
doubted right  to  waive  the  forfeiture,  if  it  saw  proper,  and  dis- 
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pense  with  a  prompt  payment  of  the  premium  at  the  time  it 
was  due. 

If  this  has  been  done  by  the  insurance  cpmpanyin  this  case, 
then,  notwithstanding  the  contract  declares  the  policy  void  if 
the  premium  is  not  paid  when  due,  the  company  can  not  avail  of 
the  defense.  If  the  practice  of  the  company,  and  its  course  of 
dealings  with  the  insured,  and  others  known  to  the  insured, 
has  been  such  as  to  induce  a  belief  that  so  much  of  the  con- 
tract as  provides  for  a  forfeiture  in  a  certain  event  will  not  be 
insisted  on,  the  company  will  not  be  allowed  to  set  up  such 
forfeiture,  as  against  one  in  whom  their  conduct  has  induced 
such  belief.     May  on  Insurance,  sec.  361. 

Were  the  facts  in  evidence  sufficient  to  warrant  the  court  in  ar- 
rivino;  at  the  conclusion  that  the  forfeiture  was  waived?  In  the 
communication  of  June  1st,  when  the  insured  was  informed  by 
the  company  that  he  would  be  entitled  to  a  dividend  of  $6.40  on 
the  28th,  he  was  at  the  same  time  notified  that  unless  other 
directions  were  given,  $15  would  be  added  to  the  policy,  as  the 
proceeds  of  the  dividend;  no  intimation  was,  however,  given 
that  the  addition  would  not  be  made  to  the  policy  if  the  pre- 
mium was  not  paid,  but  the  inference  to  'be  drawn  from  the 
language  used  was,  that  the  addition  to  the  policy  would  be 
made  at  all  events. 

The  notice  contained  the  further  information  that  the  ad- 
dition to  the  policy  was  non-forfeiting,  and  at  any  time  recon- 
vertible  into  cash,  in  payment  of  premiums  to  the  company. 

If  the  company  intended  to  insist  upon  a  forfeiture  of  the 
policy,  in  case  the  premium  was  not  promptly  paid,  why  should 
it  hold  out  to  the  insured  that  additions  were  to  be  made  to  a 
policy  to  be  declared  forfeited?  The  theory  of  adding  to  the 
policy,  and  on  the  same  day  declaring  it  forfeited,  is  so  incon- 
sistent, that  we  can  not  believe  that  the  company  anticipated 
any  such  result,  or  intended  to  create  the  impression  on  the 
mind  of  the  insured  that  a  forfeiture  would  be  exacted. 

This  view  of  the  matter  seems  more  reasonable,  from  the  sub- 
sequent conduct  of  the  company.  After  the  premium  was 
past  due,  and  on  July  2d,  they  wi'ote  to  the  insured,  if  he 
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desired  to  continue  the  policy  in  force,  to  remit  the  amount 
of  the  premium. 

This  letter  clearly  shows  that  the  company  had  not  elected 
to  forfeit  the  policy  for  the  failure  of  appellee  to  pay  the  pre 
mium  when  due,  hut  that  the  right  of  forfeiture  reserved  in 
the  policy  had  been  waived. 

It  is  conceded  by  the  company,  in  its  communications  with 
appellee,  that  there  was  due  her,  on  the  policy,  in  dividends, 
the  sum  of  $6.40,  which  would  be  due  on  the  same  day  that 
the  premium  was  payable. 

This  amount  was  in  the  hands  of  the  company,  and  while 
it  would  have  the  right  to  ap|)ly  the  money  in  payment  of  the 
indebtedness  due  from  appellee  on  premium,  the  company  had 
no  authority  to  add  it  to  the  policy,  unless  expressly  author- 
ized by  her.  The  fact  that  she  gave  no  direction  in  regard  to 
the  matter,  when  notified  that  the  amount  would  be  added  to 
the  policy,  unless  she  otherwise  directed,  can  not  be  regarded 
sufiicient  authority  on  the  part  of  the  company  to  dis]30se  of 
the  money  in  that  way. 

The  company  never  offered  to  pay  the  money  to  appellee. 
It  saw  proper  to  retain  it.  And  as  appellee  was  in  no  manner 
indebted  to  the  company,  except  on  the  annual  premium,  the 
money  retained  by  the  company  must  be  regarded  as  a  pay- 
ment upon  the  premium. 

The  appellant,  then,  occupies  a  position  where  it  has  ac- 
cepted a  portion  of  the  premium  due,  and  given  no  intimation 
that  a  forfeiture  would  be  declared  for  a  failure  to  pay  the 
balance.  Suppose  the  insured  had,  on  the  day  the  premium 
became  due,  gone  to  the  company  and  paid  one-half  the  pre- 
mium, which  the  company  accepted  and  remained  silent  in 
regard  to  a  forfeiture  for  the  non-payment  of  the  balance,  it 
would  be  unreasonable  to  hold  that  the  company  could,  under 
such  circumstances,  avail  itself  of  the  right  of  forfeiture, 
without  first  giving  notice  to  the  policyholder  of  an  intention 
to  rely  upon  a  strict  compliance  with  the  terms  and  conditions 
of  the  policy,  and  yet  such  i^  substantially  the  position  of  ap- 
pellant, as  disclosed  by  this  record. 
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As  is  well  said  by  Maj,  in  his  work  on  Insurance,  sec.  361, 
"  Forfeitures  are  so  odious  in  law,  that  they  will  be  enforced 
only  where  there  is  the  clearest  evidence  that  such  was  the 
intention  of  the  parties." 

Here,  there  is  not  only  an  entire  absence  of  an  intention  on 
the  part  of  the  company  to  declare  a  forfeiture,  but  the  act  of 
accepting  a  portion  of  the  premium  without  an  intimation  that 
the  policy  would  be  declared  forfeited  unless  the  balance  was 
promptly  paid,  may  be  regarded  as  a  waiver  of  the  condition 
requiring  prompt  payment. 

Indeed  the  company  may  be  regarded  as  estopped,  by  its  own 
conduct,  from  insisting  that  the  policy  is  forfeited,  and  upon 
this  question  Reese  v.  Mutual  Benefit  Life  Ins.  Co.  26  Bar- 
bour, 556,  is  in  point.  See,  also,  as  authority  upon  the  same 
principle,  Buckbee  v.  TJ.S.  Ins.  Co.  18  Barbour,  541;  Helme 
V.  The  Phila.  Life  Ins.  Co.  61  Pa.  State,  107. 

In  view  of  all  the  facts  disclosed  by  the  record,  we  are  satis- 
fied the  judgment  of  the  circuit  court  is  correct,  and  it  will  be 

affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey:*  I  concur  in  the  conclusion  reached 
in  this  opinion,  but  place  it  on  the  ground  that  the  application 
for  payment  of  the  past  due  premium  made  after  the  death 
(although  without  the  knowledge  thereof),  is  satisfactory  proof 
that  the  company  had  elected,  at  the  time  of  the  death,  not  to 
forfeit  the  policy,  and  the  death  occurring  in  this  condition  of 
affairs,  fixed  the  liability. 

Mr.  Justice  Sheldon:  I  concur  in  the  judgment,  on  the 
ground  of  the  letter  of  July  2  being  evidence  of  a  waiver  of  the 
forfeiture. 

♦This  case  was  not  finally  considered  until  after  Mr.  Justice  Dickey 
came  upon  the  bench. 
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John  M.  Keynolds 

V. 

Joseph  M.  Greenbaum. 

1.  Delivery — what  is,  of  a  lease.  Leaving  a  written  lease,  when  signed, 
with  the  scrivener  who  prepared  it,  for  the  benefit  of  both  parties,  and  that 
a  copy  may  be  made  for  the  lessee,  is  a  sufficient  delivery  to  make  it  bind- 
ing. 

2.  Witness — instruction  as  to  credibility.  An  instruction  that  the  jury 
should  disregard  the  evidence  of  a  witness,  if  they  believed  he  had  wilfully 
sworn  falsely  to  a  material  fact  in  the  case,  unless  corroborated,  is  faulty. 
It  is  the  privilege  of  the  jury  to  disregard  the  testimony  of  such  a  witness. 

3.  Practice  in  Supreme  Court — error  will  not  always  reverse.  The 
giving  of  a  faulty  instruction,  especially  as  an  abstract  proposition,  will 
afford  no  ground  of  reversal,  where  it  is  apparent  it  could  not  have  preju- 
diced the  party  complaining. 

Writ  of  Ereoe  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  of  forcible  detainer,  brought  by  Green- 
baum,  against  Reynolds,  for  the  recovery  of  demised  premises, 
on  the  ground  that  the  term  was  forfeited  by  the  non-payment 
of  rent.     The  plaintiff  recovered  in  the  court  below. 

Messrs.  Knowlton  &  Humpheeyville,  for  the  plaintiff  in 
error. 

Mr.  Adolph  Moses,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  evidence  contained  in  the  record  is  sufficient  to  justify 
the  finding  that  defendant  was  in  possession  of  the  demised 
premises,  under  the  written  lease  executed  by  the  parties. 
"When  signed,  it  was  left  with  the  scrivener  who  had  prepared 
it,  for  the  benefit  of  both  parties,  and  that  a  copy  might  be 
made  for  defendant.     That  was  a  sufficient  deliver}^ 

Whether  defendant  was  in  possession  of  the  premises  as  a 
tenant  under  the  lease  in  evidence,  or  as  vendee  under  a  verbal 
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contract  of  purchase  made  with  plaintiff  after  the  lease  had 
been  made,  was  a  question  of  fact,  which  the  jurj  have  found 
against  the  theory  of  purchase  insisted  upon  by  defendant. 
After  a  careful  consideration  of  the  evidence,  we  are  entirely 
satisfied  with  the  verdict  in  that  regard,  and  no  reason  what- 
ever appears  for  setting  it  aside. 

Having  examined  with  care  the  instructions  given,  we  are 
unable  to  discover  any  error  in  them  worthy  of  notice,  except 
in  the  fifth  of  the  series  given  on  behalf  of  plaintiff.  That 
instruction,  so  far  as  it  directed  the  jury  sJiould  disregard  the 
evidence  of  a  witness  who  they  might  believe  had  wilfully 
sworn  falsely  to  a  material  fact  in  the  case,  unless  corroborated, 
was  faulty.  It  was  the  privilege  of  the  jury  to  disregard  the 
testimony  of  such  a  witness,  but  the  court  could  not,  with  ]ii-o- 
priety,  direct,  as  a  matter  of  law,  that  they  sho'uld  disbelieve 
it.  But  we  can  not  think  defendant  was  in  any  degree  preju- 
diced by  the  charge  of  the  court.  The  evidence  was  conflict- 
ing, and  the  direction  given  had  no  more  application  to  the 
testimony  of  the  witness  for  defendant  than  for  plaintiff.  In 
fact,  the  instruction  had  no  just  application  to  the  testimony 
of  the  witnesses  of  either  party.  Being  the  assertion  of  what 
was  supposed  to  be  a  mere  abstract  principle  of  law,  it  is  not 
perceived  how  it  is  possible,  under  the  evidence,  it  could  in 
the  slightest  decree  have  prejudiced  the  cause  of  defendant. 

Considered  together,  the  instructions  presented  the  case 
fairly  to  the  jury  for  both  parties.  The  modifications  of  de- 
fendant's instructions  w^ere  consistent  with  the  theory  u])on 
which  the  cause  seems  to  have  been  tried,  and  which,  in  our 
opinion  was  correct. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


27— 80th  III. 
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Henry  Ruth 

V. 

The  City  of  Abit^gdon. 

Evidence — degree  of,  in  action  to  recover  penalty.  In  an  action  to  recoTer 
a  penalty  or  fine  for  the  violation  of  a  town  ordinance,  it  is  error  to  instruct 
the  jury  tliat  a  preponderance  of  evidence,  only,  is  required  to  convict. 

Appeal  from  the  Circuit  Court  of  Knox  county;  tlie  Hon. 
Akthuk  a.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellant. 

Per  Curiam:  This  was  a  prosecution  originally  commenced 
before  a  justice  of  the  peace,  against  appellant,  Henry  Ruth, 
to  recover  a  penalty  for  the  alleged  violation  of  an  ordinance 
of  the  town  of  Abingdon,  against  selling  alcoholic  or  intoxi- 
cating drinks.  A  conviction  was  had  before  the  justice  of  the 
peace,  and  a  fine  of  $200  imposed.  On  appeal  to  the  circuit 
court,  a  trial  was  had,  resulting  in  a  verdict  of  guilty  and  the 
assessment  of  a  fine  of  $50;  from  the  judgment  whereon  this 
appeal  is  taken. 

The  court  below  gave  to  the  jury,  on  behalf  of  the  prose- 
cution, the  following  instruction: 

"  The  jury  are  further  instructed,  that  it  is  not  necessary,  in 
this  case,  to  prove  the  defendant  guilty  beyond  a  reasojiable 
doubt.  It  is  sufficient  to  convict,  if  a  preponderance  of  evi- 
dence is  in  favor  of  the  plaintiff." 

"We  feel  compelled  to  reverse  this  judgment  for  the  giving 
of  this  instruction,  under  the  authority  of  the  case  of  Toledo, 
Peoria  and  Warsaw  Railway  Co.  v.  Foster.,  43  111.  480. 
That  was  a  qui  tarn  action  against  the  railroad  company,  to 
recover  the  penalty  of  $50  imposed  upon  railways  for  a  faihire 
to  sound  a  whistle  or  ring  a  bell  for  eighty  rods  before  arriving 
at  a  crossing. 
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The  court  below  there  instructed  the  jury  that  a  preponder 
ance   of  evidence,  only,  was  required,  and  that   it   was   not 
necessary  a  jury  should  be  satisfied  of  the  guilt  of  the  defend 
ant  beyond  a  reasonable  doubt. 

"While  approving  the  last  branch  of  the  instruction,  it  was 
held  erroneous  to  instruct  that  a  preponderance  of  evidence, 
only,  was  required  in  such  a  case,  and  for  the  error  in  that 
instruction,  the  judgment  was  reversed. 

We  can  not  distinguish  the  present  from  that  case,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Chicago 
James  Turner. 

1.  MtTNicrPAL  CORPORATIONS — liability  for  illegal  acts  of  its  officers  and 
servants.  Where  the  act  done  is  withiu  the  corporate  power,  and  might  have 
been  lawfully  accomplished,  had  the  municipal  authorities  proceeded  ac- 
cording to  law,  the  corporation  will  be  liable  for  the  acts  of  its  officers  and 
servants,  proceeding  contrary  to  law,  or  in  an  irregular  manner. 

2.  But  where  the  act  complained  of  lies  wholly  outside  of  the  general  or 
special  powers  of  the  corporation,  it  can,  in  no  event,  be  liable,  whether  it 
directly  commanded  the  performance  of  the  act,  or  whether  it  be  done  by  its 
officers  without  its  express  command. 

3.  Where  a  declaration  sliows  an  injury  resulting  from  the  acts  of  city 
officers  in  attempting  to  enforce  an  ordinance  which  was  ultra  vires  and 
void,  it  will  fail  to  show  any  right  of  action  against  the  city. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  lion. 
Laivibeet  Tree,  Judge,  presiding. 

Mr.  Egbert  jAMiESON,for  the  appellant. 

Mr.  T.  A.  MoRAN,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  declaration  alleges  that  the  plaintiff  was  possessed  of  a 
slaughter  house,  and  was  engaged  in  the  business  of  slaugh- 
tering, and  was  making  therein  great  gains;  that  the  defend- 
ant made,  with  John  E-eid  &  Co.,  a  contract,  in  form  an  ordi- 
nance, which  passed  the  common  council,  in  which  the  defend- 
ant undertook,  in  consideration  of  acts  to  be  done  and  per- 
formed on  the  part  of  John  Eeid  &  Co.,  to  grant  to  Keid  & 
Co.  the  exclusive  right  to  do  all  the  slaughtering  that  was  to 
be  done  in  the  city  of  Chicago;  that  no  other  slaughtering, 
except  that  done  bj  Eeid  &  Co.,  should  be  done  within  the 
city  of  Chicago;  that  the  defendant  undertook  to  use  diligence 
in  preventing  slaughtering  from  being  done  at  any  other  house; 
that  in  pursuance  of  such  contract,  the  defendant,  by  its  serv- 
ants, entered  upon  the  premises  of  the  plaintiff,  threatened  and 
drove  away  his  customers  and  broke  up  his  business,  and 
caused  him  great  damage. 

Tlie  questions  discussed  in  the  briefs  before  us  may  all  be 
resolved  into  the  single  question:  Do  these  allegations,  in  sub- 
stance, show  a  cause  of  action  ? 

We  held,  in  Rumjpff  v.  Turner^  45  111.  90,  that  this  ordi- 
nance was  ultra  vires  and  void;  but  the  plaintiff  contends  that 
the  subject  of  the  ordinance  was  within  the  general  powers 
conferred  upon  the  city;  and,  therefore,  notwithstanding  the 
ordinance  was  void,  the  city  is  liable  for  the  acts  of  its  serv- 
ants done  pursuant  to  it,  and  Allen  v.  The  City  of  Decatur^ 
23  111.  332,  The  City  of  Pehin  v.  Newell,  26  111.  320,  and 
Howell  V.  The  City  of  Buffalo,  15  N.  Y.  512,  are  cited  to 
sustain  the  position.  An  examination  of  these  cases  will  show 
that  they  relate  to  acts  clearly  within  municipal  power,  but 
unauthorized  because  of  some  irregularity  or  unlawfulness  in 
the  mode  of  executing  the  power. 

In  Allen  v.  Tlie  City  of  Decatur,  an  order  was  made,  di- 
recting the  opening  of  a  street  over  property  which  had  not 
been  condemned,  nor  the  right  of  way  granted  to  the  city, 
and  the  acts  of  trespass  were  in  executing  this  order.     The 
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citj  was  liable,  not  because  it  bad  no  power  to  open  streets, 
but  because  it  had  not  taken  the  proper  steps  essential  to  its 
doing  so  in  this  instance. 

In  T/ie  City  of  Pekin  v.  Newell^  the  gist  of  the  decision  is  cor- 
recth'  given  in  the  syllabus  thus:  "If  a  city  is  authorized  to 
construct  a  highway  in  a  particular  manner,  but  does  it  in  a  dif- 
ferent one,  it  will  be  answerable  in  damages  to  a  party  sustain- 
ing injury  upon  it,  as  much  as  though  it  had  not  exceeded  or 
deviated  from  its  authority."  So,  there,  also,  there  was  no 
question  of  power,  but  only  as  to  he  lawfulness  of  its  execu- 
tion. 

Howell  V.  The  City  of  Buffalo  was  of  precisely  the  same 
character.  At  the  conclusion  of  the  opinion  of  the  majority 
of  the  court,  delivered  by  Brown,  J.,  it  is  said:  "It  is  hardly 
necessary  to  say  that  the  acts  out  of  which  the  plaintiflPs  cause 
of  action  arose  were  matters  within  the  scope  of  the  corporate 
powers  of  the  city  of  Buffalo.  The  common  council  had 
power  to  grade  and  pave  the  street ;  to  cause  the  damages  done 
to  the  owners  of  lands  to  be  assessed  upon  other  lands  bene- 
fited; to  issue  warrants  to  collect  the  money  assessed.  Wliat 
was  done  was  an  irregular  or  illegal  exercise  of  a  power  which 
the  common  council,  doubtless,  possessed.  For  such  acts  of 
its  authorized  agents,  the  corporation  is  liable  in  an  action  of 
tort." 

Of  like  tenor  is,  also,  the  case  of  Chicago  v.  McGraw^  75 
111.  566. 

The  language  of  the  city  charter,  which,  it  is  claimed,  con- 
ferred power  over  the  subject,  confers  authority  upon  the  city 
to  "  direct  the  location,  management  and  construction  of,  and 
regulate,  license,  restrain,  and  abate  and  prohibit,  within  the 
city  and  the  distance  of  four  miles  therefrom,  slaughtering 
establishments."     Gary's  Laws  and  Ordinances,  p.  25. 

The  ordinance  whereby  the  contract  was  made  giving  Held 
&  Co.  the  exclusive  privilege  to  do  all  the  slaughtering  within 
the  city,  is,  in  no  proper  sense,  the  exei'cise  of  any  power  here 
conferred.  It  has  no  reference  to  the  location  of  slaughtering 
establishments — the  mode  of  their  construction  or  manage- 
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ment — nor  is  it  the  exercise  of  a  power  of  regulation  or 
license,  or  restraint,  or  a  prohibition  of  the  business  within 
the  2")rescribed  limits;  it  is  simply  an  unlawful  discrimination 
in  favor  of  one  to  the  exclusion  of  all  others,  where  all  are  en- 
titled to  equal  rights — the  creation  of  a  monopoly  in  slaugh- 
tering. 

The  ordinance  does  not  regulate  or  restrain  the  business  of 
slaughtering,  as  to  the  place,  time  or  manner  in  which  it  shall 
be  carried  on,  to  which  alone  the  charter  has  reference;  but 
assumes  to  discriminate  as  to  the  person,  for  which  there  was 
no  authority,  either  under  the  charter  or  the  constitution.  It 
was  no  more  an  attempted  exercise  of  the  powers  actually 
conferred  by  the  charter,  than  would  an  ordinance  have  been 
prohibiting  the  eating  of  flesh  within  the  city  limits,  which 
had  not  been  slaughtered  and  dressed  by  Reid  &  Co.  The 
power  was  simply  to  prevent  the  business  becoming  injurious 
or  oifensive  to  others,  and  had  no  reference  whatever  to  indi- 
vidual favoritism  in  carrying  it  on. 

In  the  cases  to  which  reference  has  been  made,  the  end  in 
view  could  have  been  accomplished,  had  the  municipal  author- 
ity proceeded  in  a  different  and  regular  way.  But  there  is  no 
way  by  which  the  city  could  have  proceeded  to  have  made  a 
valid  ordinance  and  contract,  giving  to  one  Arm  a  monopoly 
of  all  the  slaughtering;  and  this  marks  the  distinction  between 
the  total  absence  of  a  power,  and  its  irregular  or  unlawful  ex- 
ecution. 

The  counsel  concedes  that  if  the  ordinance  be  of  the  charac- 
ter we  have  indicated  that  in  our  opinion  it  is,  the  defendant  is 
not  liable  for  the  acts  of  its  servants  in  attempting  to  execute 
it.  The  rule  is  thus  stated  in  Dillon  on  Municipal  Corpora- 
tions, sec.  766  (1st  Ed.  p.  724):  "If  the  act  complained  of 
lies  wholly  outside  of  the  general  or  special  powers  of  the 
corporation,  as  conferred  in  its  charter  or  by  statute,  the  cor- 
poration can  in  no  event  be  liable,  whether  it  directly  com- 
manded the  performance  of  the  act,  or  whether  it  be  done  by 
its  officers  without  its  express  command;  for  a  corporation  can 
not,  of  course,  be  impliedly  liable  to  a  greater  extent  than  it 
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could  make  itself  by  express  corporate  vote  or  action."  Presi- 
dent and  Board  of  Trustees  v.  Shroeder  et  ux.  58  111.  353, 
Horn  V.  Mayor,  etc.,  of  Baltimore,  30  Md.  218,  Eastman  v. 
Meredith,  36  N.  H.  248,  Mayor,  etc.,  v.  Cunliffe,  2  Comst. 
165,  will  be  found  in  harmony  with  the  vie^^s  we  have  ex- 
pressed. 

"W"e  are,  therefore,  of  opinion  that  the  plaintiff's  declaration 
discloses  no  cause  of  action,  and  that  the  court  erred  in  the 
giving  and  refusing  of  instructions,  and  in  rendering  judg- 
ment upon  the  verdict  of  the  jury. 

Judgment  reversed. 


The  People  ex  rel.  Henry  B.  Miller,  Collector,  etc. 

V. 

P.   H.   Brislin. 

1.  South  Park — constitutionality  of  amendatory  act  of  1871.  The  act 
entitled  "An  act  to  enable  the  corporate  authorities  of  two  or  more  towns, 
for  park  purposes,  to  issue  bonds,"  etc.,  in  force  Jul}"^  1, 1871,  so  far  as  appli. 
cable  to  the  towns  of  South  Chicago,  Hyde  Park  and  Lake,  without  anj' new 
vote  of  the  people  in  the  park  district,  is  not  in  violation  of  any  constitu- 
tional provision.  Such  park  district  is  subject  to  general  legislation  the 
same  as  any  other  municipality. 

2.  Statute — constitutionality  with  respect  to  title.  The  act  entitled  "An 
act  to  enable  the  corporate  authorities  of  two  or  more  towns,  for  park  pur- 
poses, to  issue  bonds,"  etc.,  is  not  in  violation  of  section  13  of  article  4  of 
the  constitution,  as  embracing  more  than  one  subject,  or  matters  not  ex- 
pressed  in  its  title.    The  body  of  the  act  is  germane  to  the  title  of  the  bilL 

3.  Special  assessments — for  South  Park  —  confirmation  conclusive. 
Where  the  park  commissioners  of  South  Park,  under  the  requirement  of 
the  law,  made  an  assessment  upon  property  contiguous  to  the  park,  for  bene, 
fits,  and  returned  the  same  to  the  circuit  court,  where  the  same  was  found  to 
be  valid,  and  confirmed,  and  divided  into  yearly  installments,  on  application 
for  judgment  for  the  third  yearh'  installment,  it  was  held,  that  the  confirma- 
tion of  the  assessment  by  the  circuit  court  was  res  adjudicata  as  to  the 
validity  and  legality  of  the  assessment  and  levy,  and  precluded  a  reinvesti- 
gation of  the  matters  so  decided. 
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4.  Same — interest  of  parties  making.  Where,  by  law,  interested  parties 
are  constituted  a  tribunal  to  make  special  assessments  of  benefits  for  a  pro- 
posed public  park,  the  assessment  made  by  them  can  not  be  invalidated  by 
their  interest,  as  the  law  qualifies  them  to  act. 

5.  Same — officer  to  apply  for  judgment  in  Cook  county.  The  county  of 
Cook,  under  the  constitution  and  statutes  of  the  State,  is  to  be  considered  as 
under  township  organization,  and  therefore  the  treasurer  of  the  county,  as 
ex  officio  collector,  is  the  proper  person  to  apply  for  judgment  against  de- 
linquent lands  and  lots  for  taxes  and  special  assessments  due  thereon. 

6.  Practice  in  Supreme  Court — objections  not  assigned  for  error.  On 
appeal  to  this  court,  the  appellee  can  not  raise  an  objection  in  respect  to  a 
matter  involved  in  the  case,  where  he  has  not  assigned  cross-errors. 

Appeal  from  the  County  Court  of  Cook  county. 

Mr.  James  P.  Boot,  and  Messrs.  Ayek  &  Kales,  for  the 
People. 

Mr.  Edward  Robt,  for  tlie  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  county  court  of  Cook  county, 
prosecuted  on  behalf  of  the  people  of  the  State,  in  the  name 
of  Henry  B.  Miller,  exercising  the  powers  and  performing  the 
duties  of  county  treasurer  of  Cook  county,  and  ex  officio  col- 
lector of  the  same,  and  several  grave  questions  are  raised  on 
the  record.  Other  cases  have  been  submitted  with  this,  under 
stipulation  of  counsel  that  they  shall  abide  the  decision  in  this 
case.  Points  are  made  in  them  identical  with  those  made  in 
this  case,  and  other  points  in  addition.  We  have  not  deemed 
it  necessary  to  refer  specifically  to  the  separate  records  and 
arguments,  but  have  treated  them  all  as  one  case,  and  have 
endeavored  to  decide  all  the  points  raised  which  we  have 
deemed  important. 

It  appears  the  relator.  Miller,  as  county  treasurer  of  Cook 
county,  applied  to  the  county  court  for  judgment  for  the  third 
instalment  of  a  special  assessment  made  by  the  South  Park 
commissioners  pursuant  to  an  act  of  the  General  Assembly  of 
this  State,  entitled  "An  act  to  enable  the  corporate  authorities 
of  two  or  more  towns,  for  park  ]nirposes,  to  issue  bonds  in 
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renewal  of  bonds  lieretofore  issued  by  tliem,  and  to  provide 
for  the  payment  of  tlie  same;  to  make,  revise  and  collect  a 
special  assessment  on  contiguous  property  for  benefits,  by  rea- 
son of  the  location  of  parks  and  boulevards,  and  to  make  neces- 
sary changes  in  their  location,"  in  force  July  1,  1871. 

This  is  a  public  law,  applicable  to  every  county  in  the  State, 
and  is  not  amendatory  of  any  other  act.     R.  S.  1874,  ch.  105. 

Prior  legislation  had  made  provision  for  the  location  and 
maintenance  of  a  public  park  for  the  towns  of  South  Chicago, 
Hyde  Park  and  Lake,  (Sess.  Laws,  1869,  1  Vol.  358,)  which 
was  amended  and  supplemented  by  an  act  passed  16th  April 
of  the  same  year.     lb.  366. 

The  first  mentioned  act  was  submitted  to  a  vote  of  the  peo- 
ple of  these  towns,  and  it  was  accepted  by  them  by  majorities 
in  each  of  the  towns.  By  it,  the  location  of  the  park 
was  fixed  and  its  limits  defined.  The  subsequent  act  made 
some  inconsiderable  changes  in  the  first  act,  and  made  more 
definite  the  description  of  the  park,  and  legalized  and  confirmed 
the  vote  therefor. 

Pursuant  to  the  provisions  of  these  acts,  park  commission- 
ers were  appointed  by  the  Governor,  who  entered  upon  the 
discharge  of  their  duties.  Soon  thereafter,  a  question  as  to 
their  powers  and  duties  was  raised  in  this  court,  and  settled  by 
its  adjudication.  The  People  ex  rel.  Wilson  v.  Solomon,  51 
111.  37. 

This  case  holds  that,  under  the  first  named  act,  the  towns 
of  South  Chicago,  Hyde  Park  and  Lake  were  erected  into  a 
park  district,  and  the  people  of  those  towns  having,  by  vote, 
accepted  its  provisions,  the  board  of  park  commissioners 
thereby  created  became  a  $"was^  municipal  corporation  in  wdiom 
it  was  competent  for  the  legislature  to  vest  the  power  to  assess 
and  collect  taxes  within  the  park  district  so  created,  for  the 
special  corporate  purpose  of  the  creation  of  a  park.  Accord- 
ingly, it  was  held  it  was  the  duty  of  the  county  clerk  of  Cook 
county  to  place  the  amount  required  for  such  purpose,  as  esti- 
mated by  these  commissioners,  in  the  tax  warrants  for  the- 
towns  embraced  in  the  district. 
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Estimates  liave  been  made  by  the  commissioners  from  time 
to  time,  lands  purchased  and  bonds  issued  therefor,  and  the 
money  raised  by  their  sale  expended  in  completing  the  park. 

To  aid  the  commissioners  to  advance  the  work,  the  act  first 
above  cited,  in  force  July  1,  1871,  was  passed,  and  in  pursu- 
ance of  its  provisions,  the  commissioners  made  an  estimate  of 
the  probable  cost  of  lands  taken  and  to  be  taken  for  the  park, 
together  with  the  expense  of  obtaining  them,  and  the  cost  of 
making  and  collecting  a  special  assessment  to  pay  the  cost  of 
these  lands,  and  the  expenses  attending  their  acquisition.  The 
aggregate  was  estimated  at  three  million  three  hundred  and 
twenty  thousand  dollars. 

Ey  the  first  section  of  the  act  of  1871,  the  park  commis- 
sioners are  declared  to  be  corporate  authorities  of  the  towns 
•which  have  united  in  the  establishment  of  a  park,  and  are 
authorized  to  discharge  the  duties  imposed  upon  them  as  a 
corporation  or  otherwise. 

By  section  3,  power  is  given  to  these  corporate  authorities 
to  make  the  improvements,  establish  and  maintain  them  by 
special  assessment  or  special  taxation  of  contiguous  property, 
and  are  required  to  apportion  the  estimates  upon  the  lands 
situated  in  these  towns,  which  these  corporate  authorities  may 
deem  benefited  by  reason  of  this  local  improvement,  as  near 
as  may  be,  in  proportion  to  the  benefits  resulting  thereto. 
Ten  days'  notice  to  parties  interested  is  to  be  given  by  the  cor- 
porate authorities,  in  one  or  more  newspapers,  of  the  time 
and  place  of  their  meeting  to  make  the  assessment,  when  they 
can  be  heard  touching  any  matter  connected  with  the  assess- 
ment. 

Tlie  same  section  gives  a  rule  to  guide  the  authorities  in 
making  the  assessment,  and,  when  computed,  it  is  to  be  signed 
by  these  authorities,  or  a  majority  of  them,  and  returned  to 
the  circuit  court  of  the  county  in  which  such  towns  are  situ- 
ated, aud  filed  with  the  clerk  of  that  court,  of  Avhich  ten  days' 
notice  is  to  be  given  by  the  authorities,  and  the  further  notice 
that  they  will  apply,  on  a  day  named,  to  the  circuit  court,  for 
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a  confirmation  of  the  assessment.  The  requisites  of  this  no- 
tice are  given  in  the  section. 

It  is  further  provided,  when  it  shall  appear  to  the  court  that 
proper  notice  has  been  given,  it  shall  have  power  to  hear,  ad- 
judge and  determine  the  matter  of  said  application,  and  all 
matters  connected  therewith. 

The  corporate  authorities,  observing  all  the  requirements  of 
this  act,  made  their  assessment  roll,  which  w^as  duly  reported 
to  the  circuit  court  of  Cook  county,  and  filed  with  the  clerk 
thereof,  and,  at  the  June  term,  1872,  of  said  court,  an  order  of 
confirmation  of  the  assessment  was  duly  entered  by  the  court, 
the  court  finding  that  all  the  preliminar}^  steps  had  been  taken 
by  the  corporate  authorities,  and  that  the  assessment  was 
made  in  proportion,  as  near  as  ma^^  be,  to  the  benefits  resulting 
from  the  improvement  to  each  separate  lot,  block  or  parcel  of 
land  mentioned  in  the  assessment  roll.  And  the  court  further 
found,  that  all  and  every  of  the  proceedings  of  the  commis- 
sioners in  the  premises  were  regular,  valid,  and  in  conformity 
wnth  law,  and  that  they  have  done  all  things  required  of  them 
by  law,  to  make  this  special  assessment  a  legal,  just,  valid  and 
binding  assessment  in  whole  and  every  part  thereof,  and  that 
the  same  and  every  part  thereof  was  a  just  and  fair  assess- 
ment in  the  premises.  It  was,  therefore,  ordered,  adjudged 
and  determined  by  the  court,  that  the  assessment  and  every 
part  thereof,  as  set  forth  in  the  assessment  roll  filed  herein,  be 
and  the  same  was  in  all  respects  confirmed,  and  should  be 
taken  to  stand  good,  valid  and  efi'ectual  to  all  intents  and  pur- 
poses, according  to  the  form  and  meaning  thereof,  as  made  and 
returned  to  the  court  by  the  South  Park  commissioners,  and 
certified  by  them. 

The  court  further,  in  pursuance  of  this  same  section,  divided 
the  assessment  into  annual  instalments,  fixing  the  first  instal- 
ment, and  dividing  the  residue  of  the  assessment  into  seven 
equal  instalments,  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum. 

These  instalments  were  ordered  by  the  court  to  be  extended 
Beparately,  under  each  successive  year,  on  the  assessment  roll, 


428  The  People  ex  ret.  v.  Brisli:?^.  [Sept.  T. 

Opinion  of  the  Court. 

in  sncli  a  manner  as  to  show  the  separate  amount  chargeable 
upon  the  several  lots,  blocks  and  parcels  of  land  contained  in 
the  tabulated  statement  in  the  assessment  roll,  the  court  re- 
serving all  further  matters  relating  to  the  division  into  instal- 
ments, and  the  extensions  thereof  into  and  upon  the  assessment 
roll,  until  the  same  shall  be  actually  carried  out  and  extended 
agreeable  to  the  order  of  the  court,  of  which  all  parties  enti- 
tled to  be  heard  were  required  to  take  notice. 

The  court  having  apportioned  the  gross  amount  of  the  esti- 
mate, the  park  commissioners  made  a  tabulated  statement 
thereof,  showing  the  amount  chargeable  on  each  lot,  block  and 
parcel  of  land,  according  to  the  apportionment  and  instal- 
ments, and  reported  the  same  to  the  circuit  court,  at  the 
August  term,  1872,  whereupon  the  court  entered  an  order  con- 
firming in  all  respects  the  apportionment  of  this  assessment  by 
the  commissioners,  ordering  that  the  division  into  eight  instal- 
ments, and  the  extensions  thereof  as  shown  upon  the  assess- 
ment roll  and  tabulated  statement,  be  in  all  respects  ratified, 
approved  and  confirmed,  and  the  same  be  held  and  taken  as 
good,  valid  and  effectual  to  all  intents  and  purposes. 

By  the  same  section  (3),  the  clerk  of  the  court  was  required 
to  deliver  to  the  corporate  authorities  a  certified  copy  of  such 
assessment  so  confirmed  by  the  court,  which  is  declared  to  be 
their  authority  to  collect  the  same. 

It  is  also  provided  in  this  section,  if  the  assessments  or  any 
part  thereof,  so  confirmed,  shall  not  be  paid  at  the  time  or 
times  fixed  by  the  circuit  court,  it  shall  be  the  duty  of  the  cor- 
porate authorities  to  return  to  the  county  treasurer,  or  to  some 
general  officer  of  the  county  having  authority  to  receive  State 
and  county  taxes,  a  list  of  the  lots,  blocks  and  parcels  of  land 
so  assessed,  upon  which  the  assessment  shall  remain  unpaid, 
and  the  amount  unpaid  upon  each  lot,  block  or  parcel  of  land. 

Appellee  and  others  being  delinquent  in  payment  of  the 
third  instalment  of  the  assessment,  the  park  commissioners 
made  a  return  of  the  delinquent  list  to  the  county  treasurer, 
and,  by  law,  ex  officio  county  collector,  of  the  amount  due  and 
unpaid  of  this  instalment   of  the  assessment,  and   he,  having 
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altered  tlie  descriptions  in  the  return,  to  conform  to  the  de 
scriptions  given  in  the  tax  book  for  the  State  and  county  taxes, 
as  authorized  by  the  act  of  May  3,  1873,  entitled  "An  act  in 
relation  to  the  collection  of  taxes  and  special  assessments," 
duly  advertised  all  the  delinquent  real  estate  assessed,  that  he 
would  apply  for  judgment  to  the  Cook  county  court. 

It  is  to  the  objections  made  in  that  court  to  the  rendition  of 
a  judgment  against  the  lots  and  real  estate  of  aj)pellee,  our 
attention  is  called.  They  are  fifty-three  in  number,  some  going 
to  the  form  of  the  proceedings  and  others  to  the  merits. 

The  court  refused  the  application  for  judgment,  and  the 
people  appeal. 

The  merits  of  the  controversy  are  presented  in  the  points 
argued  by  appellee  in  this  court,  and  are  involved  in  objection 
numbered  forty-eight,  which  is  as  follows: 

"  Because  the  act  entitled  '  An  act  to  enable  the  corporate 
authorities  of  two  or  more  towns,  for  park  purposes,  to  issue 
bonds,'  etc.,  approved  June  16,  1871,  under  and  by  virtue  of 
which  said  assessment  was  levied  and  confirmed,  is  void  and 
unconstitutional,  fo"r  the  reason  that  the  same  has  never  received 
the  assent  or  approval  of  the  legal  voters  of  said  towns  intended 
to  be  affected  thereby ;  and  for  the  reason  that  it  authorizes  the 
issue  of  a  new  and  unlimited  amount  of  bonds,  bearing  interest 
at  seven  per  cent,  payable  annually,  for  the  payment  of  which, 
both  principal  and  interest,  the  lands  and  lots  of  the  objectors 
are  bound;  and  for  the  further  reason  that  it  authorizes  inter- 
ested parties  to  levj  assessments  upon  lots  and  lands  in  said 
towns;  and  for  the  reason  that  it  authorizes  the  circuit  court 
to  confirm  and  establish  the  assessment,  when  made,  without 
personal  notice  to  the  parties  interested ;  and  for  the  reason 
that  it  imposes  heavy  burdens  upon  the  property  owners  and 
legal  voters  of  said  towns,  to  which  they  have  never,  in  any 
manner,  assented;  and  for  the  reason  that  said  act  is  repug- 
nant to  the  terms  of  the  constitution ;  and  all  proceedings  under 
the  same  are  null  and  void." 

We  have  given  to  the  objections,  and  the  argument  in  their 
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support,  as  inucli  consideration  as  possible,  and  can  not  think 
tliey  are  tenable. 

The  first  clause  of  the  objection  to  this  act  of  1871,  enlarg- 
ing, so  to  speak,  the  j)Owers  of  the  corporation  of  park  commis- 
sioners, that  the  same  has  not  been  submitted  to  a  vote  of  the 
people  of  the  towns  composing  the  park  district,  and  received 
the  approval  of  the  voters  thereof,  has,  in  some  respects,  been 
considered  by  this  court  in  Bank  of  the  Hejpublic  v.  Hamilton, 
County,  21  111.  53. 

The  fifteenth  proposition  for  discussion  in  that  case  was  this: 
"  "Whether  the  said  amendatory  act  of  1857,  in  imposing  addi- 
tional burthens  upon  the  banks  without  any  corresponding 
advantage  or  benefit  conferred,  and  not  authorized  at  the  time 
of  the  passage  of  the  General  Banking  Law,  in  its  adoption  by 
the  people,  is  not  wholly  null  and  void,  and  in  confiict  with 
the  constitution  of  the  United  States,  as  impairing  the  obliga- 
tion of  contracts." 

To  understand  the  force  and  bearing  of  this  proposition,  it 
will  be  remembered  clause  5,  of  article  10  of  the  constitution 
of  181:8,  title  " Corporations,"  had  this  provision:  "No  act 
of  the  General  Assembly  authorizing  corporations  or  associa- 
tions with  banking  powers,  shall  go  into  efiect  or  in  any  man- 
ner be  in  force,  unless  the  same  shall  be  submitted  at  the 
general  election  next  succeeding  the  passage  of  the  same,  and 
be  approved  by  a  majority  of  all  the  votes  cast  at  said  election 
for  and  against  such  law." 

The  General  Assembly,  at  the  session  of  1851,  passed  an  act 
to  establish  a  general  system  of  banking,  containing  forty-one 
sections.  Section  39  thereof  provided  for  the  submission  of 
the  act  to  a  vote  of  the  people  at  the  general  election,  to  be 
held  on  the  Tuesday  next  after  the  first  Monday  of  November, 
1851,  and  providing,  if  the  same  be  approved  by  a  majority  of 
all  the  votes  cast  at  the  election  for  and  against  the  same,  it 
should  go  into  eifect  and  be  in  force  from  and  after  the  date  of 
the  election.  Sess.  Laws  1851,  p.  163.  The  act  was  approved 
by  a  vote  of  the  people  at  that  election,  and,  thereupon,  became 
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a  law.     This  law  contained  all  the  provisions  then  deemed  ne 
cessary  to  the  establishment  of  a  proper  banking  system. 

At  the  next  session,  held  in  1853,  an  act  was  passed  supple- 
mental to  and  explanatory  of  this  act,  by  which  important 
changes  were  made,  and  in  1857  other  important  changes  were 
made  in  the  law,  giving  rise  to  the  case  then  in  judgment. 
This  act  is  entitled  "  An  act  to  amend  '  an  act  to  establish  a 
general  system  of  banking,  and  the  acts  amendatory  thereof.' " 
Sess.  Laws  1857,  p.  23. 

The  sixth  section  of  this  law  made  a  great  change  in  the 
mode  of  ascertaining  the  value  of  the  property  of  the  banks 
on  which  it  was  to  be  assessed,  from  that  provided  by  the  tenth 
section  of  the  General  Banking  Law,  under  which  the  appel- 
lant bank  was  organized. 

It  was  contended  in  that  case,  that  this  change  was  void 
under  the  clause  of  the  constitution  we  have  cited,  it  not  hav- 
ing been  submitted  to  a  vote  of  the  people  for  their  approval, 
and  that  it  was  a  violation  of  their  chartered  rights.  These 
questions  were  duly  considered,  and  this  court  said:  ""While 
we  must  be  unyielding  in  resistance  to  encroachments  upon 
chartered  rights  which  may  be  in  the  nature  of  contracts,  we 
must  not  forget  that  these  artificial  beings  must  be  subject  to 
government,  and  be  subordinate  to  legislation  precisely  the 
same  as  an  individual  or  natural  person." 

On  the  question  that  the  act  was  invalid,  because  it  was  not 
submitted  to  the  people,  the  court  had  no  doubt  of  its  validity, 
and  it  was  so  decided. 

We  think  the  reasoning  and  conclusions  reached  in  this  case, 
dispose  of  so  much  of  objection  forty-eight. 

There  is,  certainly,  force  in  the  argument  of  appellee,  that, 
as  the  legislature  had  not,  of  itself,  the  power  to  create  "cor- 
porate authorities,"  without  a  vote  of  the  people,  then,  if  that 
vote  was  obtained  subject  to  certain  limitations  and  conditions, 
those  limitations  and  conditions  must  be  observed  by  and  are 
binding  upon  both  the  legislature  and  the  corporate  author- 
ities. 
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This  was  the  kind  of  argument  used  in  the  case  of  The  BanTc 
of  the  Republic  v,  Hamilton  County,  supra,  on  which  we 
have  commented.  The  park  district,  when  established  in  pursu- 
ance of  the  act  creating  it,  became  a  municipality  for  certain 
purposes,  and  as  such  came  within  the  domain  of  legislation. 
The  powers  of  the  corporate  authorities  of  this  municipality 
are  subservient  to  the  legislative  power,  precisely  as  in  the  case 
of  other  municipalities,  and  are  not  interfered  with  by  the 
present  State  constitution.  On  the  contrary,  their  existence  is 
implied  by  the  terms  of  section  9,  of  article  9,  giving  them 
power  to  make  special  assessments  for  local  improvements,  or 
by  taxation  of  contiguous  property,  or  otherwise.  This  act 
of  1871  in  no  degree  trenches  upon  this  article,  but  is  in  con- 
formity therewith. 

The  argument  seems  to  go  to  this  extent,  that  the  legislature 
can  not  enlarge,  and  if  they  can  not  enlarge,  can  not  curtail 
the  powers  of  public  corporations.  In  all  else,  save  interfering 
with  such  rights  as  may  belono;  to  the  domain  of  contracts,  the 
legislature  is  supposed  to  have  plenary  power. 

Should  a  city,  by  a  popular  vote,  adopt  the  act  of  1872,  for 
the  incorporation  of  cities  and  villages,  that  act  would,  eo  in- 
^tanti,  become  the  charter  of  the  city  or  village  adopting  it. 
It  will  hardly  be  contended  that  amendments  to  this  act,  not 
invading  the  contract  rights  of  the  city  or  village,  will  be  in- 
valid and  nugatory  if  not  submitted  to  a  vote  of  the  people. 
"We  think  it  is  a  fair  deduction  from  all  the  constitutional  pro- 
visions, and,  from  the  very  nature  of  our  government,  changes 
demanded  by  the  exigency  of  the  times,  in  regard  to  municipal 
corporations,  are  within  the  domain  of  ordinary  legislation. 

As  to  the  point  that  these  commissioners  were  never  author- 
ized by  the  people  of  these  towns  to  lev}'^  a  tax  of  more  than 
three  hundred  thousand  dollars,  it  will  be  observed  that  amount 
can  be  levied  annually.  That  sum  is  not  the  ne  plus  ultra. 
They  have  power  to  assess  a  suthcient  amount  to  carry  on  the 
enterprise,  and  if  only  three  hundred  thousand  dollars  are  called 
for  annually,  no  matter  what  the  ultimate  expenditure  maybe, 
such  a  call   is  legitimate,  and  that  amount  can  be  annually 
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assessed,  and  it  is  so  assessed  by  the  action  of  the  circuit  court 
dividing  tlie  gross  assessment  into  eight  annual  instalments. 

It  is  clear  the  object  of  all  tliis  legislation,  from  1869  to 
June  16,  1871,  was  to  pro\ade  a  public  park,  and  it  was  in- 
tended by  the  legislature  to  construct  proper  machinery  for 
such  purpose. 

True,  the  legislation  to  effectuate  tliis  intent  must  not  con- 
travene the  constitution.  To  say  this  act  of  1871  contravenes 
clause  13  of  article  4,  providing  that  no  act  hereafter  passed 
shall  embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title,  is  going  very  far.  What  was  the  subject 
of  this  legislation?  A  public  park,  and  its  then  existing  con- 
comitants. Land  for  the  park  was  to  be  acquired,  contracts 
made  therefor,  bonds  issued  for  the  cost  and  expenses,  assess- 
ments to  pay  existing  and  future  liabilities — these  were  the 
concomitants  which  the  legislature  had  in  view  in  passing  the 
act  of  1871  with  the  title  it  bears,  and  we  can  not  see  that  it 
is  obnoxious  to  any  objection. 

This  court  has  gone  very  far  to  uphold  statutes  supposed  to 
have  been  within  this  objection.  The  case  of  CLeary  v.  Cook 
County^  28  111.  534,  is  a  conspicuous  instance.  The  body  of 
the  act  in  question  is  germane  to  the  title  of  the  bill. 

But  the  point  is  pressed,  that  this  assessment  is  not  on  con- 
tiguous property. 

This  question,  and  all  others  bringing  up  the  levy  and  assess- 
ment, have  been  passed  upon  by  the  circuit  court,  and  are  res 
adjudicata^  and  can  not  now  be  made  in  this  court.  Upon 
these,  there  is  a  judgment  pronounced  by  a  court  of  competent 
jurisdiction,  and  there  they  must  rest. 

The  fact  that  the  commissioners  who  made  the  estimate  and 
assessments  were  property  owners  in  the  towns,  could  not  dis- 
qualify them.  They  were  mtie,  by  the  law,  the  tribunal  for 
the  purpose,  and  were  required  to  take  an  oath  faithfully  and 
impartially  to  discharge  their  duties  for  the  public  interest. 
We  are  of  opinion  they  were  not  disqualified — the  law  appoint- 
ing them  qualified  them. 

The  objection  made  by  appellee,  that  two  judgments  have 
28— 80th  III. 
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been  rendered  against  the  same  lands  in  the  same  proceeding, 
is  not  clearly  understood.  In  this  case  there  was  no  judgment 
rendered  for  these  assessments,  and  that  is  the  cause  of  com- 
2)laint  here  made  by  the  party  claiming  the  judgment.  Ap- 
pellee has  not  assigned  any  cross-error,  and  we  do  not  see  how 
this  objection  can  be  made. 

A  further  objection  is  made,  that  the  county  treasurer,  as 
collector,  had  no  power  to  act  in  this  matter  and  to  apply  for 
judgment,  as  the  county  of  Cook  is  not  under  township  organ- 
ization. ^N^ot  being  so,  the  sheriff  of  the  county  is,  ex-officio, 
the  collector,  and  the  application  for  judgment  should  have 
been  made  by  him. 

That  Cook  county  is  under  township  organization,  reference 
is  made  to  clauses  6  and  7  of  article  10  of  the  constitution. 

By  a  fair  implication  from  the  language  used  in  these  sec- 
tions, the  county  of  Cook  is  not  taken  out  of  the  class  of  coun  ■ 
ties  under  township  organization,  that  being  the  condition  of 
the  county-before  the  adoption  of  the  constitution;  and  this  is 
strengthened  by  reference  to  section  23,  ch.  34,  title  "  Counties." 
So  much  of  that  section  as  is  applicable,  is  as  follows:  "Tlie 
powers  of  the  county,  as  a  body  corporate  or  politic,  shall  be 
exercised  by  a  county  board,  to-wit:  In  counties  under  town- 
ship organization  (except  the  count}'  of  Cook),  by  a  board  of 
supervisors,  etc.;  in  the  county  of  Cook,  by  a  board  of  county 
commissioners,  etc.;  in  counties  not  under  township  organiza- 
tion, by  the  board  of  county  commissioners."  P.  306,  and  also 
by  clause  11,  of  article  11,  of  ch.  139,  title  "Township  Organi- 
zation." See,  also,  section  61  of  act  entitled  ''  Counties,"  II.  S. 
1874,  p.  313. 

The  supervisors  of  towns  in  Cook  county  shall  perform  the 
same  duties  as  supervisors  of  towns  in  other  counties  under 
township  organization,  except  that  they  shall  not  be  members 
of  the  county  board,  or  exercise  any  of  the  powers  thereof.  P. 
1080. 

We  think  it  a  fair  inference,  from  all  the^e  provisions,  the 
.x)unty  of  Cook  ihust  be  considered  as  under  township  orgaui- 
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zation,  and,  consequently,  the  treasurer  of  tlie  county  was  the 
proper  person  to  make  this  application  for  judgment. 

After  a  careful  examination  of  tliis  record,  and  full  consid- 
eration of  the  points  raised  upon  it,  we  find  no  ground  justify- 
ing the  county  court  in  refusing  judgment  on  the  application 
of  the  county  treasurer  for  judgment.  He  had  ample  power 
by  section  172  of  the  Revenue  Law. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause 
remanded  to  that  court  with  direction  to  enter  judgment,  not- 
withstanding the  objections. 

Judgment  reversed. 


Nathaniel  P.   Wilder 

V. 

John  M.  Akwedson. 

1.  Practice — to  require  affidavit  of  merits  from  defendant.  The  statute 
does  not  require  that  the  plaintiff  shall  file  his  own  affidavit  with  his  declara- 
tion, in  order  to  require  the  defendant  to  file  an  affidavit  of  merits.  The 
affidavit  of  any  one  cognizant  of  the  facts,  will  be  sufficient. 

2.  Same — affidavit  required  when  defendant  is  in  default.  Where  a  plea, 
without  affidavit,  is  filed  in  a  case  where  such  affidavit  is  required,  the 
plaintiff  will  be  entitled  to  judgment  by  default ;  and  if  the  defendant,  on 
motion  to  strike  his  plea  from  the  files,  asks  for  leave  to  file  an  affidavit  of 
merits  with  the  plea,  it  is  proper  to  require  him  to  disclose,  by  affidavit,  the 
nature  of  his  defense,  that  the  court  may  see  whether  it  is  meritorious  or 
not. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  the  appellant. 

Messrs.  Jackson  &  Skutnek,  for  the  appellee. 

Per  Cukiam:    This  was  an  action,  brought  by  appellee,  in 

the  Superior  Court  of  Cook  county,  against  appellant,  upon  a 
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check  drawn  by  aj^pellant  on  the  Central  National  Bank  of 
Chicago,  payable  to  the  order  of  David  A.  Gage,  and  by  him 
indorsed  to  appellee. 

An  affidavit  of  the  attorney  of  the  plaintiff  was  filed  with 
the  declaration,  which,  in  substance,  states  that  the  action  is 
based  upon,  and  is  brought  to  recover,  the  amount  of  the 
check,  and  that  there  is  due  from  the  defendant  to  the  plaintiff, 
after  allowing  all  just  credits,  deductions  and  set-offs,  $2700. 

To  the  declaration,  appellant  filed  his  plea  of  the  general 
issue,  but  no  affidavit  of  merits.  The  plea,  on  motion,  was 
stricken  from  the  files,  and  judgment  was  entered  upon  the 
check  for  $2520.83,  to  reverse  which  this  appeal  was  brought. 

It  is,  first,  urged  by  appellant  that,  as  the  plaintiff  did  not 
file  his  own  affidavit  with  his  declaration,  he  was  not  required 
to  file  with  his  plea  an  affidavit  of  merits. 

It  is  a  sufficient  answer  to  this  position  that  the  statute  does 
not  require  the  affidavit  of  the  plaintiff  himself  to  accompany 
the  declaration.  The  language  of  the  statute  is,  "If  the 
plaintiff  shall  file  with  his  declaration  an  affidavit."  If  the 
legislature  had  intended  to  require  the  affidavit  of  the  plain- 
tiff, the  word  his  no  doubt  would  have  been  used;  but  inde- 
pendently of  the  words  used  in  the  act,  we  perceive  no  good 
reason  why  any  person  acting  for  the  plaintiff,  and  who  is 
cognizant  of  the  facts,  may  not  with  as  much  propriety  make 
the  affidavit  as  the  plaintiff  himself. 

The  appellant,  however,  claims  that  if  he  ought  to  have  filed 
an  affidavit  of  merits  with  his  plea,  the  court  erred  in  not 
permitting  it  to  be  done  on  his  motion. 

"When  the  plea  was  filed  without  an  affidavit,  the  plaintiff 
was  entitled  to  a  default,  and  it  was  not  improper  for  the 
court,  after  the  plaintiff  moved  for  a  default,  for  the  want  of 
an  affidavit  to  the  plea,  to  require  the  defendant  to  disclose,  by 
affidavit,  the  nature  of  his  defense,  in  order  that  the  court 
miofht  see  whether  the  defendant  had  a  meritorious  defense  to 
the  action  or  not. 

The  affidavit  filed  by  appellant  did  not  disclose  a  legal 
defense  to  the  action,  and  the  court  properly  permitted  the 
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plea  to  be  stricken  from  tlie  files.  Had  the  appellant  desired 
a  trial  under  the  issue  tendered  by  his  plea,  he  ought  to  have 
filed  an  afiidavit,  as  required  bj  the  statute,  with  his  plea;  but 
this  he  failed  to  do,  and  if  he  lias  been  injured,  it  is  through 
his  own  neglect. 

But  we  fail  to  see  wherein  appellant  has  been  injured.  The 
evidence  before  the  court  was  ample  to  authorize  the  judg- 
ment, and  as  no  substantial  error  appears  in  the  record,  the 
judgment  will  be  afiSrmed. 

Jvdgment  affirmed. 


Alvin  S.  Wadhams 

V. 

Frawcilia  M.  Hotchkiss. 

1.  Justice  of  the  I^peace  —  amendment  of  summons.  The  statute 
authorizing  justices  of  the  peace,  at  any  time  before  trial,  to  amend  the 
summons  and  other  papers  in  the  case,  so  as  to  make  them  conform  to  the 
true  names  of  the  parties,  does  not  require  the  justice  to  make  a  record 
showing  a  request  so  to  do,  and  bj^  whom  made ;  uor  does  It  require  that 
the  request  sliall  be  in  writing,  and  preserved  with  the  papers. 

2.  Where  such  a  change  is  made  as  to  the  name  of  a  party,  by  the  justice, 
it  will  be  presumed  it  was  made  before  the  trial  and  upon  request,  especi- 
ally where  a  trial  is  had  upon  the  merits,  and  the  record  fails  to  show  any 
objection  to  the  change. 

3.  Appeal — practice  when  papers  are  sent  to  wrong  court.  Where  a  party 
to  a  judgment  rendered  by  a  justice  of  the  peace  of  Cook  county  appeals  to 
the  Superior  Court,  and  the  appeal  bond  recites  such  fact,  if  the  papers  by 
mistake  are  filed  in  the  circuit  court  and  there  docketed,  this  will  not 
give  the  latter  court  jurisdiction,  and  a  transfer  of  the  papers  by  the  clerk 
to  the  Superior  Court,  and  its  trial  there,  will  not  be  erroneous.  The  more 
regular  course  is  for  the  circuit  court  to  strike  the  case  from  its  docket. 

4.  Superior  Court  op  Cook  county — branch  held  by  a  circuit  judge. 
There  is  no  objection  to  one  of  the  circuit  judges  of  the  State  holding  a 
branch  of  the  Superior  Court  of  Cook  county,  and  that  more  than  three 
branches  thereof  are  held  at  the  same  time. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the  lion. 
Joseph  Sibley,  Judge,  presiding. 
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Tliis  was  an  action  by  Francilia  M.  Hotchkiss  against  Alviu 
S.  Wadhams.  The  opinion  of  the  court  gives  a  suflScient  state- 
ment of  the  case  for  an  understanding  of  the  points  discussed 
and  decided. 

Mr.  Henry  0.  Whitney,  for  the  appellant. 

Mr.  R.  W.  BRroGE,  for  the  appellee. 

Mr.  Justice  Soholfield  delivered  the  opinion  of  the  Court: 

This  suit  was  originally  commenced  before  a  justice  of  the 
peace  of  Cook  county.  Appeal  was  prayed  from  the  judg- 
ment there  rendered,  to  the  Superior  Court  of  Cook  county, 
where  judgment  was  given  in  favor  of  the  plaintiff,  from  which 
this  appeal  is  prosecuted. 

We  think  the  statute,  itself,  furnishes  a  complete  answer  to 
the  objection  urged  in  consequence  of  the  change  of  the  name 
of  the  plaintiff  before  the  justice  of  the  peace.  It  provides: 
"  the  justice  may,  at  the  request  of  either  party,  at  any  time 
before  the  trial,  amend  the  summons  and  other  papers  in  the 
case,  so  as  to  make  the  same  conform  to  the  true  names  of 
plaintiff  and  defendant;  but  this  section  shall  not  be  construed 
to  allow  any  proceeding  against  a  person  not  served  with  pro- 
cess and  not  appearing."     (Gross'  Stats,  of  1872,  p.  238,  §  38.) 

The  law  does  not  require  that  the  justice  of  the  peace  shall 
make  a  record  showing  a  request,  and  by  whom  made;  nor 
does  it  require  that  the  request  shall  be  in  writing  and  pre- 
served with  the  papers  in  the  case.  It  is  sufficient  that  he  does 
make  the  change  in  the  name  of  the  party,  when  requested  by 
either  party.  Here,  he  made  the  change,  and  the  record  of  the 
judgment  being  in  the  name  to  which  the  change  was  made, 
authorizes  tlie  presumption  that  it  was  done  before  the  trial. 
The  appellant  appeared,  and  contested  the  case  upon  its  merits, 
without,  so  far  as  the  record  shows,  making  any  objection  to 
the  change  in  the  name  of  the  plaintiff,  and  recovered  judg- 
ment against  her  for  $1.  We  must  presume  the  change  was 
by  her  request ;  and  she  had  the  unquestioned  right  to  appeal 
from  the  judgment  thus  rendered  against  her. 
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The  appeal  was  prayed  to  the  Superior  Court  of  Cook  county, 
and  so  the  bond  was,  which  was  filed  with  the  justice;  but  oy 
some  inadvertence,  the  papers  were  filed  in  the  ofiice  of  the 
circuit  clerk,  and  the  case  was  docketed  on  the  record  of  that 
court.  When  the  mistake  was  discovered,  the  circuit  court 
ordered  that  the  case  be  transferred  to  the  Superior  Court, 
which  was  accordingly  done,  and  the  case  was  then  docketed 
in  that  court. 

It  is  insisted,  the  circuit  court  acquired  jurisdiction  of  the 
case,  by  the  filing  of  the  papers  in  that  court.  "We  do  not 
concur  in  this  view.  The  law  gave  appellee  the  right  to  select 
which  court  she  would  appeal  to,  and  having  made  the  selec- 
tion, both  parties  were  bound  by  it.  Appellant  should  have 
followed  the  appeal  to  the  Superior  Court,  and  he  was  under 
no  obligation  to  look  after  it  elsewhere. 

The  case  is  very  different  from  the  one  supposed  by  coun- 
sel, where  suit  is  commenced  and  jurisdiction  acquired  by  the 
court.  There  was  no  jurisdiction  here,  in  the  circuit  court, 
because  the  appeal  was  to  a  different  court,  and  the  papers 
were  filed  there  by  mistake.  Ko  summons  was  issued,  or  was 
necessary;  and  no  steps  were  taken  by  appellee,  which  can  be 
held  to  have  estopped  her  from  having  the  case  tried  in  the 
Superior  Court. 

It  would  probably  have  been  more  regular  for  the  circuit 
court  simply  to  have  stricken  the  case  from  its  docket,  when 
appellee  could  have  filed  the  papers  in  the  Superior  Court; 
still,  the  course  pursued,  practically,  amounts  to  the  same  thing. 
The  court  disavowed  its  jurisdiction,  parted  with  all  control 
over  the  case,  and  jurisdiction  was  taken  by  the  proper  court. 

The  objection  that  Judge  Sibley  could  not  hold  a  branch  of 
the  Superior  Court  is  not  tenable.  He  was  one  of  the  circuit 
judges  of  the  State,  and  we  have  elsewhere  held,  it  was  com- 
petent for  them  to  hold  terras  of  the  Superior  Court,  and  that 
it  is  not  objectionable  that  more  than  three  branches  thereof 

are  being  held  at  the  same  time. 

Judgment  affirmed. 
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James  Pratt  et  al. 

V. 

HoEATTO  O.  Stone  et  al. 

1.  Trust — equitable  rights  under,  barred  by  laches.  Where  a  party 
claiming  land  under  a  secret  trust,  on  the  ground  of  having  paid  the  pur- 
chase money  through  a  brother,  to  whom  a  conveyance  was  made,  makes 
no  active  assertion  of  his  claim  for  nineteen  years,  and  gives  no  notice  to 
others  purchasing  of  his  brother,  and  the  purchaser  causes  a  portion  of  the 
premises  to  be  platted  and  laid  ofl"  into  lots,  and  makes  sales,  and  in  the 
meantime  the  property  increases  largely  in  value,  such  party,  and  those 
claiming  under  his  equity,  will  be  estopped  and  barred  in  equity  from  en- 
forcing the  secret  trust,  by  their  laches  and  the  lapse  of  time. 

2.  Samk— failing  to  give  notice  and  assert  right.  Where  the  holder  of 
the  legal  title  to  land  disposes  of  the  same,  and  the  purchaser  afterwards 
brings  suit  in  equity  for  a  specific  performance,  and  one  claiming  a  secret 
resulting  trust  fails  to  repudiate  the  sale  so  made  by  the  holder  of  the  legal 
title,  or  intervene  to  protect  his  rights,  and  neglects  to  notify  those  claiming 
under  such  purchaser  of  his  rights  or  intention  to  repudiate  the  sale,  it 
would  be  inequitable  to  allow  him,  and  his  wife  claiming  under  him,  to 
assert  their  claim  to  the  land  after  the  lapse  of  nineteen  years  from  the  cre- 
ation of  the  secret  trust. 

3.  Purchaser — wlien  protected  from  seat'et  trust.  A  party  purchasing 
land,  the  title  coming  through  one  holding  the  legal  title  of  record,  without 
notice  of  any  secret  trust  claimed  to  exist  under  a  verbal  agreement  with 
the  holder  of  the  legal  title,  will  be  protected  against  the  claim  under  the 
trust. 

Appeax.  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  "Williams,  Judge,  presiding. 

This  was  a  bill  in  chancery  by  James  Pratt  and  Emily  J. 
Pratt,  his  wife,  against  Horatio  O.  Stone,  William  Golding, 
Fanny  Reynolds,  Charles  Hobbs,  George  Brandt,  Charles  G. 
Smith,  Berthold  Lowenthal,  Patrick  Coney,  Asahel  O.Bassett, 
Julian  G.  Iverson,  Martin  O,  Head,  John  N.  Ridgely,  Leo 
Silverman,  William  Kleuger,  Henry  C.  Murly,  Hugh  H.  Ed- 
wards, Edward  P.  Town,  Michael  McGovern  and  A.  M. 
Pence.  The  nature  and  object  of  the  bill  is  fully  stated  in 
the  opinion. 
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Mr.  Jesse  0.  IToeton,  for  the  appellants. 

Messrs.  Monroe,  Bisbee  &  Gibes,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellants  filed  their  bill  in  chancery  in  the  Cook  circuit 
court,  against  appellees,  to  obtain  a  deed  of  conveyance  for 
certain  real  estate  in  and  near  to  the  city  of  Chicago.  The 
bill  charges  that,  on  the  18th  day  of  May,  1852,  Stephen  Bron- 
son  owned,  in  equity,  the  property  in  controversy,  and  that 
John  Deniston  held  the  legal  title  for  his  use;  that  complain- 
ant James  Pratt  agreed  with  Bronson  for  its  purchase  for 
$2089,  of  which  $489  was  to  be  paid  on  the  delivery  of  a  deed, 
the  balance  to  be  paid  in  installments.  Pratt  made  an  arrange- 
ment with  his  brother,  Amos  Pratt,  to  join  him  in  the  pur- 
chase. James  was  to  pay  the  first  installment,  they  to  give 
their  joint  notes  for  the  balance,  and  each  was  to  pay  one- 
half. 

The  bill  alleges  that  James  gave  to  his  brother  Amos  the 
money  to  make  the  cash  payment,  and  the  promissory  notes 
signed  by  him ;  that  Amos  completed  the  purchase,  paying  the 
money  and  delivering  the  notes,  and  received  from  Deniston  a 
conveyance,  in  his  own  name. 

About  the  25th  of  September,  of  the  same  year,  Amos,  by 
written  agreement,  sold  the  premises  to  Clement  H.  DeWolf, 
for  Calvin  DeWolf,  for  the  sum  of  $4050,  to  be  paid  in  in- 
stallments. The  purchaser  was  to  pay  all  taxes,  and  in  case 
of  default  in  payment,  Pratt  was  authorized  to  declare  the  in- 
strument void  at  liis  option. 

In  September,  1853,  Amos  Pratt  assigned  all  of  his  inter- 
est in  the  agreement  between  him  and  DeWolf.  to  Warren 
Packer.  The  assignment  was  to  secure  Packer  for  a  loan  of 
$2666.66.  The  indebtedness  was  incurred  in  the  purchase  of 
lands  from  Packer.  The  papers  were  left  with  Brown  &  Ilurd, 
of  Cliicago,  and  if  payment  was  made,  the  agreement  was  to 
be  returned  to  Pratt,  but  if  not,  then  to  be  delivered  to  Packer, 
and  he  to  be  authorized  to  sell  the  same  at  public  auction,  and 
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appropriate  a  thousand  dollars  to  himself,  as  liquidated  dam- 
ages, 

Pratt  failed  to  pay,  and  the  agreement  was  delivered  to 
Packer,  and  on  the  28th  day  of  January,  1854,  he  sold  the 
same  at  public  auction,  and  Horatio  O.  Stone  became  the  pur- 
chaser at  $1000.  He  had  previously  agreed  to  bid  that  sum. 
Packer,  on  this  sale,  transferred  all  of  Pratt's  rights  to  Stone. 
It  is  charged  that,  before  he  purchased  the  agreement  of 
Packer,  he  had  purchased  of  DeWolf  the  15-acre  tract  at 
$4225,  paying  $225  in  hand,  and  was  to  pay  the  balance  to 
Pratt.  On  such  payments  being  made,  DeWolf  was  to  con- 
vey to  Stone. 

It  is  charged  that,  on  the  4th  of  February,  1854,  DeWolf 
conveyed  the  15-acre  tract,  by  special  warranty  deed,  to  Stone, 
without  payment  to  Pratt  or  DeWolf.  It  is  alleged  that  these 
proceedings  were  ineffectual  to  convey  this  tract,  inasmuch  as 
in  the  notice  of  sale  by  Packer,  this  tract  was  described  as 
being  in  section  24,  when  it  was,  in  fact,  in  34;  that  on  the 
26th  day  of  September,  1855,  Stone  caused  this  tract  to  be 
platted  and  laid  out  into  lots. 

It  is  also  alleged  that  Amos  Pratt,  on  the  7th  of  October, 
1853,  deeded  this  15-acre  tract  to  Jeremiah  Pratt,  stating  to 
him  that  one-half  thereof  belonged  to  James  Pratt,  and  that 
Jeremiah  has  at  all  times  since  admitted  that  he  holds  such 
rights,  and  that  he  held  one-half  in  trust  for  James. 

The  bill  further  alleges  that  Stone,  in  December,  1856,  filed 
a  bill  against  Amos  and  Jeremiah  Pratt  for  a  specific  perform- 
ance, but  on  a  hearing  the  bill  was  dismissed;  that  on  an 
appeal  from  that  decree  to  this  court,  it  was  affirmed;  that  in 
August,  1861,  Clement  H.  DeWolf,  for  the  benefit  of  Stone 
and  Calvin  DeWolf,  as  it  is  alleged,  filed  a  bill  for  a  specific 
performance  against  Amos  and  Jeremiah  Pratt,  Horatio  O. 
Stone  and  others,  setting  forth  all  of  the  agreements,  sales  and 
conveyances,  and  praying  that  the  Pratts  be  required  to  convey; 
that  on  a  hearing,  the  circuit  court  dismissed  the  bill;  that  no 
appeal  was  prayed  or  taken,  nor  was  any  writ  of  error  ever 
sued  out  of  this  court,  but  the  attorney  for  complainant  ob- 
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tained  a  copy  of  the  record,  assigned  errors  thereon,  and  filed 
the  same  in  this  court ;  and  tlie  attorney  of  Jeremiah  Pratt 
and  Randall,  supposing  that  DeWolf  had  sued  out  a  writ  of 
error,  joined  in  the  errors  assigned  on  the  record;  that  the 
court  reversed  the  decree  and  remanded  the  cause  to  the  court 
below.     This  trial  was  had  in  this  court  at  the  April  term, 

1866.  The  circuit  court,  on  the  21st  of  January,  1868.  ren- 
dered a  decree  granting  the  relief  sought,  and  ordered  the  pur- 
chase money  to  be  paid  into  court,  a  conveyance  to  be  made 
by  the  Pratts,  and  that  on  their  failure  to  do  so,  the  mas- 
ter make  the  conveyance.  The  money  was  paid  into  court  as 
required  by  the  decree,  and  the  master  in  chancery,  on  the  10th 
of  November  of  that  year,  made  the  deed  to  Clement  H.  De- 
Wolf,  as  required  by  the  decree. 

It  is  alleged  that  Amos  Pratt  did  not  appear  in  either  court, 
and  that  he  was  not  served  with  process  from  either  court.  It 
is  alleged  that  Clement  DeWolf  did  not  deposit  the  money  in 
court,  but  that  it  was  done  by  Calvin  DeWolf  and  Stone. 
The  bill  alleges  that  no  part  of  the  money  thus  deposited  was 
withdrawn  by  complainants,  and  the  knowledge  that  it  was 
6o  deposited  did  not  come  to  them  until  after  this  bill  was 
filed. 

It  is  likewise  alleged  that  James  Pratt  paid  all  of  the  pur- 
chase money  for  the  land;  that  he  had  used  $1500  of  his  wife's 
money,  and,  being  unable  to  pay  the  same,  he  directed  J  ere 
miah  Pratt  to  convey  to  her,  in  payment  of  that  sum.  This 
conveyance  was  made  on  July  13,  1865.  It  charges  that  Stone 
and  the  DeWolfs  had  notice  of  appellants'  equities,  and  that 
appellants  were  not  made  parties  to  the  bill  filed  by  Clement 
H.  DeWolf;  that  Emily  H.  Pratt,  on  the  19th  of  September, 

1867,  filed  a  bill  in  the  circuit  court  against  both  of  the  De- 
Wolfs,  and,  on  a  hearing,  her  title  to  the  tract  was  confirmed 
against  them  and  all  persons  claiming  under  them ;  that  com- 
plainants afterwards,  in  April,  1869,  took  possession  of  the 
land,  but  were  forcibly  expelled  therefrom  by  Stone. 

To  this  bill  defendants  filed  a  demurrer,  which,  on  a  hear 
ing,  was  sustained  and  the  bill  dismissed,  and  complainants 
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appeal  to  this  court,  and  the  case  has  been  argued  here  on  its 
merits  under  the  demurrer. 

The  bill  in  this  case  was  filed  on  the  3d  of  Julj,  1871,  over 
nineteen  years  after  it  is  claimed  bv  the  bill  that  appellant 
James  Pratt  acquired  his  secret  trust  in  this  property.  It  is 
only  claimed  that  the  trust  was  created  by  a  verbal  arrrange- 
ment  between  Amos  and  James  Pratt;  nor  was  it  formally 
declared  in  writing  or  attempted  to  be  executed  until  the  con- 
veyance was  made  by  Jeremiah  to  Mrs.  Pratt,  on  the  13th  day 
of  July,  1865,  more  than  thirteen  years  after  it  is  claimed  to 
have  been  raised.  The  property  in  the  meantime  had  been 
conveyed  by  Amos  to  Jeremiah  by  a  deed  absolute  in  terms, 
but  it  is  alleged  that  it  was  agreed  and  understood  that  one- 
half  belonged  to  James,  and  had  been  so  held  until  Jeremiah 
conveyed  to  Mrs.  Pratt. 

Such  a  claim,  held  such  a  length  of  time  without  its  active 
assertion  in  some  manner,  must  be  regarded  as  stale.  It  is 
secret  in  its  nature,  and  leaves  the  apparent  undisputed  title 
of  record  in  others,  and  induces  the  world  at  large  to  deal 
with  those  in  whom  the  title  appears  to  be  vested  by  the  pub- 
lic records,  where  titles  are  expected  to  be  found.  Here, 
appellants  have  stood  by  and  permitted  Stone  to  lay  oif  and 
plat  the  land  into  town  lots,  as  early  as  in  1853,  nearly  eighteen 
years  before  they  exhibited  their  bill;  and  as  such  plats  are 
made  with  a  view  to  the  sale  of  the  property  in  small  sub- di- 
visions, and  as  we  find  a  very  large  number  of  defendants  be- 
sides Stone,  to  this  bill,  it  is  but  a  reasonable  inference  that 
they  have  become  purchasers  from  Stone.  The  bill  charges 
that  they  claim  some  interest  in  the  property,  or  parts  thereof, 
but  fails  to  state  in  what  manner  they  derive  their  claim. 

Again,  in  nearly  twenty  years,  property  thus  situated  under- 
goes vast  changes  in  value,  and  it  would  be  inequitable  to  per- 
mit an  apparent  owner  to  hold  such  a  length  of  time,  the 
greater  portion  of  which,  even  if  he  had  notice,  under  the 
reasonable  supposition  that  their  claim  was  abandoned.  The 
bill  alleges  the  assertion  of  ownership  in  but  one  instance,  and 
that  was,  taking  possession  about  two  years  before  the  bill  was 
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filed.  It  does  not  allege  that  appellants  paid  taxes,  assessments 
on  the  property,  or  did  anj  bnt  the  one  act  indicative  of  claim 
of  ownership,  and  that  about  seventeen  years  after  it  is  alleged 
the  trust  was  created.  Stone  has  been  by  them  permitted  to 
hold  the  property  for  this  great  length  of  time,  and  the  prop- 
erty has  probably  risen  in  value  to  as  many  thousands  now  as 
it  was  worth  hundreds  then.  Stone  has  been  deprived  of  the 
use  of  his  money  a  considerable  portion  of  the  time,  and  equity 
forbids  that,  under  these  probable  changes,  the  property  should 
be  decreed  to  them. 

If  James  Pratt  paid  all  of  the  money  for  this '  land,  as  the 
bill  alleo;es.  he  must  have  had  interest  enouo:h  in  the  matter  to 
have  kept  himself  informed  as  to  its  condition.  He  must 
have  been  fully  apprised  of  the  fact  that  Amos  had  sold  it  to 
DeWolf,  and  his  assignment  by  which  the  contract  passed  to 
Stone.  In  fact,  it  would  seem  almost  impossible  to  believe  he 
could  long  remain  ignorant  of  that  sale.  Again,  he  must 
have  known  of  the  suit  brought  by  DeWolf  to  compel  a  spe- 
cific performance  of  the  contract,  and  yet  he  did  not  intervene 
to  protect  his  rights,  or  to  repudiate  the  sale  by  Amos  to  De- 
Wolf.  He  nowhere  alleges  that  he  ever  notified  DeWolf  or 
Stone  that  he  had  or  would  repudiate  the  sale,  and  it  would 
not  be  equitable  now  to  permit  him  to  assert  the  claim  for  the 
land;  and  his  wife  having  taken  her  equity  of  him,  she  must 
be  held  bound  by  his  laches.  She  can  claim  no  better  riglit 
than  he  held.  She  is,  no  doubt,  entitled,  on  the  showing  of 
this  biU,  to  the  purchase  money  paid  into  the  court  under  the 
decree  in  the  case  of  DeWolf  against  Pratt  and  others. 

Nor  is  there  any  averment  in  the  bill  that  the  other  defend- 
ants than  Stone  acquired  their  claim  with  notice  of  appellants' 
claim  of  a  trust.  If  they  purchased  without  notice  of  this 
secret  trust,  only  claimed  to  exist  by  a  verbal  agreement,  then 
they  would  imdeniably  be  protected,  in  any  event,  against  ap- 
pellants' claims.  But  we  are  clearly  of  opinion  the  claim  is 
barred  by  laches,  and  complainants  must  be  held  to  be  estopped 
from  having  the  relief  sought.  We  are  inclined  to  think  the 
decree  was  right,  on  other  grounds,  but  we  regard  the  case  so 
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plain  on  the  ground  of  laches,  that  we  deem  it  unnecessary  to 

discuss  them. 

Perceiving  no  error  in  the  decree  of  the  court  below,  it  is 

affirmed. 

Decree  affirmed. 


Samuel  H.  Melvin  et  al. 

V. 

The  Lamar  Insurai^ce  Company  et  al. 

1.  Subscription — whether  a  subscription  or  security  for  a  loan.  YThere 
a  contract  with  an  insurance  company  recites  an  absolute  agreement  "  to 
subscribe  for  and  purchase  5500  shares  of  the  capital  stock  "  of  the  company, 
and  to  pay  therefor  to  the  company  $550,000  in  certain  installments,  and  pro- 
vides that  the  subscription  and  purchase  shall  be  made  in  ten  days,  and  gives 
the  subscriber  the  option  to  have  the  company  resell  or  repurchase  the 
stock  within  a  given  time,  and  under  the  agreement  the  subscription  wa3 
made  and  certificate  of  stock  issued,  it  was  held,  that  this  was  an  actual  sub- 
scription, and  that  the  shares  were  not  taken  as  collateral  security  for  a  loan. 
The  option  in  such  case  is  a  right  secured  by  the  conti-act  above,  and  in  ad- 
dition  to  the  absolute  title  to  the  stock. 

2.  Same — right  to  cancel  same  as  against  other  stockholders.  Where  a 
subscription  is  made  to  an  insurance  company  to  a  large  amount,  and 
twenty  per  cent  paid  in  to  enable  the  company  to  procure  the  Auditor's  cer- 
tificate, but  under  a  contract  giving  the  subscriber  the  right  to  withdraw 
the  sum  so  paid  in  and  have  the  subscription  canceled,  and  other  large 
subscriptions  are  afterwards  made  to  the  capital  stock  by  parties,  without 
actual  notice  of  the  contract,  and  believing  the  subscription  to  be  a  perma- 
nent one,  it  was  held,  that  such  subscription  could  not  be  canceled  and 
the  money  paid  thereon  withdrawn,  without  the  knowledge  and  consent  of 
those  subscribing  on  the  faith  of  it. 

3.  '^M/is.— presumption  in  respect  to.  All  subscriptions  are  presumed  to 
be  upon  the  same  basis,  and  all  shares  entitled  to  the  same  benefits  and  sub- 
ject to  the  same  burdens,  and  in  the  subscription  of  each  person  every  other 
subscriber  has  a  direct  interest,  and  a  right  to  have  the  same  remain  and  con- 
tribute in  future  burdens. 

4.  Same — agreement  for  withdrawal,  fraudulent.  A  subscription  to  the 
capital  stock  of  a  corporation  of  a  large  amount,  coupled  with  a  right,  un- 
der a  separate  contract,  to  surrender  the  certificate  of  stock,  and  take  back 
the  money  paid  therefor,  and  cancel  the  subscription,  is  a  fraud  upon  the 
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other  subscribers,  and  such  agreement  will  be  treated  as  void,  and  the 
party  so  subscribing  held  to  all  the  responsibilities  of  a  bona  fide  subscriber. 
6.  Same — releasing  not  allowed.  The  subscribed  capital  stock  of  a  cor. 
poration,  as  well  as  its  other  property,  is  a  trust  fund  for  the  benefit  of  cred- 
itors, and  a  subscriber  can  not  be  released  from  his  obligation  to  pay,  to  the 
prejudice  of  creditors  or  of  any  other  stockholder. 

6.  Same — stockholders  not  bound  to  take  notice  of  contract  limiting  and 
qualifying  absolute  subscription.  Wliere  a  certificate  of  stock  is  issued,  un- 
accompanied  with  any  evidence  of  a  condition,  and  the  books  of  the  com- 
pany show  the  stock  to  be  bona  fide  and  absolute,  other  subscribers  will 
have  the  right  to  rely  on  what  thus  appears  as  being  true,  and  are  not  bound 
to  go  back  and  take  notice  of  an  antecedent  individual  contract  existing  be- 
tween the  directors  and  the  takers  of  such  shares,  and  it  seems  that  even  if 
such  contract  is  spread  upon  the  record,  it  affords  no  notice  to  other  stock- 
holders. 

7.  Agency— power  of  agenti  to  release  claim.  Where  a  committee  ap- 
pointed  by  the  stockholders  of  an  insurance  company,  to  settle  the  affairs  of 
the  company  as  they  might  deem  equitable  and  best ;  and,  second,  that  if,  in 
their  opinion,  the  affairs  of  the  company  should  be  wound  up,  then  giving 
them  authority  to  collect  the  assets,  sell  the  franchise,  and  distribute  pro- 
ceeds,  after  paying  debts ;  and,  third,  if  they  should  deem  it  desirable  to 
continue  the  business,  to  instruct  the  central  committee  to  make  an  assess- 
ment, and  the  committee  determined  to  wind  up  the  affairs,  it  was  held, 
that  they  had  no  authority  in  that  event  to  settle  with  and  release  a  sub- 
scriber who  had  wrongfully  withdrawn  money  paid  on  his  subscription  and 
canceled  his  subscription.  The  only  power  the  committee  had  was  to  col- 
lect the  same. 

8.  Authority  to  collect  and  distribute,  does  not  embrace  the  power  to  re- 
lease without  payment. 

9.  Release — of  claim  by  agent  witlumt  consideration  not  valid.  A  re- 
lease of  a  claim  by  a  committee  of  the  stockholders  of  a  corporation,  not 
under  seal,  and  for  no  consideration,  except  the  waiver  of  a  questionable 
right  to  one  of  the  parties  for  additional  compensation  as  vice-president, 
and  procured  by  taking  advantage  of  the  party's  confidential  relation,  and 
his  control  of  the  available  assets  of  the  corporation,  will  not  be  enforced  in 
a  court  of  equity. 

10.  Agency — ratification  by  acquiescence.  Where  a  committee  of  stock- 
holders  of  a  corporation  made  a  settlement  with  another  stockholder,  re- 
leasing him  from  a  claim,  in  June,  1871,  and  suit  was  brought  by  certain 
stockholders  to  enforce  the  claim  so  released,  in  July,  1873,  the  delay  in 
bringing  suit  will  not  be  such  an  acquiescence  in  the  acts  of  the  committee 
bej-ond  their  power  as  to  ratify  their  action. 

11.  CoRFOHATiON — remedy  by  stockholders  as  against  another  who  is 
wrongfully  released.    Where  a  stockholder  in  a  corporation,  under  a  prior 
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contract  to  his  subscription,  is  allowed  by  the  directory  to  surrender  his 
stock,  and  take  back  the  assessments  paid  by  him,  in  fraud  of  the  other 
stockholders,  any  such  stockholder  so  injured  may,  by  bill  in  equity,  have 
the  money  so  withdrawn  refunded,  and  the  stockholder  so  withdrawing 
declared  liable  on  his  subscription,  in  any  and  all  assessments,  the  same  as 
other  subscribers. 

Whit  of  Ekeob  to  the  Superior  Court  of  Cook  county; 
the  Hon.  T.  D.  Murphy,  Judge,  presiding. 

The  bill  of  complaint,  in  this  case,  was  exhibited  on  the  31st 
of  July,  1873,  bj  the  complainants,  as  stockholders  in  the  La- 
mar Insurance  Company,  of  Chicago,  on  behalf  of  themselves 
and  all  others  similarly  situated,  against  the  company,  "Wil- 
liam H.  W.  Cushman,  Isaac  !N^.  Hardin,  and  others. 

It  charges,  in  substance,  that  the  officers  of  the  company, 
and  Cushman  &  Hardin,  who  were  bankers  in  Chicago,  were 
guilty  of  collusion  and  fraudulent  conduct,  prejudicial  to  the 
rights  and  interests  of  the  other  stockholders,  more  especially 
in  this,  that  Cushman  &  Hardin  having,  in  September,  1869, 
subscribed  for  and  taken  a  large  amount  of  the  shares  of  said 
company,  to-wit:  5500  shares,  and  paid  for  the  same  in  the 
usual  way,  were  afterwards  permitted  to  and  did  surrender  all 
of  said  shares,  and  withdraw  from  the  company  all  the  money 
and  assets,  which  had  been  paid  by  them  therefor;  that  tliej 
were  at  the  time  officers  of  the  company,  Cushman  being  the 
treasurer,  and  Hardin  vice-president ;  and  that  their  acts  were 
in  bad  faith  towards  the  other  stockholders;  that  in  addition  to 
the  money  and  assets  ($110,000,)  so  withdrawn  by  Cushman 
&  Hardin,  upon  the  surrender  of  their  stock,  they  also  with- 
drew the  further  sum  of  $70,000  from  the  assets  of  the  com- 
pany, and  appropriated  the  same  to  their  own  use;  that 
judgments  were  recovered  against  the  insurance  company, 
and  executions  being  returned  unsatisfied,  a  receiver  of  the 
company  was  appointed  under  a  creditor's  bill  filed  against 
the  company  and  others;  that  the  terms  of  payment  for  stock, 
as  provided  by  the  by-laws  of  the  company,  were  5  per  cent 
cash,  and  15  per  cent  in  three  equal  installments,  in  three,  six 
and  nine  months  from  date  of  subscription;  the  remaining  80 
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per  cent  being  included  in  what  is  called  a  stock  note,  subject 
to  payment  upon  calls  made  by  the  board  of  directors;  that 
the  receiver,  under  order  of  the  court,  had  made  a  call  of  20 
per  cent  upon  the  stockholders,  but  that  he  ignored  Cushman 
&  Hardin  as  stockholders  for  the  5500  shares,  which  had  been 
issued  to  them,  and  their  liability  to  refund  the  moneys  with- 
drawn by  them  from  the  compan^^;  that  there  is  a  large 
amount  of  the  first  installment  of  20  per  cent  unpaid  upon 
stock  subscriptions ;  that  others  of  the  defendants  have  moneys 
belonging  to  the  company,  and  that  all  these  sums,  including 
the  moneys  withdrawn  by  Cushman  &  Hardin,  ought  to  be 
collected  and  ap]3lied  to  the  payment  of  the  debts,  before  re- 
sort is  had  to  an  assessment  upon  the  stock. 

The  prayer  of  the  bill  is  that  Cushman  &  Hardin  be  re- 
quired to  refund  the  money  withdrawn  by  them,  and  that  they 
be  compelled  to  take  the  position  of  stockholders  in  respect  to 
the  5500  shares  of  stock  which  they  surrendered,  etc. 

Cushman  &  Hardin's  answer  claims  that  the  money  by  them 
withdrawn  from  the  company  was  in  payment  of  a  loan;  that 
they  only  held  the  5500  shares  as  security,  upon  which  they 
advanced  the  $110,000;  that  the  $70,000,  withdrawn  by  them, 
was  also  a  loan;  and  they  make  an  exhil)it  to  their  answer  a 
copy  of  the  contract,  under  which  they  received  the  5500 
shares,  and  paid  the  $110,000  in  money  and  securities  to  the 
company.  They  also  claim  that  the  stockholders,  at  a  meeting 
in  May,  1871.  ratified  and  confirmed  the  action  of  the  officers 
and  directors  of  the  company,  including  the  surrender  of  stock 
and  withdrawal  of  moneys,  and  that  a  committee  of  the  stock- 
holders, at  that  meeting,  fully  released  and  discharged  them 
from  all  liability  in  respect  to  the  transactions  complained  of 
in  the  bill. 

Exhibit  A,  before  mentioned,  of  the  answer  of  Cushman  & 
Hardin,  commences  by  reciting  that  the  Lamar  Insurance  Co. 
began  business,  relying  upon  sale  of  its  stock  for  a  supply  of 
capital  to  insure  payment  of  its  losses,  and  has,  up  to  date, 
sold  about  $550,000;  that  its  liabilities  are  about  $6,000,  and 
its  assets  from  stock  subscriptions,  now  being  paid  and  falling 
29— 80Tn  III. 
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due  within  nine  months,  are  about  $80,000 ;  that  the  Auditor 
requires  of  the  company  the  ownership  of  $100,000  in  accept- 
able securities,  and  that,  although  his  demand  is  unlawful 
and  could  be  successfully  resisted,  yet  litigation  would  ruin 
the  credit  of  the  company,  and  they  have  concluded  to  sell 
stock  to  enable  them  to  comply  with  the  Auditor's  require- 
ments; that  Cushman  &  Hardin,  bankers  of  Chicago,  have 
been  induced  to  advance  means  to  enable  the  company  to  com- 
ply with  the  law.  The  contract  then  proceeds :  "  Kow,  therefore, 
this  contract,  made  this  16th  day  of  September,  A.  D.  1869, 
between  the  Lamar  Insurance  Company,  by  Leonard  Swett,  its 
president,  party  of  the  first  part,  and  Messrs.  Cushman  &  Har- 
din, party  of  the  second  part,  witnesseth,  that  the  party  of  the 
second  part  does  hereby  agree  to  subscribe  for  and  purchase 
5500  shares  of  the  capital  stock  of  said  company,  and  to  pay 
therefor,  to  said  party  of  the  first  part,  the  sum  of  $550,000, 
as  follows,  to-wit:  $35,000  in  cash,  and  $75,000  in  such  first 
mortgages  or  other  securities  indorsed  by  the  said  Cushman  & 
Hardin,  as  shall  be  acceptable  to  the  Auditor  of  the  State  of 
Illinois,  and  such  as  shall  be  accepted  by  said  Auditor  as  a 
proper  security  to  be  held  by  said  company  to  insure  the  pay- 
ment of  its  policies,  and  in  compliance  with  the  General  In- 
surance Law  of  the  State  of  Illinois,  and  the  remaining  80  per 
cent  of  said  stock,  not  paid  as  aforesaid,  shall  be  subject  to  a 
call  of  the  stockholders  of  said  company,  under  its  charter  and 
by-laws. 

"And  whereas,  in  the  ordinary  course  of  the  sales  of  its  cap- 
ital, said  company  exacts  a  payment  of  5  per  cent,  and  receives 
the  bond  of  the  stockholders  without  security  for  the  remain- 
ing 15  per  cent,  in  three,  six  and  nine  months,  it  is  hereby 
agreed  between  the  parties  hereto,  that  in  consideration  of 
the  aforesaid  subscription,  and  the  prompt  payment  of  the  20 
per  cent  as  aforesaid,  said  company  will  pay  said  Cushman  & 
Hardin  the  sum  of  $11,000,  which  payment  shall  be  in  20  per 
cent  paid  stock,  at  1^  per  cent  discount,  being  considered  the 
cost  of  selling  the  same,  and  80  per  cent  upon  the  same  being 
subject  to  the  call  of  the  stockholders  aforesaid.     That  is,  in 
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payment  of  said  $11,000  said  company  agrees  to  issue  to  said 
Cusliman  &  Hardin  591  shares  of  said  stock,  with  20  per  cent 
paid,  and  $25  in  cash. 

"And  whereas,  the  said  subscription  may  be  larger  than  said 
Cushman  &  Hardin  may  desire  to  hold  permanently,  and, 
whereas,  the  said  company  have  the  authority,  under  their 
charter,  to  issue  and  sell  five  millions  of  its  capital  stock,  and 
are  now  selling  the  same  at  the  rate  of  2000  shares  a  month,  it 
is  hereby  agreed  by  and  between  the  parties  hereto,  that  at  the 
expiration  of  one  year  from  this  date,  at  the  election  and  re- 
quest of  said  Cushman  &  Hardin,  the  said  company  shall  re- 
sell, and  place  in  the  hands  of  other  purchasers,  such  portion 
of  the  stock  hereby  subscribed  for  and  purchased,  as  the  par- 
ties of  the  second  part  shall  desire,  and  without  any  expense  to 
said  Cushman  &  Hardin,  and  the  said  company  hereby 
guarantees  that  the  said  re-sale  shall  equal  in  its  net  proceeds 
the  amount  of  money  and  securities  paid  by  said  Cushman  & 
Hardin,  under  this  contract,  and  in  the  event  of  such  re-sale 
said  company  shall  re-pay  to  said  party  of  the  second  part  the 
full  amount  of  money  paid  by  them  under  this  contract,  and 
shall  return  to  them  the  securities  also  paid  under  this  contract, 
which  shall  be  accepted  by  said  Cushman  &  Hardin  in  full 
payment  of  all  liabilities  of  said  company  to  them.  Or,  if 
said  party  of  the  second  part  shall  prefer,  said  company,  upon 
demand  at  the  expiration  of  one  year  from  the  date  hereof, 
shall  re-purchase  any  portion  of  said  stock  which  Cushman  & 
Hardin  shall  demand,  and  shall  pay  them  for  the  same  the 
amount  paid  by  said  Cushman  &  Hardin,  without  interest,  and 
shall  refund  to  them  the  securities  received  by  said  company, 
in  payment  for  the  subscription  aforesaid,  which  sum  of 
money  repaid  and  which  securities  returned,  as  aforesaid,  shall 
be  in  full  discharge  of  all  liabilities  under  this  contract. 

*•  If  the  said  parties  of  the  second  part  shall  desire  to  have 
re-sold,  or  to  have  the  company  re-purchase  any  portion  of 
said  stock,  less  than  the  full  amount  subscribed  for  and  pur- 
chased as  aforesaid,  the  said  company  hereby  agrees  to  re-sell 
or  re-purchase  the  amount  named  by  said  parties  of  the  sec- 
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ond  part,  in  which  event  the  company  shall  repay  a  ^o  rata 
amount  of  the  money  or  securities  paid  under  this  contract. 

"  It  ia  also  agreed  that  all  moneys  of  said  company,  as  soon 
as  received,  shall  be  deposited  with  said  Cushman  &  Hardin, 
as  bankers,  from  which  deposits  the  company  shall  check  out 
whatever  amounts  are  necessary  to  the  successful  prosecution 
of  its  business,  and  the  surplus,  whenever  the  amount  shall 
reach  $30,000,  the  company  shall,  if  desirous  of  doing  so, 
check  out,  and  invest  all  but  $10,000  in  such  securities  as  the 
party  of  the  first  part  shall  deem  for  the  best  interests  of  the 
compan3^  Such  securities,  when  purchased,  shall  be  deposited 
with  the  treasurer  of  the  company. 

"  If,  at  the  expiration  of  one  year  from  the  date  hereof,  said 
Cushman  &  Hardin  shall  not  request  the  re-sale  and  re-pur- 
chase of  said  stock,  or  some  portion  thereof,  then  said  com- 
pany shall  be  discharged  from  all  liability  under  the  contract. 

"  And,  whereas,  said  company  hopes  to  be  able,  if  Cushman 
&  Hardin  desire  it,  to  re-purchase  any  or  all  of  said  stock  be- 
fore, the  expiration  of  the  year  from  this  date,  it  is  therefore 
agreed  that  if  Cushman  &  Hardin  shall  desire  to  close  the 
transaction  before  one  year,  the  company  will,  at  any  time 
hereafter,  take  up  any  of  said  stock,  when  they  can,  in  small 
quantities,  provided  they  can  do  so  consistently  with  their 
obligation  to  their  policyholders,  and  with  due  regard  to  the 
proper  management  of  said  company. 

"  In  the  event  of  a  re-sale  or  a  re-purchase  by  the  company 
of  all  or  any  portion  of  the  stock  subscribed  for,  under  this 
contract,  the  company  agree,  in  repaying  the  securities,  to  ac- 
count for  any  interest  which  they  may  have  collected  upon  the 
same.  The  subscription  and  purchase  named  in  this  contract 
shall  be  made  within  ten  days  from  this  date. 

"Dated  at  Chicago,  September  17,  1869. 

Signed,  Leonard  Swktt,  PresH. 

Cushman  &  HAUDm." 

The  memoranda  indorsed  upon  said  contract  are  to  the  fol- 
lowing effect: 
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"  1.  Under  date  of  September  17,  1869,  it  is  agreed,  as  part 
of  the  contract,  that  all  interest  upon  the  securities  paid  shall 
accrue  to  the  benefit  of  Cushman  &  Hardin  for  one  rear,  and 
if,  at  the  end  of  the  year,  they  elect  to  keep  the  stock,  the 
company  shall  pay  to  them  all  the  interest  it  has  received  on 
said  securities,  taking  the  securities  at  their  face  in  payment 
for  the  stock. 

"2.  Under  date  of  May  6,  1870,  is  indorsed  a  cancellation 
of  $100,000  of  the  stock,  and  a  re-payment  of  the  percentage 
paid  thereon;  also  a  modification  of  the  contract  so  as  to  give 
the  company  the  option  within  the  year  to  cancel  the  stock 
upon  the  terms  and  conditions  named  in  the  contract. 

"3.  Under  date  of  October  26, 1870,  is  indorsed  a  cancella- 
tion of  $125,000  of  the  stock,  and  a  return  of  the  percentage 
paid  thereon;  also  an  extension  of  the  contract  for  six  months, 
in  consideration  of  which  the  company  agrees  to  pay  Cush- 
man &  Hardin  $3459,  payable  monthly. 

"4.  Under  date  of  April  10,  1871,  is  indoi'sed  a  cancella- 
tion of  the  remainder  of  the  stock,  and  the  re-payment  to 
Cushman  &  Hardin  of  $65,000,  being  the  amount  paid  by 
them  thereon. 

"5.  Without  any  date,  is  the  following  indorsement:  'It 
is  hereby  agreed,  as  a  part  of  this  contract,  that  the  $11,000 
paid  in  stock  shall  be  in  lieu  of  dividends  upon  the  principal, 
for  one  year  from  the  date  of  this  contract.' " 

Upon  the  hearing,  the  court  below  dismissed  the  bill,  and 
the  record  is  brought  into  this  court  for  the  purpose  of  asking, 
especially,  a  reversal  of  the  decree  as  respects  Cushman  & 
Hardin. 

Mr.  John  N.  Jewett,  and  Mr.  Sidney  Smith,  for  the  plaintiffs 
in  error, 

Messrs.  Monroe,  Bisbee  &  Ball,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

We  have  no  doubt  that,  under  the  written  contract  of  Sep- 
tember 17,  1869,  which  M'as  introduced  in  evidence  with  all 
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its  indorsements,  Cushman  &  Hardin  were  actual  stockholders 
in  the  Lamar  Insurance  Company,  in  respect  to  the  5500 
shares  of  stock  which  were  the  subject  matter  of  the  contract, 
and  that  thej  did  not  take  the  shares  merely  as  collateral  secu> 
rity  for  a  loan  of  $110,000,  in  money  and  securities,  as  insisted 
upon  in  the  defense,  although  the  latter  was  the  real  transac- 
tion between  the  parties  as  intended  by  themselves. 

The  first  clause  of  the  contract,  after  the  recitals,  is  an  abso- 
lute agreement,  on  the  part  of  Cushman  &  Hardin,  "  to  sub- 
scribe for  and  purchase  five  thousand  five  hundred  (5500)  shares 
of  the  capital  stock  of  said  company,  and  to  pay  therefor,  to 
said  party  of  the  first  part  (the  Lamar  Insurance  Company), 
the  sum  of  five  hundred  and  fifty  thousand  dollars  ($550,000), 
as  follows:"  The  concluding  words  of  the  contract  are,  that 
"  the  subscription  and  purchase  named  in  the  contract  shall  be 
made  within  ten  days  from  this  date."  Certificates  for  those 
5500  shares  of  stock  were  actually  issued  to  Cushman  &  Har- 
din, and  they  paid  the  20  per  cent,  in  accordance  with  the 
contract.  Thereupon,  Cushman  &  Hardin  became  the  abso- 
lute owners  of  the  5500  shares,  under  the  contract.  Whether 
they  should  be  re-sold  or  re-purchased  by  the  company  was 
entirely  at  the  option  of  Cushman  &  Hardin,  and  in  no  man- 
ner detracted  from  the  completeness  of  their  title.  The  option 
was  a  right,  secured  by  the  contract,  above  and  in  addition  to 
the  absolute  title. 

Could  Cushman  &  Hardin  relieve  themselves  from  their 
responsibilities  as  stockholders,  by  the  surrender  and  cancella- 
tion of  the  certificates  of  stock  and  the  re-payment  by  the 
company  of  their  advances  thereon,  without  consent  of  the 
other  stockholders? 

The  Lamar  Insurance  Company  was  incorporated  in  1865, 
but  the  first  stock  was  subscribed  in  1869.  Its  assets  being 
insufiicient  to  authorize  it  to  do  business  under  the  General 
Insurance  Law  of  1869,  the  Auditor  demanded  tliat  tlie  com- 
pany should  have  $100,000  in  acceptable  securities  and  assets, 
and,  although  the  company  disputed  the  right  of  the  Auditor 
to  make  this  demand,  and  claimed  exemption  from  the  opera- 
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tion  of  the  law  of  1S69,  in  order  to  avoid  litigation,  as  alleged, 
the  company  concluded  to  comply  with  the  demand.  It  ap- 
pears, too,  from  testimony  in  the  case,  that  there  was  difficulty 
in  selling  stock  in  the  countrj-,  without  the  Auditor's  certiti- 
cate.  It  seems  the  only  means  the  company  had  for  raising 
the  further  assets  demanded  by  the  Auditor  was,  by  a  sale  of 
its  capital  stock.  Resort  was  had  to  Cushman  &  Ilardin,  and 
the  arrangement  of  September  17,  1869,  was  entered  into. 

The  stock  taken  by  Cushman  &  Hardin,  under  that  arrange- 
ment, enabled  the  company  to  comply  with  the  Auditor's 
demand,  and  procure  his  certificate  and  authority  to  do  busi- 
ness. Mr.  Brinkerhoff,  superintendent  of  the  insurance  de- 
partment, in  tlie  office  of  the  Auditor,  says  that,  whilst  he  was 
examining  into  the  condition  of  the  company,  at  that  time, 
the  president  of  the  company  and  Hardin  both  assured  him 
that  the  assets  shown  to  him  were  the  bona  fide  assets  of  the 
company,  and  that  stock  was  issued  to  Cushman  &  Hardin  in 
payment  for  the  securities.  The  certificates  of  stock  were  exhib- 
ited to  him.  The  Auditor's  certificate  bears  date  October  4, 
1869,  and  was  made  part  of  a  circular  shortly  thereafter  issued 
by  the  company,  in  which  it  is  stated  that  the  subscribed  capital 
is  $1,021,000,  and  the  paid  up  capital  $141,800.  Mr.  Brinker- 
hoffs  certificate  is  also  included,  showing  the  assets  of  the 
company  to  be  $210,518.58,  which  must  have  included  the 
monev  and  assets  furnished  by  Cushman  &  Hardin.  A  letter 
of  the  president  of  the  company  to  Phillips,  who  was  the 
agent  of  the  company  at  Danville,  under  date  of  December 
29,  1869,  and  which  was  certified  to  by  Cushman  &  Hardin  as 
correct,  and  which  would  appear  to  be  a  circular  letter  to  be 
sent  to  the  agents  of  the  company,  was  in  evidence,  and  in 
that  the  sales  of  stock  are  set  down  at  $633,000  for  the  month 
of  September,  1869,  which,  of  course,  must  have  included  the 
5500  shares  to  Cushman  &  Hardin.  Several  persons,  among 
them  Yandewater,  one  of  the  complainants,  who  subscribed 
for  stock  subsequent  to  September  17,  1869,  testify  that  Cush- 
man &  Hardin  were  represented  to  be  large  stockholders,  at 
the  time  they  subscribed  for  their  stock. 


456  Melvin  et  al.  v.  Lamae  Ins.  Co.  et  al.      [Sept.  T. 

Opinion  of  the  Court. 

Thomas,  one  who  so  subscribed,  savs  that  Cnshman  himself 
stated  to  him  that  he  had  something  like  $500,000  of  the 
stock,  although  Cushman  denies  this  in  his  testimony. 

There  were  subscriptions  made  to  the  stock  of  the  company, 
after  September  17,  1869,  to  an  amount  exceeding  $1,200,000. 

This,  then,  is  the  condition  of  Cushman  &  Hardin  in  respect 
to  these  5500  shares.  Certificates  of  stock  were  issued  to  them 
in  the  usual  form,  and  it  so  appeared  upon  the  books  of  the 
company.  The  exhibition  and  representation  of  the  certifi- 
cates as  hona  fide  certificates,  and  of  the  assets  as  hona  fide 
assets,  enabled  the  company  to  obtain  the  Auditor's  certificate. 

Cushman  &  Hardin  held  themselves  out,  and  allowed  others 
to  represent  them,  as  stockholders  for  that  amount,  or,  that 
their  stock  was  a  part  of  the  subscribed  stock  of  the  company. 
Thereafterward,  subscriptions  to  the  stock  of  the  company 
were  made  to  a  large  amount. 

The  persons  thus  subscribing  had  no  reason  to  suspect  that 
the  stock  taken  by  Cushman  &  Hardin  stood  upon  any  difi*er- 
ent  footing  from  that  which  they  received.  They  had  a  right 
to  suppose  that  the  20  per  cent  upon  these  5500  shares  had 
been  paid  in,  to  remain  permanent  assets  of  the  company  for 
the  payment  of  its  debts,  and  that  the  remaining  80  per  cent 
was,  equally  with  the  80  per  cent  of  the  stock  for  which  they 
subscribed,  liable  to  be  called  in  to  supply  any  deficiency. 

All  subscriptions  are  presumably  upon  the  same  basis,  and 
all  shares  entitled  to  the  same  benefits  and  subject  to  the 
same  burdens.  In  the  subscription  of  each  person  every  other 
subscriber  has  a  direct  interest. 

There  purported  here  to  have  been  a  large  amount  of  stock 
taken,  whereas,  in  fact,  there  was  really  no  stock  taken — the 
issue  of  the  shares  to  Cushman  and  Hardin  being  coupled  witli 
the  right  on  their  part  to  surrender  them  and  take  back  tlieir 
money.  Such  a  private  arrangement  with  an  individual  sub- 
scriber, although  it  may  not  be  intended,  is,  in  law,  a  fraud 
upon  the  other  subscribers;  and  such  agreement  will  be  disre- 
garded, and  the  party  be  held  bound  to  all  the  responsibilities 
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of  a  iona  fide  subscriber.  This  is  the  doctrine,  as  we  regard, 
abundantly  established  by  judicial  decisions. 

In  the  case  of  Biodgett  v.  Morrill,  20  Yt.  509,  Morrill  had 
subscribed,  with  others,  for  the  piu-pose  of  erecting  a  church 
building,  upon  the  understanding  made  with  the  agent  procu- 
ring the  subscriptions,  that  he  should  not  be  required  to  pay, 
and  he  attempted  to  set  up  that  understanding  as  a  defense  to 
an  action  to  recover  the  amount  of  his  subscription,  and  the 
court  say:  "  Such  contracts  are  always  void  as  to  those  persons 
whose  rights  are  attempted  to  be  affected  by  the  fraud.  Here, 
the  alleged  fraud  consisted  in  the  alleged  agreement  not  to  en- 
force the  subscription.  *  *  *  The  rest  of  the  association 
knew  nothing  of  any  such  secret  agreement.  The  defendant 
knew  the  subsequent  subscribers  were  to  be  decoyed  by  his 
name.  Clearly,  then,  he  ought  to  be  held  to  his  contract. 
And  the  only  sure  mode  of  defeating  the  contemplated  fraud, 
is  to  compel  the  defendant  to  do  as  he  gave  the  other  mem- 
bers of  the  association  to  believe  he  intended  to  do." 

In  the  case  of  White  Mountain  R.  R.  Co.  v.  Eastman,  84 
N.  H.  124,  Eastman  subscribed  for  stock,  and  took  an  agree- 
ment, in  writing,  that  he  might,  within  one  year,  surrender  a 
part  of  the  shares  taken  by  him,  and  be  discharged.  The 
court  held  such  secret  agreement  void,  as  a  fraud  upon  other 
subscribers,  and  that  among  the  subscribers  themselves  the 
subscription  was  to  be  regarded  as  an  agreement  with  every 
other  subscriber  to  bear  that  proportion  of  the  common  bur- 
then to  which  the  subscriber  professes  to  bind  himself  by  the 
contract  which  he  holds  out  to  them  as  his  contract  with  the 
corporation. 

In  Robinson  v.  Pittshurgh  and  Gonnellsville  Railroad  Co. 
32  Penn.  St.  334,  it  was  held  to  be  no  defense  to  an  action  to 
recover  a  subscription  to  the  stock  of  a  railroad  company,  that 
it  was  made  at  the  request  of  the  president  of  the  company, 
with  the  understanding  that  the  defendant  was  not  to  pay  for 
or  hold  the  stock  subscribed  for,  and  that  the  same  would  be 
canceled;  that  such  an  agreement  would  be  a  fraud  on  the 
company,  and  on  all  subsequent  subscribers,  and  whilst  the 
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defendant  might  reap  no  advantage  from  it,  he  would  be  held 
to  all  the  responsibilities  of  a  honajlde  subscriber. 

It  was  said  in  Graff  v.  Pittsburgh  and  Steubenville  Rail- 
road Co.  31  Penn,  St.  489,  that  a  subscription  to  a  joint  stock 
company  is  not  only  an  undertaking  to  the  company,  but  with 
all  other  subscribers,  and  even  if  fraudulent  as  between  the 
parties,  is  to  be  enforced  for  the  benefit  of  others  in  interest. 

In  Stanhope's  case,  1  Law  Reports,  1  Chancery  Appeals,  161, 
the  directors  of  a  company  made  an  arrangement  with  a  share- 
liolder  that  on  payment  of  a  certain  sum  of  money  his  shares 
should  be  forfeited  for  non-payment  of  a  call  which  had  been 
made.  The  money  was  paid,  and  the  shares  transferred  to  the 
company.  Twelve  years  afterward,  the  company  was  wound 
up,  and  two  years  later  s^U  an  application  was  made  to  place 
the  shareholder's  name  on  the  list  of  contributors.  The  court 
held  that  the  shareholder's  name  ought  to  be  placed  on  the  list, 
as  the  arrangement  was  not  within  the  power  of  the  directors 
and  was  a  fraud  on  the  other  shareholders;  and  see  Mangles  v. 
Grand  Collier  Dock  Co.  10  Simons,  519;  Prestonv.  Same,  11 
Simons,  327. 

"  But  if  the  subscription  were  feigned  and  fraudulent,  the 
subscriber,  actual  or  pretended,  is  still  bound  to  comply  with 
all  the  terms  and  responsibilities  imposed  upon  him,  in  the 
same  manner  as  if  he  were  a  honajlde  subscriber,"  per  Story, 
J.,  in  Minor  v.  The  Bank  of  Alexandria,  1  Pet.  65. 

An  agreement  giving  the  privilege  of  paying  up  a  stock  sub- 
scription in  goods  or  otherwise,  except  in  money,  as  contem- 
plated by  the  charter,  will  be  considered  as  a  fraud  upon  other 
stockholders,  and  payment  may  be  enforced  in  money.  Her- 
vey  V.  Vermilion  and  Ashland  Railroad  Co.  17  Ohio,  187; 
Downie  v.  White,  12  Wis.  176. 

This  court  said  in  Chandler  v.  Brown,  77  111.  335,  "  Each 
stockholder  has  a  vested  right  in  the  contract  of  subscription 
of  every  other  stockholder." 

The  subscribed  capital  stock  of  a  corporation,  as  also  all  its 
other  property,  is  a  trust  fund  for  the  benefit  of  the  general 
creditors  of  the  corporation,  and  its  governing  officers  can  not, 
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by  agreement  with  a  stockholder,  release  him  from  his  obliga- 
tion to  paj,  to  the  prejudice  of  its  creditors,  except  by  fair  and 
honest  dealing  for  a  valuable  consideration.  Sawyer  v.  Ilong, 
17  Wall.  620;  New  Albany  y.  Burke,  11  id.  106.  And  no 
more  can  they  do  so,  we  conceive,  to  the  prejudice  of  stock- 
holders. See,  also,  Selma  and  Tennessee  Railroad  Co.  v.  Tip- 
ton, 5  Ala.  787;  Ang.  and  Ames  Corp.  sees.  146,  535,  600, 
1  Eedf.  on  Eailways,  206. 

It  is  insisted  by  counsel  for  defendants  in  error  that  the  au- 
thorities cited  are  distinguishable  from  the  present  case,  in  that 
they  are  cases  where  the  subscription  itself  was  unconditional, 
and  it  was  sought  to  be  avoided  by  setting  up  a  collateral  agree- 
ment, either  made  by  parol  or  by  some  other  disconnected  wri- 
ting; whereas,  here,  the  conditional  character  of  the  subscription 
appears  upon  the  face  of  the  subscription  itself — the  written 
contract  of  Sept.  17,  1869;  that  a  party  has  a  right  to  make 
any  condition  he  pleases  to  a  subscription,  provided  the  condi- 
tion is  expressed  in  the  contract;  that  what  he  is  forbidden  to 
do,  is  to  make  an  unconditional  subscription,  accompanied  by 
a  secret  stipulation,  parol  or  written.  There  would  be  more 
force  in  this  position,  did  the  transaction  rest  entirely  in  the 
contract  of  Sept.  17,  1869.  Then,  the  only  evidence  of  Cush- 
man  &  Hardin's  connection  with  the  stock  would  show  that 
they  were  07ily  conditionally  connected  with  it,  and  it  might 
plausibly  be  said  that  subsequent  subscribers  for  stock  could 
not  be  deceived  o"  misled  thereby.  But  there  is  more  than 
that  contract.  There  were  certiiicates  of  stock  issued  in  the 
usual  form,  and  it  so  appeared  upon  the  books  of  the  com- 
pany. 

Here  were  the  evidences  of  the  right  in  the  stock.  They 
were  unaccompanied  by  any  sign  of  a  condition.  They 
showed  the  stock  taken  to  be  real,  lona  Jlde,  absolute  stock — 
the  same  as  all  other  issues  of  shares  of  stock.  It  is,  we 
think,  upon  these  latter  evidences,  the  certificates  of  stock, 
and  the  books  of  the  company  showing  their  issue,  that  others 
would  be  entitled  to  rely,  and  rest  upon,  as  showing  the  char- 
acter of  the  stock  taken;  and  that  they  should  not  be  held 
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bound  to  go  back  and  take  notice  of  an  antecedent  individual 
contract  existing  between  the  directors  of  the  company  and 
the  takers  of  tlie  shares.  This  being  so,  tliere  would  be  here 
the  same  evil — the  liability  to  be  misled  and  deceived  by  these 
unconditional  certificates  of  stock,  and  their  so  appearing  on 
the  books  of  the  company — as  there  is  in  the  case  where  there 
is  but  a  mere  subscription,  and  the  unconditional  subscription 
is  accompanied  by  a  separate,  collateral  agreement  qualify- 
ing it.  The  absolute  character  of  the  certificates  of  stock  is 
sought  to  be  qualified  by  a  separate  individual  contract,  in  the 
same  manner  that,  in  the  other  case,  an  unconditional  subscrip- 
tion of  stock  is  attempted  to  be  qualified  by  a  separate  collat- 
eral agreement.  The  qualifying  agreement  would  seem  to  be 
of  as  secret  a  nature  in  the  one  case  as  the  other. 

We  must  think  that  this  case  is  brought  within  the  prin- 
ciple of  the  authorities  referred  to,  so  as  to  render  them  appli- 
cable and  of  controlling  efifect. 

It  is  said  that  the  subscriber  to  the  stock  of  an  organized 
company  is  bound  to  know  the  state  of  the  records  of  the 
company;  and  that  every  person  who  subscribed  here,  was 
bound  to  know  what  this  contract  of  September  17,  1869,  was. 
The  record  book  of  the  company  was  destroyed  in  the  fire,  in 
Chicago,  of  October  8  and  9,  1871.  There  is  conflicting  evi- 
dence whether  the  contract  was  spread  upon  the  records  of  the 
company  or  not.  But  assuming  that  it  was,  it  would  be  most 
unreasonable  to  hold  that  the  subscribers  to  the  stock  of  this 
insurance  company,  scattered  abroad  as  they  were,  should  be 
held  to  be  bound  by  any  presumed  notice  of  what  was  being 
done  by  the  directors  of  the  company,  in  the  city  of  Chicago, 
in  matters  affecting  their  interests  as  such  stockholders.  In 
Stanhope's  case,  above  cited,  it  is  held  that  the  shareholders 
in  a  company  are  not  bound  to  look  into  the  management,  and 
will  not  be  held  to  have  notice  of  everything  which  has  been 
done  by  the  directors,  who  may  be  assumed,  by  the  stockhold- 
ers, to  have  done  their  duty. 

It  is  supposed  by  counsel  for  defendants  in  error  that  it  was 
necessary  that  the  complainants  in  the  court  below  should  have 
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made  proof  that  they  were  influenced,  in  subscribing  for  the 
stock  of  this  corporation,  by  this  pretended  subscription  of 
Cushman  &  Hardin,  and  it  is  said  they  have  failed  in  doing  so. 

"We  see  no  distinct  proof  of  this.  But  it  must  be  supposed 
that  they  and  other  subscribers  were  thus  influenced  by  the 
amount  of  the  subscriptions  which  liad  been  made  to  the 
stock  of  the  company,  a  part  whereof  was  this  large  amount 
taken  by  Cushman  &  Hardin. 

Holding,  as  we  do,  that  this  option  to  surrender  these  shares 
of  stock,  and  take  back  the  money  and  securities,  was  invalid, 
and  to  be  disregarded  as  a  fraud  against  the  other  stockholders, 
the  transaction  of  the  directors  of  the  company  in  the  cancel- 
lation of  the  stock,  and  repayment  of  the  money  and  securi- 
ties, must  be  held  here  as  of  no  effect. 

It  was  not  an  independent,  fair  dealing  in  respect  to  the 
stock  for  a  valuable  consideration,  but  it  was  action  had  under 
the  contract  only,  and  but  the  allowance  and  carrying  out  of 
the  exercise  of  the  option  of  the  contract,  and  equally  invalid 
with  the  option  itself. 

But  it  is  claimed  that  if  the  directors  of  the  company  had 
not  the  power  to  make  and  carry  into  execution  the  optional 
part  of  the  contract  of  September  17,  1869,  as  to  the  surrender 
of  the  stock,  that  the  stockholders,  at  the  annual  meeting  in 
May,  1871,  approved  and  ratified  all  the  transactions  between 
Cushman  &  Hardin  and  the  board  of  directors.  It  would 
appear,  from  the  evidence,  that  when  the  stockholders  came 
together,  at  that  time,  the  transactions  between  the  directors 
and  Cushman  &  Hardin  were  unknown,  or  generally  un- 
known, to  them.  That  when  the  facts  respecting  those  trans- 
actions were  made  known  to  them,  there  was  very  great 
dissatisfaction  manifested,  an  excited  discussion  ensued,  the 
meeting  continuing  for  two  days;  the  sessions,  as  described 
by  the  testimony,  being  "pretty  stormy" — the  excitement  be- 
ing in  relation  to  this  Cushman  &,  Hardin  affair. 

The  resolutions  which  were  actually  passed  at  the  meeting, 
and  are  set  out  in  the  record,  were  passed  near  the  close  of  the 
second  day,  and  do  not  contain  any  words  of  approval  or  ratifi- 
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cation  of  these  transactions.  But  it  is  insisted  that  there 
were  other  resolutions  passed,  which  did  ratify  them.  The 
evidence  upon  this  point  is  conflicting.  Some  witnesses,  on 
the  part  of  the  defendants,  do  testify  that  such  a  resolution 
was  passed.  While  other  witnesses,  on  the  part  of  the  com- 
plainants, testily  they  are  positive  no  such  resolution  did  pass. 
That  such  a  resolution  was  introduced,  but  did  not  pass,  but 
instead  thereof,  a  resolution  was  passed  exonerating  the  officers 
of  the  company  from  any  criminal  intent  in  the  management 
of  the  business  of  the  company. 

We  regard  the  clear  preponderance  of  the  evidence  to  be 
against  the  passage  of  any  resolution  of  ratification,  and  fixed 
110  satisfactory  proof  in  the  record  of  any  ratification,  at  this 
meeting,  of  the  contract  or  transactions  in  question. 

It  is  then  contended,  that  the  committee  appointed  at  that 
meeting  were,  by  the  resolutions  of  appointment,  authorized 
to,  and  did,  fully  settle  with  Cushman  &  Hardin,  and  release 
them  from  all  liability  on  account  of  the  transactions  in  ques- 
tion. 

These  resolutions  are  set  out  in  the  record.  The  first  one 
names  the  persons  who  are  appointed  a  committee  "  to  adjust 
the  afiairs  of  this  company  upon  such  equitable  conditions  as. 
in  the  opinion  of  said  committee,  will  best  promote  the  inte- 
rests of  the  stockholders  of  said  company." 

The  second  resolution  provides,  "  tliat  if.  in  the  opinion  of 
the  committee,  the  condition  of  the  company  be  found  such  as 
to  require  it  to  be  wound  up,  then  the  committee  is  authorized 
to  collect  the  assets  and  to  sell  the  franchises  and  property  of 
said  company,  and  to  make  an  equitable  distribution  of  the  pro- 
ceeds, after  paying  the  debts  of  tlie  company,  and  re-insuring 
the  risks  of  the  company." 

The  third  and  last  resolution  provides,  that  if  the  committee 
deem  it  desirable  to  continue  the  business  of  the  company, 
then  they  instruct  the  central  board  of  directors  to  make  an 
assessment  on  the  stock  sufiicieiit  to  repair  the  capital. 

The  committee  decided  to  close  up  the  afi";iirs  of  the  com- 
pany. 
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Subsequently  there  was  made  the  following  agreement: 

"•  Chicago,  III.,  June  Zd^  1871. 
""Whereas,  certain  controversies  and  claims  exist  between 
Cushman  &  Hardin,  and  I.  II,  Hardin,  of  the  one  part,  and 
the  Lamar  Insurance  Co.  of  the  other  part,  growing  out  of  a 
contract  made  by  Cushman  &  Hardin  with  said  company, 
dated  September  17,  1869,  and  also  growing  out  of  advances 
made  by  said  Cushman  &  Hardin  to  said  company,  and  the 
withdrawal  of  the  same;  and  also  in  reference  to  the  salary  of 
I.  !N^.  Hardin  as  vice-president  of  said  company;  and  whereas 
a  settlement  of  all  such  business  is  essential  to  an  adjustmeut 
of  the  business  of  the  company,  without  great  injury  and  loss 
to  the  company;  it  is  hereby  mutually  agreed  between  the 
Lamar  Insurance  Co.,  through  this  committee,  and  I.  !N".  Har- 
din, that  said  Hardin  shall  be  allowed  to  retain  the  amount  he 
has  already  drawn  as  salary,  to-wit:  $4,940,  and  shall  waive 
and  release  all  further  claims  to  said  company  for  any  addi- 
tional amount;  and  in  consideration  of  such  release,  and  of 
co-operation  and  aid  of  said  Hardin  and  said  Cushman  & 
Hardin,  to  be  rendered  in  the  settlement  of  the  ajBfairs  of  the 
company,  it  is  hereby  mutually  agreed  that  this  shall  be  in  full 
settlement  of  all  differences  and  liabilities  of  the  company  to 
said  Cushman  &  Hardin  and  said  Hardin,  and  of  said  Cushman 
&  Hardin  and  said  Hardin  to  said  company ;  this  being  intended 
mutually  to  be  a  full  settlement  of  liabilities  existing  between 
said  parties  to  this  date,  except  as  stockholders  of  said  com- 
pany." 

Signed  by  the  committee,  Cushman  &  Hardin,  and  I,  N. 
Hardin. 

Kespecting  the  circumstances  under  which  the  agreement 
was  made,  one  of  the  committee  says,  "  we  all  agreed  tliat 
it  (the  business  of  the  company)  should  be  closed  in  one  of 
two  ways.  One  was,  to  bring  suit  against  Cushman  &  Hardin ; 
in  which  event,  it  was  conceded,  we  could  not  re-insure,  as  tlie 
best  mortgage  which  the  company  had,  about  $67,000,  was 
upon  Hardin,  and  we  could  not  negotiate  that  mortgage  while 


464:  Melvin  et  al.  v.  Lamae  Ins.  Co.  et  al.      [Sept.  T. 

Opinion  of  the  Court. 

quarreling  witli  Hardin.  Tlie  other  was,  to  effect  a  settlement 
witli  Cushman  &  Hardin,  and  re-insure,  which  was  eventually 
done  and  these  papers  executed." 

It  appears  that  Hardin  had  borrowed  $67,000  of  the  com- 
pany's money,  practically  about  all  the  money  the  company 
had;  that  the  securities  Hardin  had  given  for  the  money  were 
not  due  and  were  not  in  proper  form  to  be  negotiated,  and  that 
Hardin  refused  to  pay  them  or  to  assist  in  their  negotiation, 
unless  the  claims  against  Cushman  &  Hardin  were  first  re- 
leased. 

The  business  of  the  company  was  suspended  under  the  direc- 
tion of  the  committee,  its  liabilities  running  on  and  losses 
likely  to  occur;  and  from  the  evidence  and  the  recitals  of  the 
agreement,  it  was  a  necessity  of  the  situation  to  comply  with 
the  demands  of  Hardin,  or  of  Cushman  &  Hardin.  Cushman 
was  treasurer  of  the  company,  and  Hardin  was  the  managing 
partner  of  the  banking  house  of  Cushman  &  Hardin,  in  which, 
it  was  stipulated  by  the  contract  of  September  17,  1869,  all 
the  funds  of  the  company  should  be  deposited,  and  Hardin  was 
the  vice-president  of  the  company  and  a  director.  Hardin 
himself  says,  that  he  was  elected  vice-president  in  the  spring 
of  1870 ;  that  the  ofiice  was  thrust  upon  him,  and  further  says, 
"  I  took  no  active  part  in  the  management  of  the  company." 
There  is  no  evidence  that  he  was  to  have  any  salary.  The 
committee  agree  that  he  shall  retain  the  amount  he  has  already 
drawn  as  salary,  to-wit:  $4,940;  and  he  agrees  to  waive  his 
claims  for  any  further  amount;  and  what  the  company  secured 
by  that  waiver  was  really  the  only  consideration  for  the  pre- 
tended surrender  of  a  claim  against  Cushman  &  Hardin,  for 
moneys  and  securities  wrongfully  withdrawn  from  the  assets  of 
the  company,  to  the  amount  of  $110,000,  and  their  liability  as 
stockholders  in  respect  of  $550,000  of  stock.  This  agreement 
is  not  under  seal.  Considering  the  relations  of  Cushman  & 
Hardin  to  the  company,  and  the  duties  thereby  devolved  upon 
them,  it  can  not  be  said  that  the  company  or  the  stockholders 
really  received   any  consideration   for   the   execution   of  the 
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paper  wliicli  is  here  set  up  as  a  sufficient  discharge  of  all  ex- 
isting claims  upon  Cushman  &,  Hardin. 

It  is  claimed  that  the  first  one  of  the  above  resolutions 
gave  to  this  committee  full  power  to  make  the  settlement  of 
these  claims  against  Cushman  &  Hardin  in  this  manner;  it  is 
said  that  it  is  almost  impossible  to  conceive  languas^e  which 
would  confer  more  ample  power  in  regard  to  the  settlement  of 
disputed  matters,  than  is  thereby  conferred;  that  the  second 
resolution  contains  no  limitation  upon  the  power  conferred  by 
the  first,  but  confers  additional  power. 

But  we  regard  the  first  resolution  as  rather  one  naming  the 
general  purpose  for  which  the  committee  are  appointed. 

"When  the  committee  had  decided  to  close  up  the  affairs  of 
the  company,  we  think  their  powers  under  the  resolutions 
were  such  only,  as  were  conferred  upon  them  by  the  second 
resolution,  which  specifically  provides  what  they  shall  do,  in 
the  event  they  find  the  company  in  such  condition  as  to  require 
it  to  be  wound  up.  The  authority,  in  that  case,  is  specific  and 
definite,  viz:  To  collect  the  assets  and  to  sell  the  franchises  and 
property  of  said  company,  pay  the  debts,  re-insure  the  risks, 
and  make  equitable  distribution  of  the  surplus  amongst  the 
stockholders. 

If  Cushman  &  Hardin  had  impi-operly  withdrawn  from  the 
company  money  or  securities  to  the  amount  of  $110,000,  that 
sum  was  owing  by  them  to  the  company,  and  w^as  an  asset, 
which  the  committee  was  authorized  to  collect.  The  authority 
to  collect  and  distribute  does  not  embrace  the  power  to  release 
without  payment.  The  courts  have  repeatedly  held,  that  an 
attorney,  intrusted  with  a  claim  for  collection,  has  no  power  to 
discharge  it  without  payment  in  full,  and  that  to  compromise 
a  claim  under  such  circumstances,  requires  a  special  autliority 
from  the  principal,  Nolan  v.  Jackson^  16  111.  272;  VicJcery 
V.  McClellan,  61  id.  311. 

This  committee  we  consider,  in  the  event  which  happened, 
had  authority  to  collect  the  assets  of  the  company,  but  no 
power  to  give  them  away,  or  release  them  without  payment. 

The  point  is  made  by  counsel  for  plaintiffs  in  error  that  the 
30— 80th  Ii.l. 
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paper  itself  does  not  express  a  release  of  this  claim  against  Cush- 
man  &  Hardin,  for  their  liability  as  stockholders  is  expressly 
excepted  bj  tlie  concluding  words,  "  except  as  stockholders  of 
said  company."  But  we  lay  no  stress  upon  that,  as  they  were 
admittedly  stockholders  to  the  amount  of  $55,000  of  other 
stock,  and  we  have  no  doubt  the  exception  has  reference  to 
that  stock  only. 

"We  regard  this  agreement  of  release  as  one  which  should 
not  be  sustained  in  a  court  of  equity,  and  that  it  can  not  be 
set  up  in  discharge  of  the  liability  of  the  defendants. 

It  is  urged,  that  from  the  delay  in  bringing  this  suit,  the 
complainants  should  be  held  to  have  acquiesced  in  the  settle- 
ment made  by  the  directors,  or  the  committee  appointed  at  the 
stockholders'  meeting  of  1871.  The  bill  was  filed  July  31, 
1873.  We  find  nothing,  in  this  respect,  which  should  pre- 
clude the  entertaining  of  the  bill. 

It  is  objected,  that  these  complainants  can  not,  in  this  suit, 
control  and  hinder  the  receiver  appointed  in  the  suit  of  the 
creditors'  bill,  from  collecting  of  the  stocldiolders  (among 
whom  are  the  complainants)  the  sums  due  to  the  creditors  of 
the  company.  We  shall  not  assume  to  do  so,  but  only  to  pro- 
nounce upon  the  claim  of  liability  preferred  in  this  bill  of 
complaint. 

In  regard  to  the  claim  for  $70,000,  set  up  in  the  bill,  we  do 
not  understand  it  to  be  seriously  pressed  by  counsel  for  plain- 
tiffs in  error  that  there  is  any  liability  on  the  part  of  Cushman 
&  Hardin  in  respect  to  that.  The  evidence  shows  it  to  have 
been  a  loan  to  the  company  and  repaid.  The  fact,  that  it  might 
have  been  placed  in  the  hands  of  the  company  in  order  that  a 
better  showing  might  be  made  to  the  Auditor  than  the  real 
condition  of  the  company  warranted,  is  no  ground,  that  we  can 
see,  upon  which  these  complainants  can  found  any  claim  of 
liability  in  their  favor  against  Cushman  &  Hardin. 

It  follows,  from  what  has  been  said,  that  this  $110,000  was 
wrongfully  withdrawn  by  Cushman  &  Hardin  from  the  com- 
pany, and  should  be  refunded  b}'^  them;  that  the  cancellation 
of  the  55,000  shares  of  stock,  issued  to  Cushman  &  Hardin, 
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should  be  disreo-arded,  find  tliev  still  be  reo^arded  as  stocldiold- 
ers  in  respect  to  such  stock;  and  in  any  assessment  upon  the 
stock  of  the  company,  those  shares  should  be  assessed  equally 
with  all  the  other  stock.  The  decree,  so  far  as  respects  Cush- 
man  and  Hardin,  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


Isaac  A.  Coates 

V. 

Alexander  Cunningham. 

1  Writ  op  error — interlocutory  decree.  A  decree  simply  appointing 
a  receiver  and  settling  no  rights,  is  interlocutory,  and  a  writ  of  error  will  not 
lie  to  reverse  it. 

2.  Receiver — efect  of  appointing.  The  appointment  of  a  receiver  does 
not  determine  any  right  nor  affect  the  title  of  either  party.  He  is  the  officer 
of  the  court,  and  his  holding  is  that  of  the  court  for  him  from  whom  the  pos- 
session is  taken.  He  holds  for  the  benefit  of  the  party  ultimately  entitled, 
and  when  this  is  ascertained  he  will  be  considered  his  receiver. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Samuel  M.  Moore,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Alexander  Cunningham, 
for  himself  and  in  behalf  of  all  other  creditors  of  the  Bank  of 
Chicago,  against  Isaac  P.  Coates,  the  Bank  of  Chicago,  the 
president  of  the  bank,  and  others.  The  object  of  the  bill  is 
stated  in, the  opinion.  The  defendant  in  error  moved  the  court 
to  dismiss  the  writ  of  error,  for  the  reason  that  it  did  not  lie  in 
such  a  case  as  this. 

Messrs.  Shueeldt  &  Westover,  for  the  plaintiff  in  error. 

Messrs.  Harding,  McCoy  &  Pratt,  for  the  defendant  in 
error. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  attempt  is  here  made  to  prosecute  a  writ  of  error  upon 
a  decree  appointing  a  receiver. 

The  prayer  of  the  bill  is,  that  after  the  assets  of  the  bank 
shall  be  exhausted,  the  several  stockholders  shall  be  decreed 
to  pay  the  balance  of  complainant's  judgment,  pro  rata/  that 
a  receiver  be  appointed;  that  the  defendant,  The  Third  Na- 
tional Bank  of  Chicago,  be  decreed  to  deliver  to  the  receiver 
the  surplus  of  collaterals;  that  the  assignment  to  Coates  be 
declared  void,  and  he  be  decreed  to  release  the  property  held 
by  him  to  the  receiver;  that  the  assets  of  the  bank  be  ap- 
plied to  the  payment  of  its  indebtedness;  that  the  liability  of 
the  stockholders  be  ascertained,  and  each  be  decreed  to  pay  his 
share  of  an  amount  necessary  to  liquidate  the  indebtedness,  etc. 

''The  appointment  of  the  receiver  does  not  determine  any 
right  nor  affect  the  title  of  either  party,  in  any  manner  what- 
ever. He  is  the  officer  of  the  court,  and  his  holding  is  the 
holding  of  the  court  for  him  from  whom  the  possession  was 
taken.  He  is  appointed  on  behalf  of  all  parties,  and  his  ap- 
pointment is  not  to  oust  any  party  of  his  right  to  the  possession, 
biit  merely  to  retain  it  for  the  benefit  of  the  party  ultimately 
entitled;  and  when  he  is  ascertained,  the  receiver  will  be  con- 
sidered as  his  receiver."  Elliott  v.  Warford,  4  Md.  80;  Mat- 
ter of  Colvin,  3  Md.  Ch.  280.  See,  also,  Porter  v.  Williams 
and  Clarh,  9  N.  Y.  (5  Selden)  142;  2  Story's  Equity,  §  831, 
833,  833  a. 

It  is  plain  no  final  decree  was  rendered,  nor  could  such  a 
decree  have  been  rendered  without  ascertaining  and  determin- 
ing the  rights  of  the  several  parties,  which  it  is  not  pretended 
was  attempted. 

The  decree  was  purely  interlocutory.  Adams'  Equity  (6 
Am.  ed.)  684^5,  689;  Nichols  v.  The  Perry  Patent  Arm  Co. 
3  Stockton,  126;  Forgay  v.  Conrad,  6  Howard,  (U.  S.)  204. 

It  has  often  been  held  by  this  court,  that  a  writ  of  error  will 
not  lie  on  such  a  decree.  Pentecost  v.  Ifagahee,  4  Scam.  326; 
Hayes  v.  Caldwell  et  al.  5  Gilm.  35 ;  Woodside  et  al.  v.  Wood 
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side  et  al.  21  111.  207;  Fleece  v.  Bussell  et  al.  13  id.  31;  Keel 
V.  Bentley,  15  id.  228. 

The  writ  of  error  must,  therefore,  be  dismissed. 

Writ  of  error  dismissed 


Thomas  Crowley 

V. 

Catharine  Crowley. 

1.  WhiIj — sufficiency  of  proofhy  the  subscribing  witnenses.  Where  neither 
of  the  subscribing  witnesses  to  a  -will,  whose  mark  only  is  made  to  their 
names,  can  identify  the  instrument  as  the  one  they  had  attested,  and  are  not 
able  to  swear  that  the  testator  was  of  sound  mind  at  the  date  of  its  execution, 
the  proof  will  not  authorize  its  probate. 

3.  Same — proof  required  to  probate.  To  entitle  a  will  to  probate,  four 
things  must  concur :  Tlie  will  must  be  in  writing,  and  signed  by  the  testator, 
or  in  his  presence  by  some  one  under  his  direction ;  it  must  be  attested  by 
two  or  more  credible  witnesses ;  two  witnesses  must  prove  that  they  saw  the 
testator  sign  the  will  in  their  presence,  or  that  he  acknowledged  the  same  to 
be  his  act  and  deed ;  and  they  must  swear  that  tliey  believe  the  testator 
was  of  sound  mind  and  memory  at  the  time  of  signing  or  acknowledging  the 
same. 

3.  Same — whether  other  than  attesting  witnesses  may  be  examined.  On 
appeal  from  the  county  court  denying  the  probate  of  a  will,  the  party  seek- 
ing its  probate  is  not  confined  to  the  two  attesting  witnesses  to  establish  the 
execution  of  the  will  or  the  sanity  of  the  testator ;  but  on  appeal  by  a  con- 
testant from  an  order  probating  the  will,  the  rule  is  different,  and  the  proof 
will  be  confined  to  the  testimony  of  the  subscribing  witnesses. 

4.  Witness — competency  of  devisee  to  prove  will.  A  devisee  under  a  will 
is  not  a  competent  witness  to  prove  its  execution. 

5.  Practice — excluding  entire  evidence.  The  exclusion  of  the  whole 
evidence  from  the  jury  is,  in  effect,  an  instruction  in  the  nature  of  a  non- 
suit, a  practice  not  sanctioned  in  this  State. 

6.  If  evidence  tends  to  prove  an  issue  in  a  case,  it  is  error  to  exclude  the 
same,  although,  in  the  opinion  of  the  court,  it  may  not  be  sufficient  to  auth- 
orize a  verdict. 

7.  But  if  it  appears  that  the  verdict  must  have  been  the  same  if  the  evi- 
dence had  not  been  excluded,  the  error  is  one  that  does  not  prejudice,  and 
therefore  no  ground  for  a  reversal. 
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Appeal  from  the  Circuit  Court  of  Grundj  county;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Mr.  Charles  "W.  ^N'eedham,  for  the  appellant. 

Mr.  P.  A.  Armstrong,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  cause  originated  in  the  county  court  of  Grundy  county, 
where  Thos.  Crowley,  the  appellant,  produced  an  instrument 
in  writing,  which  purported  to  be  the  last  will  and  testament 
of  David  Crowley,  deceased,  and  moved  the  court  that  it  might 
be  admitted  to  probate. 

The  county  court,  upon  hearing  the  testimony  of  the  sub- 
scribing witnesses,  and  they  failing  to  identify  the  instrument 
as  the  one  attested  by  them,  refused  to  admit  the  will  to  pro- 
bate. From  the  decision  of  the  county  court  appellant  appealed 
to  the  circuit  court,  where  a  trial  was  had  before  a  jury,  and  a 
verdict  was  rendered  that  the  instrument  of  writing  was  not 
the  will  of  David  Crowley,  deceased.  The  court  overruled  a 
motion  for  a  new  trial,  and  rendered  judgment  upon  the  ver- 
dict, to  reverse  which  appellant  has  brought  this  appeal. 

It  can  not  be  claimed  that  the  testimony  of  the  subscribing 
witnesses  to  the  will  was  sufficient  to  admit  the  instrument  to 
probate.  !N"either  of  the  witnesses  had  written  his  signature 
to  the  document,  but  each  had  signed  by  a  cross,  and  they  could 
not  identify  the  instrument  of  writing  as  the  one  they  had 
attested,  nor  could  the  witnesses  testify  that  Daniel  Crowley 
was,  at  the  time  the  instrument  of  writing  was  executed,  of 
sound  mind  and  memory.  Ryan,  one  of  the  witnesses,  gave  it 
as  his  oj)inion  that  the  testator  was  not  of  sound  mind  at  the 
time  the  will  was  signed.  The  other  witness,  Wright,  in  his 
evidence  said :  "  I  don't  think  he  had  his  mind  as  well  as  if  he 
was  well;  I  could  not  say  whether  he  was  of  sound  mind  or 
not." 

Section  2,  of  chapter  148,  entitled  "Wills,"  declares:  "That 
all  wills  shall  be  reduced  to  writing,  and  signed  by  the  testator 
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or  testatrix,  or  by  some  person  in  his  or  her  pi'esence,  and  by 
liis  or  lier  directio-n,  and  attested  in  the  presence  of  the  testator 
or  testatrix  b}'-  two  or  more  credible  witnesses,  two  of  whom 
declaring  on  oath  or  affirmation,  before  tlie  connty  court  of  the 
proper  county,  that  they  were  present  and  saw  the  testator  or 
testatrix  sign  said  will,  testament  or  codicil  in  their  presence, 
or  acknowledged  the  same  to  be  his  or  her  act  and  deed,  and 
that  they  believed  the  testator  or  testatrix  to  be  of  sound  mind 
and  memory  at  the  time  of  signing  or  acknowledging  the 
same." 

In  Dickie  v.  Carter,  42  111.  376,  it  was  held,  under  the  sec- 
tion of  the  statute  cited,  that  to  entitle  a  will  to  be  admitted 
to  probate,  four  things  must  concur:  The  will  must  be  in 
writing,  and  signed  by  the  testator,  or  in  his  presence  by  some 
one  under  his  direction;  it  must  be  attested  by  two  or  more 
credible  witnesses;  two  witnesses  must  prove  that  they  saw 
the  testator  sign  the  will  in  their  presence,  or  that  he  acknowl- 
edged the  same  to  be  his  act  and  deed ;  they  must  swear  that 
they  believe  the  testator  to  be  of  sound  mind  and  memory  at 
the  time  of  signing  and  acknowledging  the  same. 

The  evidence  of  the  attesting  witnesses  failed  entirely  to 
establish  two  very  important  facts :  First,  the  execution  of  the 
will,  as  they  could  not  identify  it  as  the  one  they  signed  as  wit- 
nesses; second,  they  could  not  swear  they  believed  the  testator 
to  be  of  sound  mind  and  memory  when  the  instrument  was 
executed. 

So  far,  then,  as  appellant  relied  upon  the  evidence  of  the 
attesting  witnesses  to  establish  a  state  of  facts  under  which  the 
circuit  court  could  admit  the  instrument  of  writing  to  probate, 
he  failed  entirely. 

It  is,  however,  urged,  that  as  probate  of  the  will  was  refused 
in  the  county  court,  on  the  trial  of  the  appeal  in  the  circuit 
court  appellant  was  entitled,  under  sec.  13,  chapter  148,  of 
"  Wills,"  to  prove  the  will  by  any  evidence  competent  to  estab- 
lish a  will  in  chancery. 

The  statute  authorizes  such  proof  on  the  trial  of  an  appeal 
in  the  circuit  court,  in  a  case  where  probate  of  the  will  was 
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denied  in  the  county  court.  And  it  was  expressly  held  in 
Andrews  v.  Black,  43  111.  256,  in  such  a  case,  for  the  purpose 
of  establishing  the  sanity  of  the  testator,  resort  might  be  had 
to  the  same  character  of  evidence  as  upon  a  hearing  of  a  bill 
in  chancery,  filed  under  the  statute,  to  set  aside  a  will. 

Appellant  was  not,  therefore,  bound  to  rely  upon  the  testi- 
mony of  the  two  attesting  witnesses  to  establish  the  execution 
of  the  will  or  the  sanity  of  the  testator,  but  could  resort  to  any 
legitimate  evidence  to  establish  the  fact.  Had  the  will  been 
admitted  to  probate  in  the  county  court,  and  an  appeal  prose- 
cuted by  those  contesting  it,  then  the  rule  would  have  been 
different,  as  was  held  in  Walker  v.  Walker,  2  Scam.  291.  The 
proof,  then,  would  have  been  confined  to  the  evidence  of  the 
witnesses  to  the  will. 

The  question  then  presented  is,  whether  the  evidence  intro^ 
duced  by  appellant  was  sufiicient  to  establish  the  will  and  to 
admit  it  to  probate. 

The  evidence  of  Thos.  Crowley,  who  was  a  devisee  under 
the  will,  was  not  admissrble,  as  was  ruled  in  Halloway  v.  Gal- 
loway, 51  111.  159.  The  only  other  witness  whose  evidence  is 
relied  upon,  is  Maurice  O'Connell,  the  scrivener  who  drew  the 
will.  He  testified  that  the  testator  was  of  sound  mind,  and 
that  he  executed  the  will  in  the  presence  of  the  two  attesting 
witnesses.  The  testimony  of  this  witness  was  not,  however, 
cori'oborated  by  the  evidence  of  any  other.  He,  alone,  testified 
to  the  execution  of  the  will  and  the  sanity  of  the  testator.  It 
is  true,  the  appellant  called  as  a  witness  Mr.  Hopkins,  and 
Efiked  him  the  following  question:  "  What,  in  your  opinion, 
was  David  Crowley's  mental  condition  on  the  12th  day  of  Feb- 
ruary, 1874 — was  his  mind  sound  or  unsound?"  The  court 
did  not  allow  the  question  to  be  answered,  but  even  if  the  wit- 
ness had  testified  that  the  testator  was,  at  the  time,  of  sound 
mind,  the  evidence  of  O'Connell,  as  to  the  execution  of  the 
will,  would  still  have  remained  uncorroborated. 

This  evidence,  in  connection  with  O'Coiniell's,  was  not 
enough.  The  statute  requires  the  evidence  of  two  witnesses 
that  they  saw  the  testator  or  testatrix  sign   the  will   in  their 
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presence,  or  that  he  or  she  acknowledged  the  same  to  be  his  or 
her  act  and  deed,  before  the  will  can  be  admitted  to  probate. 

This  requirement  of  the  statute  can  not  be  dispensed  with. 
While  appellant  was  not  bound  to  rely  upon  the  evidence  of 
the  two  witnesses  who  attested  the  will,  yet  the  law  is  impera- 
tive that  there  must  be  the  concurring  evidence  of  two  wit- 
nesses to  authorize  probate  of  the  will. 

It  is  insisted  that  the  court  erred  in  excluding  the  evidence 
from  the  jury,  on  motion  of  appellee. 

Wliere  the  evidence  tends  to  prove  the  issue,  it  would  be 
error  for  the  court  to  exclude  it  from  the  jury,  although,  in  the 
opinion  of  the  court,  the  evidence  might  not  be  sufficient  to 
authorize  a  verdict.  Where  the  whole  evidence  is  excluded 
from  the  jury  by  the  court,  it  is,  in  effect,  an  instruction  to  the 
jury,  as  in  case  of  a  non-suit — a  practice  that  has  no  sanction 
in  tliis  State.     Smith  v.  Gilletf,  50  111.  291. 

We  are  not  prepared  to  say  the  evidence  excluded  by  the 
court  tended  to  prove  the  issue;  but  even  if  it  did,  and  if  it 
was  improperly  excluded  from  the  consideration  of  the  jury, 
we  can  not,  on  that  account,  reverse,  for  the  reason  that  it  was 
an  error  that   did  appellant  no  harm. 

If  the  evidence  had  not  been  excluded,  the  verdict  of  tlie 
jury  could  not  have  been  different  from  what  it  was.  Appel- 
lant was,  therefore,  not  injured  by  the  exclusion  of  the  evidence, 
conceding  it  to  have  been  improperly  excluded. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


The  Merchants'  Despatch  Transportation  Co. 

V. 

Jeremiah  Bolles. 

1.  Carrier — where  a  contract  limiting  Udbility  extends  to  each  connect- 
ing carrier.  It  is  only  where  the  contract  is  for  through  transportation,  that 
each  connecting  carrier  will  be  entitled  to  the  benefits  and  exemptions  of 
the  contract  between  the  shipper  and  the  first  carrier. 
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2.  But  where  a  railway  companj^  having  printed  blanks  for  receipts  for 
transporting  goods  over  its  road,  and  by  other  companies,  to  one  place,  re- 
ceived goods  to  be  caiTied  to  a  ditierent  place,  and  at  its  terminus  to  be 
delivered  to  a  diflereut  company,  receipted  for  the  goods,  and,  without  eras- 
ing tlie  names  of  the  other  companies,  used  words  of  exemption  from  lia- 
bility, they  being,  "  between  the  shipper  and  the  above  named  companies :" 
JTeld,  that  the  company  receiving  the  goods  from  the  railway  company  not 
being  one  of  "the  above  named  companies,"  could  not  take  the  benefit  of 
the  exemptions  in  the  receipt  given. 

3.  Sajie — liability  does  not  cease  until  goods  are  delivered  to  next  carrier 
ill  the  line  of  transportation.  Where  a  carrier  receives  goods  for  transporta- 
tion marked  to  a  place  beyond  the  terminus  of  its  line,  without  any  special 
contract,  its  liability  as  an  insurer  will  continue  until  it  delivers  them  to  a 
connecting  carrier.  If  burned  in  its  warehouse  before  such  delivery,  it  will 
be  liable  for  their  value. 

4.  Sam'e— failure  to  disclose  value  of  goods.  If  the  shipper  is  not  guilty 
of  any  improper  concealment  of  the  contents  of  boxes  shipped,  or  their 
value,  or  other  improper  conduct,  it  is  the  duty  of  the  carrier  to  inquire  as 
to  the  nature  and  value  of  the  goods  shipped ;  and  if  it  does  not  make  any 
such  inquiry,  and  there  is  no  improper  conduct  on  the  part  of  the  shipper, 
it  can  not  escape  liability  for  loss. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  on  the  case,  bj  the  appellee  against  the 
appellant,  to  recover  the  value  of  lost  goods  which  came  into 
the  possession  of  the  defendant  as  a  carrier.     The  facts  of  the 
case  appear  in  the  opinion- 
Messrs.  Small  &  Mooeb,  for  the  appellant. 
Messrs.  Tkumbull,  Chtjech  &  Trumbull,  for  the  appellee. 
Mr.  Chief  Justice  Scott  deli  veered  the  opinion  of  the  Court: 

The  principal  question  in  this  case  is,  whether  defendant  is 
entitled  to  the  benefit  of  the  contract  made  by  plaintiff  with 
the  Norwich  and  "Worcester  Railroad  Company,  and  the  ex- 
emptions from  liability  secured  by  it.  Under  the  facts  proven, 
we  think  it  is  not. 

It  is  stipulated,  defendant  received  the  boxes  containing 
plaintiff's  g-uods,  from   the  railroad  company,  at  Worcester, 
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Massachusetts,  directed  to  plaintiff,  at  Grand  Junction,  loM'a; 
that  the  defendant  company  was  and  still  is  a  common  carrier 
of  merchandise  for  hire,  and  tliat  all  further  evidence  on  the 
above  points  was  waived. 

It  appears,  from  the  evidence,  the  goods  were  shipped  by 
plaintiff  from  Danielsonville,  Connecticut,  by  the  Norwich  and 
Worcester  Railroad  Company,  to  Worcester,  there  to  be  deliv- 
ered to  defendant.  "When  plaintiff  delivered  his  goods,  he 
received  from  the  railroad  company  a  receipt  for  the  same,  on 
the  margin  of  which  was  written,  under  marks  and  numbers, 
"Eight  boxes,  1919  lbs.,  via  Merchants'  Despatch  from  Wor- 
cester." The  blank  used  was  such  as  was  usual  in  receipting 
for  goods  to  be  sent  to  N"ew  York  by  the  railroad  company,  to 
I^orwich,  Allyn's  Point,  or  New  London,  and  thence  to  New 
York,  by  steam  vessels  of  the  Norwich  and  New  York  Trans- 
portation Company.  Although  many  of  the  special  conditions 
and  limitations  as  to  the  liability  of  the  carrier,  therein  written, 
could  have  no  possible  application  to  plaintiff's  goods,  they 
were  not  erased.  His  goods  were  to  go  in  another  direction, 
and  not  through  the  hands  of  the  transportation  companies 
named.  The  exemptions  from  liability  were  all,  by  the  express 
terms  used  in  the  bill  of  lading,  between  the  "  shipper  of  the 
merchandise  and  the  above  transportation  companies,"  that  is, 
between  plaintiff  and  the  transportation  companies  named. 

One  of  the  transportation  companies  named  was  a  carrier  by 
steam  vessels.  Defendant  was,  in  no  just  sense,  one  of  the 
"  above  named  transportation  companies,"  and  certainly  the 
limitations  therein  contained  were  not  in  the  contemplation  of 
the  parties  when  the  bill  of  lading  was  executed.  Hence  there 
was  no  express  contract  between  plaintiff  and  the  first  cari'ier, 
of  which  defendant  was  entitled  to  the  benefit.  Plaintiff  had 
simply  contracted  with  the  railroad  company  to  carry  his  goods 
to  Worcester,  and  there  deliver  them  to  defendant.  Whatever 
limitations  of  the  carrier's  liability  were  contained  in  the  re- 
ceipt, if  any  were  in  fact  made  and  assented  to  by  the  shipper, 
were  specifically  with  the  railroad  company,  and  there  is  no 
authority  for  extending  the  exemptions,  by  construction,  to 
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other  carriers.  !N^or  is  there  any  authority  for  the  proposition 
that  the  railroad  company  could  contract,  on  behalf  of  the 
shipper,  with  defendant,  to  carry  the  goods  on  the  same  terms 
and  under  the  same  limitations  it  had  received  them,  under  a 
special  contract  with  plaintiff.  Its  duty  was,  to  safely  carry 
the  goods  to  Worcester,  and  deliver  them  to  defendant.  When 
that  duty  was  done,  it  had  performed  its  whole  duty  under  the 
bill  of  lading  in  evidence. 

It  is  only  where  the  contract  is  for  through  transportation, 
that  each  connecting  carrier  will  be  entitled  to  the  benefits  and 
exemptions  of  the  contract  between  the  shipper  and  the  first 
carrier.  The  carrier  upon  whom  the  loss  falls  is  to  be  regarded 
as  acting  under  the  contract  made  with  the  first  carrier,  and 
can  claim  the  benefits  of  any  exemption  from  liability  in  its 
favor,  had  the  suit  been  brought  against  it.  Magee  v.  Cam- 
den and  Amboy  Railroad  Co.  45  IST.  Y.  514;  Bahcock  v.  Lake 
Shore  and  Michigan  Southern  Railroad  Co.  49  N,  T.  491; 
The  yEtna  Ins.  Co.  v.  Wheeler  et  al.  49  K.  T.  616. 

But  the  bill  of  lading  in  this  case  could  never  have  been 
intended  by  the  parties  to  it  as  a  contract  for  through  trans- 
portation. On  its  face  it  was  expressly  limited  to  companies 
of  which  defendant  was  not  one.  The  undertaking  of  the  first 
carrier  was  nothing  more  than  to  carry  the  goods  to  Worcester 
and  deliver  them  to  defendant.  When  defendant  received  the 
goods  at  Worcester,  its  liability  was  that  of  a  common  carrier, 
unaffected  by  anything  contained  in  the  contract  between  the 
shipper  and  the  first  carrier.  Its  obligation  was  that  of  an 
insurer,  unrestricted  by  any  special  contract  with  the  shipper, 
and  such  liability  continued  until  it  should  deliver  the  goods 
to  a  connecting  carrier  at  Chicago. 

The  performance  of  its  duty  in  that  regard  could  not  be 
excused  by  anything  "not  occasioned  by  the  act  of  God  or  the 
public  enemy."  The  goods  were  destroyed  by  fire  while  in 
the  hands  of  defendant.  It  makes  no  difterence  the  gooda 
may  have  been  in  defendant's  warehouse.  As  we  have  seen, 
the  liability  of  common  carrier  rested  upon  defendant  until  it 
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should  deliver  the  goods  to  another  carrier,  which  was  never 
done. 

The  point  is  made  that  plaintiff  ought  to  have  disclosed  to 
the  carrier  the  nature  and  value  of  the  articles  he  was  about  to 
ship.  Tlie  boxes,  in  fact,  contained  wearing  apparel  of  plain- 
tiff and  his  wife,  and  household  goods,  of  very  considerable 
value.  Ko  information  was  given  the  first  carrier,  or  to  de- 
fendant, relative  to  the  contents  of  boxes  or  the  value  of  the 
goods,  but,  under  the  authority  of  Carrow  v.  Mich.  Cent. 
Railroad  Co.  Sept.  T.  1874,  the  law  cast  the  duty  of  inquiry 
upon  the  carrier,  unless  the  shipper  had  been  guilty  of  im- 
proper concealment.  There  is  no  evidence  of  improper  con- 
duct on  the  part  of  plaintiff,  and  nothing  is  shown  that  would 
relieve  defendant  of  its  duty  to  make  inquiry  as  to  the  nature 
and  value  of  the  contents  of  the  packages  it  was  about  to  re- 
ceive, or  be  responsible  for  the  full  value. 

It  is  no  doubt  true  the  articles  lost,  as  shown  by  the  list,  was 
a  most  remarkable  collection,  but  we  can  not  undertake  to  say, 
as  a  matter  of  law,  plaintiff  and  wife  did  not  have  them. 
"Whether  they  would  invest  so  much  money  in  such  articles,  is 
a  matter  of  taste.  The  value  of  the  goods  lost  was  a  question 
of  fact  for  the  court,  and  treating  its  finding  as  we  would  the 
verdict  of  a  jury,  we  see  no  reason  that  would  justify  a  reversal 
of  the  judgment. 

The  judgment  must  be  aflfirmed. 

Judgment  affirmed. 


Henry  Fauntleroy  et  al. 

V. 

Sextius  N".  Wilcox  et  al. 

1.  FnAtTD — representations  not  relied  on,  no  ground  for  avoiding  contract. 
The  fact  that  the  owner  of  property  which  is  the  subject  of  a  contract  makes 
representations  as  to  their  quality  which  prove  to  be  untrue,  will  not  furnish 
ground  for  aroiding  liability  under  the  contract,  where  the  other  party  does 


478  Fauntlekot  et  al.  v.  Wilcox  et  al.        [Sept.  T. 

Opinion  of  the  Court. 

not  rely  on  such  representations,  but  enters  into  the  contract  upon  his  own 
investigation  and  examination. 

2.  A  party  disposing  of  logs  to  be  manufactured  into  lumber,  is  not  re- 
quired to  under-estimate  their  value,  but,  on  the  other  hand,  he  will  have 
the  clear  right  to  extol  their  superior  quality,  by  any  and  all  fair  means,  to 
procure  a  good  price,  and  if  he  refuses  to  warrant  their  quality,  and  requires 
the  other  party  to  examine  for  himself  before  making  the  contract,  such 
other  party  will  have  no  right  to  complain,  though  the  seller  gave  it  as  his 
opinion  that  the  logs  would  produce  a  greater  per  cent  of  superior  lumber 
than  was  actually  realized. 

3.  Same — every  false  afflrmation  does  not  amount  to.  While  it  is  true 
that  fraud  vitiates  all  contracts,  yet  every  false  aflBrmation  does  not  amount 
to  a  fraud.  A  knowledge  of  the  falsity  of  the  representation  must  rest  with 
the  party  making  it,  and  he  must  use  some  means  to  deceive  or  circumvent. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

Mr,  Melville  W.  Fuller,  for  the  appellants. 
Messrs.  Waite  &  Clarke,  for  the  appellees. 

Per  Curiam:  This  was  a  bill  in  equity,  brought  by  Sextius 
N.  Wilcox  and  Lester  C.  Morgan,  in  the  Superior  Court  of  Cook 
county,  against  Henry  Fauntleroy,  F.  S.  Fauntleroy,  and  Eu- 
gene Fauntleroy,  to  recover  the  purchase  price  of  certain  logs, 
under  a  contract  in  writing,  and  to  close  up  a  joint  adventure 
created  under  said  written  contract.  The  defendants  answered 
the  bill,  and  also  filed  a  cross-bill.  Both  were  heard  together, 
and  on  the  hearing  the  cross-bill  was  dismissed,  and  relief  was 
decreed  under  the  bill.  To  reverse  the  decree,  the  defendants 
in  the  bill  have  brought  this  appeal. 

Elaborate  briefs  have  been  filed  by  counsel  representing  each 
side  of  the  case,  which  are  confined  chiefly  to  the  discussion  of 
questions  of  fact. 

We  have  carefully  examined  the  evidence  and  the  arguments 
of  counsel,  but  we  do  not  deem  it  necessary  to  enter  upon  a 
critical  or  minute  discussion  of  the  testimony  heard  by  the 
court  on  the  trial  of  the  cause,  for  the  reason  that  it  would  be 
of  no  practical  benefit  to  either  of  the  parties  or  the  profession. 

In  February,  1873,  appellees  had,  on  White  river,  Newagee 
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coiintj,  Michigan,  a  large  quantity  of  pine  saw-logs,  estimated 
10  be  not  less  than  7,000,000  nor  over  9,000,000  feet,  board 
measure.  The  appellants  were  lumbermen  in  Chicago.  On 
the  6th  daj  of  February,  1873,  a  joint  adventure  was  formed, 
consisting  of  appellees  of  the  one  part  and  appellants  of  the 
other,  for  the  sale  and  manufacture  of  the  logs  into  lumber. 
The  terms  and  conditions  of  the  agreement  entered  into  were 
reduced  to  writing,  and  signed  by  the  parties  on  the  6th  day 
of  February,  1873. 

Under  the  contract,  the  appellees  agreed  to  use  their  entire 
capital,  which  was  not  to  be  less  than  $30,000,  and  from  the 
capital  and  sales  of  lumber  appellants  were  to  pay  all  expenses 
for  driving,  rafting  and  sawing  the  logs,  and  shipping  and 
handling  the  lumber  manufactured;  also,  yard  rent  and  piling 
expenses,  as  they  accrued.  And  after  they  were  provided  for, 
all  balance  of  money  which  could  be  spared  from  the  capital 
and  credit  of  appellants  was  to  be  paid  to  appellees,  from  time 
to  time,  for  the  logs  furnished  by  appellees,  at  certain  specified 
prices  named  in  the  agreement,  until  the  logs  were  fully  paid 
for.  The  appellants  also  agreed,  by  the  contract,  to  use  their 
best  efforts  to  save  out  of  the  business,  by  May  1,  1873,  at  least 
$10,000,  to  be  paid  appellees  as  an  advance  on  the  logs. 

The  contract  contained  a  further  provision,  as  follows:  "It 
is  further  understood  and  agreed  by  the  parties  hereto,  that, 
unless  they  may  hereafter  mutually  agree  to  continue  this  busi- 
ness for  a  longer  time,  it  shall  cease  and  be  closed  up  in  the 
following  manner:  On  April  1,  1874,  at  that  time,  an  account 
of  stock  shall  be  taken  of  all  the  kinds  and  qualities  of  lumber 
then  on  hand,  and,  after  subtracting  from  the  same  the  amount 
of  lumber  hereinbefore  mentioned,  as  per  the  terms  of  this 
contract,  the  balance  shall  be  sold  at  the  highest  prices  at  that 
date  that  can  be  obtained,  and  the  profits  of  the  business  thus 
ascertained  shall  be  divided  equally,  it  being  understood  tliat 
all  yard  expenses  and  liabilities  from  that  date  sliall  be  assumed 
by  said  first  parties;  it  being  the  intention  of  the  parties 
hereto,  first,  to  buy  of  said  second  parties  all  the  logs  now  in 
or  going  into  "White  river  on  the  jobs  aforesaid,  at  the  prices 
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named  above,  and,  from  that  time  forward,  that  both  first  and 
second  parties  shall  be  equally  interested  in  the  product  and 
sale  of  product  of  said  logs,  and  to  have  the  entire  advantage 
to  them  of  the  retail  lumber  market,  and  also  the  use  of  the 
yards,  capital  and  credit  of  said  first  parties  to  the  joint  adven- 
ture; and,  further,  that  the  joint  adventure  shall  own  said  logs 
and  the  log  marks  thereon,  and  have  the  same  without  interest 
for  any  amount  at  any  time  unpaid  on  same,  which,  at  the 
prices  put  upon  said  logs,  is  understood  to  be  equal  in  advan- 
tage to  the  capital  and  good  will  of  said  first  parties,  and  their 
services  in  the  business." 

The  main  ground  relied  upon  by  appellants  to  defeat  the 
complainants  in  their  action,  was,  that  they  were  induced  to 
enter  into  the  contract  by  fraudulent  representations  made  by 
appellee  "Wilcox  in  regard  to  the  quality  of  the  logs  which 
were  the  subject  matter  of  the  contract. 

The  facts  and  circumstances  connected  with  the  making  of 
the  contract  will  not,  however,  sustain  the  position  assumed. 
Wilcox,  no  doubt,  gave  it  as  his  opinion  that  the  logs  were  of 
a  good  quality  of  timber,  but  he  had  not  seen  them,  and  so 
informed  appellants,  although  he  had  seen  the  timber  before  it 
had  been  cut;  but  he  would  not  sell  unless  appellants  would 
go  or  send  a  person  to  examine  the  logs.  One  of  the  appel- 
lants went  to  the  logging  camps  in  Michigan,  where  ample 
facilities  were  afforded  him,  and  made  a  personal  examination 
of  the  logs.  He  came  back  and  reported  the  quality  and  con- 
dition of  the  logs,  and  then,  after  some  time  spent  in  negotia- 
tion, the  contract  was  prepared  and  executed,  and  this,  too, 
after  Wilcox  had  expressly  refused  to  warrant  the  quality  of 
the  logs. 

Now,  conceding  it  to  be  true  that  Wilcox  made  representa- 
tions concerning  the  quality  of  the  logs,  it  is  apparent  appel- 
lants did  not  rely  upon  these  representations,  but,  on  the  other 
hand,  entered  into  the  contract  on  information  derived  from 
their  own  investigation  and  examination. 

After  the  return  of  appellants  from  Michigan,  there  was 
much  dickering  between  the  parties,  and  expressions  of  opin- 
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ion.  The  contract  was  written,  changed,  and  re-written,  and, 
finally,  the  original  price  of  the  logs  was  somewhat  reduced, 
and  the  contract  finally  executed. 

If  a  contract  entered  into  after  such  mature  deliberation  as 
was  exercised  in  this  case  by  appellants  could  be  set  aside  and 
avoided,  we  can  scarcely  conceive  of  any  case  where  a  contract 
might  not,  on  the  same  princij^le,  be  avoided. 

It  was  not  to  be  expected  of  Wilcox,  in  making  the  contract, 
nor  did  the  law  require  it,  that  he  should  underestimate  the 
value  of  his  property.  But,  on  the  other  hand,  he  had  the 
clear  right  to  extol  its  superior  qualities,  and  by  any  and  all 
fair  means  induce  appellants  to  pay  him  a  good  price  therefor; 
and  when  he  refused  to  warrant  the  quality  of  the  logs,  and 
required  appellants  to  examine  for  themselves  before  making 
the  contract,  they  have  no  legal  ground  for  complaint,  even 
tliough  he  insisted  and  gave  it  as  his  opinion  that  the  logs 
would  produce  a  greater  per  cent  of  superior  lumber  than  was 
actually  realized. 

While  it  is  true,  fraud  vitiates  all  contracts,  yet  every  false 
affirmation  does  not  amount  to  a  fraud.  A  knowledge  of  the 
falsity  of  the  representation  must  rest  with  the  party  making 
it,  and  he  must  use  some  means  to  deceive  or  circumvent. 
WalTcer  v.  Hough,  59  111.  375. 

The  fact  that  appellants  made  a  personal  examination  of  the 
logs  before  making  the  contract,  shows  they  did  not  rely  upon 
what  was  said  by  Wilcox;  and  the  fact  that  Wilcox  insisted 
upon  an  examination,  repels  the  idea  that  he  was  trying  to 
deceive. 

It  would  be  difficult  to  conceive  how  appellants  could  be 
deceived  by  any  opinion  given  by  Wilcox,  when  they  sent  one 
of  their  number,  who  was  believed  to  be  experienced,  to  exam- 
ine and  investigate  for  themselves.  If,  then,  the  contract  was 
fairly  entered  into  by  the  parties,  and  appellees  have  substan- 
tially kept  and  performed  their  part  of  the  agreement,  which 
the  evidence  seem8  to  establish,  their  right  of  recovery  can  not 
be  questioned. 

31— 80th  III. 
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"We  liave  given  tlie  evidence  a  careful  investigation,  and  we 
are  satisfied  the  decree  was  fullj  justified  bj  the  proofs.  It 
M'ill,  therefore,  be  afiirmed. 

Decree  affirmed. 


The  City  of  Chicago 

V. 

Joseph  Barbian. 

1.  Condemnation  op  property — effect  of  judgment.  No  order  or 
judgment  caa  be  entered  of  binding  force  on  an  application  to  condemn 
property  for  right  of  way,  so  as  to  confer  a  present  right  to  take  or  damage 
real  estate,  before  payment  of  the  compensation  found ;  all  that  can  be  done, 
under  the  constitution,  is  to  enter  a  judgment  or  order  vesting  the  right  to 
take  or  damage  the  properly  as  desired,  upon  the  performance  of  the 
condition  precedent  of  making  the  compensation  fixed  by  the  jury. 

2.  The  judgment  of  the  court  on  condemnation  of  property  for  public 
use  is  conditional,  depending  on  the  payment  of  the  damages  found,  and 
the  party  seeking  condemnation  acquires  no  vested  right  until  such  paj''- 
ment  is  made  or  the  sum  deposited,  and  the  rights  of  the  parties  are  recip- 
rocal, so  that  the  property  owner  has  no  vested  right  in  the  damages  found 
by  the  jury  until  the  same  is  paid  or  deposited.  If  the  property,  however, 
is  taken  or  damaged  by  the  owner's  consent  before  compensation  is  made, 
the  owner  will  then  have  a  vested  right  in  the  compensation  when  ascer- 
tained. 

3.  Same — abandonment  of  proceeding .  "Where  land  is  condemned  for  pub- 
lic  use,  and  the  condition  of  the  order  is  not  complied  with  in  a  reasonable 
1  ime  by  the  payment  of  the  damages  and  taking  possession  of  the  property, 
the  proceedings  will  be  regarded  as  abandoned,  and  a  court  of  equity  would 
enjoin  any  attempt  to  proceed  under  them. 

4.  Sa'si'k— judgment — interest  and  execution.  Where  the  property  con- 
demned has  not  been  taken  or  damaged,  the  order  or  judgment  on  the 
assessment  of  the  jury  will  not  bear  interest,  and  no  execution  can  be 
iiwarded  for  the  collection  of  the  sum  so  assessed. 

5.  Same — city  may  abandon  after  damages  are  assessed.  A  proceeding  to 
condemn  real  estate  for  public  use  may  be  abandoned  at  anj'^  time  after 
ihe  damages  are  assessed,  and  before  payment  thereof  or  its  deposit  for 
the  owner,  wlicu  the  property  has  remained  unmolested,  and  the  court  will 
not  in  such  case  compel  the  payment  of  the  compensation  found,  by 
r/ianda7nus. 
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Appeal  from  tlie  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  T.  Lyle  Dickey,  and  Mr,  Francis  Adams,   for   the 

appellant. 

Messrs.  Nissen  &  Barntjm,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  appeal  is  prosecuted  to  reverse  a  judgment  of  the 
court  below  overruling  the  respondent's  demurrer  to  the  peti- 
tion of  the  relator. 

The  mandajnus  asked  for  is  to  compel  the  lew  and  collec- 
tion of  a  tax  for  the  payment  of  a  sum,  ascertained  and  re- 
ported by  a  jury,  and  adjudged  by  a  court  of  competent 
jurisdiction  to  be  compensation,  for  damages  to  be  sustained 
by  the  relator  to  certain  property,  by  reason  of  the  widening 
of  jS^orth  State  street,  in  the  city  of  Chicago. 

After  the  return  of  the  jury,  ascertaining  and  reporting  the 
amount  of  damages  to  be  sustained  to  the  relator's  property, 
by  the  contemplated  improvement,  the  respondent,  by  its 
attorney,  entered  its  motion  for  a  new  trial.  Without  this 
motion  having  been  disposed  of  by  the  court,  the  record  shows 
as  follows: 

"  On  this,  tiie  3d  day  of  December,  A.  D.  1873,  being  one 
of  the  days  of  the  December  term,  A.  D.  1873,  of  the  court, 
comes  John  A.  Huck,  one  of  the  defendants  herein,  as  owner, 
by  Barnum  &  Nissen,  his  attorneys,  and  in  open  court  enters 
a  remittitur  of  the  sum  of  $7000  from  the  amount  of  $30,000 
awarded  by  said  jury  as  damages  for  arched  cellars  and  other 
improvements  on  lots  4,  5,  6,  7  and  8,  of  block  4,  of  H.  O. 
Stone's  sub-division  of  Astor's  addition  to  Chicago,  and  original 
lot  8,  of  Astor's  addition  to  Chicago.         *         *         *         * 

"  And  thereupon  the  city  of  Chicago,  by  M.  F.  Tuley,  coun- 
sel t  o  the  corporation,  moves  the  court  for  leave  to  withdraw  the 
motion  of  plaintiff  for  a  new  trial,  which  motion  is  granted. 
And  thereupon,  on  motion  of  M.  F.  Tuley.  counsel  to  the  corpo- 
ration, the  court  doth   order  and  adjudge  that  the  respective 
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owners  of  the  several  pieces  or  parcels  of  land,  improvements 
and  property  hereinafter  described,  receive  of  the  said  city  of 
Chicago  the  respective  sums  of  money  awarded  by  said  jmy 
as  the  just  compensation  for  taking  and  damaging  such  land, 
improvements  and  property  respectively,  less  the  said  amount 
so  remitted,  as  follows,  to-wit." 

Then  follows  a  description  of  the  property,  after  which  the 
record  proceeds: 

"  And  it  is  further  ordered,  that  the  city  of  Chicago  pay  the 
said  several  sums  of  money,  together  with  the  amount  of  costs, 
of  this  proceeding  (to  be  taxed),  into  this  court,  and  that 
upon  such  payment  being  made  into  this  court,  the  said  city 
of  Chicago  shall  have  the  right,  at  any  time  thereafter,  to  take 
possession  of  or  damage  the  said  improvements  and  property, 
in  respect  to  which  such  compensation  shall  have  been  so  paid 
or  deposited  as  aforesaid." 

Afterwards,  and  on  the  1st  day  of  June,  1874,  the  respond- 
ent, by  an  ordinance  then  adopted,  repealed  the  ordinance 
under  which  the  proceedings  for  condemnation  were  had,  and 
discontinued  all  further  proceedings  for  making  the  improve- 
ment thereby  contemplated. 

It  is  not  pretended  that  any  portion  of  the  relator's  prop- 
erty has  been  actually  taken  or  damaged  by  the  respondent  for 
the  contemplated  improvement,  but  the  contrary  is  conceded 
to  be  the  fact. 

The  only  question  we  find  it  necessary  to  examine  is,  did 
the  relator  have  a  vested  right  in  the  order  or  judgment  of 
the  court,  before  recited,  which  was  not  defeated  by  the  re- 
spondent discontinuing  the  contemplated  improvements,  and 
failing  to  take  or  damage  the  relator's  property,  as  contem- 
l^lated  by  the  proceedings  for  condemnation  ? 

Under  the  present  constitution  the  relator  was  entitled  to 
have  compensation  made  to  him  before  his  property  could  be 
taken  or  damaged ;  People  ex  rel.  v.  McRoherts^  62  111.  88 ; 
and,  therefore,  no  judgment  or  order  of  court,  of  binding 
force,  could  be  entered  in  advance  of  the  taking  or  damaging 
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of  property,  and  the  making  of  compensation  therefor,  con- 
ferring npon  the  applicant  for  condemnation  a  present  right 
in  the  property;  all  tliat  conld  be  done  being  to  enter  a  judg- 
ment or  order  vesting  the  right  to  take  or  damage  the  property 
as  desired,  npon  the  performance  of  the  condition  precedent 
of  making  the  compensation  ascertained  by  the  verdict  of  a 

The  statute  under  which  this  condemnation  proceeding  was 
instituted  and  carried  on,  art.  9  of  chap.  24  of  Eevised  Statutes 
of  1874,  p.  232,  pursues  this  requirement  of  the  constitution, 
and  provides  by  §  14:  "Any  final  judgment  or  judgments, 
rendered  by  said  court,  upon  an}*  finding  or  findings  of  any 
jury  or  juries,  shall  be  a  lawful  and  sufilcient  condemnation 
of  the  land'  or  property  to  be  taken  upon  the  payment  of  the 
amount  of 'such  finding,  as  hereinafter  provided."  *  * 

And,  by  §  15 :  '*  The  court,  upon  proof  that  said  just  com- 
pensation, so  found  by  the  jury,  has  been  paid  to  the  person 
entitled  thereto,  or  has  been  deposited  as  directed  by  the  court, 
*  *  *  shall  enter  an  order  that  the  city,  or  village, 
shall  have  the  right,  at  any  time  thereafter,  to  take  possession 
of  or  damage  the  property  in  respect  to  which  such  compen- 
sation shall  have  been  so  paid  or  deposited,  as  aforesaid." 

This  would  seem  to  clearly  indicate,  first,  that  the  judgment 
-to  be  rendered  on  the  verdict  of  the  jury  is  conditional,  and  is 
to  be  a  sufficient  judgment  of  condemnation  only  when  pay- 
ment shall  be  made  of  the  amount  of  the  finding;  and,  second, 
that  no  right,  either  to  take  or  damage  the  property,  shall  vest 
in  the  applicant  for  condemnation,  until  such  payment  shall 
have  been  made.  Until  then,  the  owner  is  entitled  to  the  abso- 
lute control  and  use  of  his  property,  and  he  can  not  be  deprived 
thereof  until  the  order  shall  be  made  prescribed  by  section 
15,  on  proof  being  made  of  payment,  etc.,  as  therein  provided. 

The  compensation  to  be  made  is  for  '■'■  property  taken  or 
damaged^''  and  no  property  shall  be  taken  or  damaged  until 
compensation  shall  be  made.  The  rights  of  the  parties  are 
correlative  and  have  a  reciprocal  relation — the  existence  of  tlie 
one  depending  on  the  existence  of  the  other.     AVhen  the  party 


486  City  of  Chicago  v.  Baebian.  [Sept.  T. 

Opinion  of  the  Court. 

seeking  condemnation  acquires  a  vested  right  in  the  property, 
the  owner  has  a  vested  right  in  the  compensation;  but  since 
no  vested  right  can  be  acquired  in  the  property,  without  the 
owner's  consent,  until  compensation  shall  be  paid,  it  must  fol- 
low there  can  be  no  vested  right  in  the  compensation  until 
after  the  amount  is  paid.  Of  course,  if,  by  the  owner's  con- 
sent, either  express  or  implied,  the  property  is  taken  or  dam- 
aged before  compensation  is  made,  the  owner  has  a  vested 
right  in  the  compensation.  But,  assuming  the  proceedings  to 
be  simply  a  regular  condemnation  under  the  statute,  unaffected 
by  the  contracts  or  torts  of  the  party  seeking  condemnation, 
the  property  owner's  right  under  his  judgment  is,  to  have  his 
compensation  before  his  property  is  taken  or  damaged;  where- 
fore, if  it  is  never  taken  or  damaged  there  is  no  basis  whereon 
to  rest  his  claim  for  compensation. 

In  answer  to  the  suggestion  of  evil  that  might  result  from 
having  such  a  judgment  suspended  indefinitely  over  property, 
it  is  sufficient  to  say  no  such  result  need  follow.  Unless  the 
condition  should  be  complied  with  within  a  reasonable  time, 
by  the  payment  of  the  damages,  and  the  taking  possession  of 
the  property  condemned,  the  proceedings  would  be  regarded  as 
abandoned,  and  a  court  of  equity,  if  need  be,  would  stay  any 
attempt  to  proceed  under  them. 

But  judgments,  like  this,  have  been  held  to  bear  interest  as 
other  judgments,  and  it  is  argued  that  this  proceeds  upon  the 
assumption  that  the  amount  found  as  damages  is  absolutely 
due  the  property  owner,  without  reference  to  the  subsequent 
contingency  of  whether  the  party  procuring  the  condemnation 
shall  or  shall  not  take  or  damage  the  property. 

That  such  a  judgment  bears  interest  was  first  announced  in 
Oookv.  South  Park  Cormnissio7iers,  61  111.  115,  where  it  was 
assumed  possession  had  been  taken  of  tlie  property,  prior  to 
the  judgment  of  coudenmation,  and  subsequently  held ;  and  it 
was  allowed,  not  because  the  order  of  court  possessed  all  the 
elements  of  an  absolute  judgment,  but  because  it  was  within 
tlie  spirit  oi  the  statute  allowing  interest  on  judgments.  And 
iu  the  subsequent  case  of  /.•  and  St.  L.  R.  B.  Co.  v.  JfcOHn- 
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iocJc,  68  111.  296,  \rhere  interest  was  also  allowed  upon  a  like 
judgment,  the  fact  was  made  to  distinctly  appear  that  posses- 
sion had  been  taken  and  retained  of  the  condemned  property. 

But  if  the  judgment  is  that  the  propertj^  owner  shall  ab- 
solutely recover  the  amount  found  as  compensation,  without 
reference  to  any  future  contingency,  why  shall  an  execution 
not  issue  on  it,  when  the  party  is  one  against  whom  an  execu-- 
tion  may  lawfully  be  issued  on  an  ordinary  judgment? 

Commencing  as  early  as  the  case  of  0.  and  M.  R.  R.  Co. 
V.  Bull,  20  111.  218,  and  extending  through  numerous  cases 
down  to  the  present  time,  the  court  has  uniformly  held  that  an 
execution  would  not  issue  on  such  a  judgment.  The  reason 
controlling  the  decisions  is,  the  judgment  is  not  absolute,  but 
conditional,  and  the  statute  has  provided  for  its  enforcement 
only  through  the  performance  of  the  condition. 

In  a  recent  case,  which  arose  under  the  ''  act  to  provide  for  the 
exercise  of  the  right  of  eminent  domain,"  in  foi'ce  July  1, 
WJ^—St.  L.  and  S.  E.  Ry.  Co.  v.  Teters,  68  111.  144,  this 
question  was  fully  discussed,  and  inasmuch  as  there  is  no  sub- 
stantial diiference  between  the  two  statutes,  so  far  as  the  ques- 
tion under  consideration  is  concerned,  what  was  there  said  is 
conclusive  of  the  question.  The  court  said:  "  Where  the  com- 
pany has  not  appropriated  the  land  at  the  time  of  the  trial,  it 
would  be  improper  to  render  a  judgment  for  the  recovery  of 
the  money,  or  to  award  execution,  because  it  could  not  be  known 
that  the  company  will  ever  enter  upon  the  land.  It  is,  under 
the  statute,  the  payment  of  the  money  found  by  the  jury,  and 
not  the  order  of  the  court  alone,  that  confers  the  right.  Al- 
though the  petition  has  been  filed,  the  damages  assessed,  and 
the  order  of  the  court  pronounced  and  entered,  the  money  must 
be  paid  before  the  right  to  enter  attaches,  and  until  they  pay 
the  damages,  they  have  the  right  to  abandon  the  location  of 
the  route  thus  made,  and  adopt  some  other.  Hence  it  is  im- 
proper to  render  a  judgment  of  recovery  or  award  execution, 
unless  the  jury  find,  or  it  conclusively  appears  from  the  record, 
that  the  company  has  entered  and  is  in  possession  of  the  land 
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souglit  to  be  condemned."     See  also,  P.  and  R.  I.  Ry.  Co.  v. 
Rice,  75  111.  330. 

The  relator  having  suffered  no  injury,  either  by  the  taking 
or  damaging  of  his  property,  has  no  cause  to  complain  of  the 
hardship  of  a  ruling  which  remits  him  to  the  collection  of  his 
judgment  through  the  mode  which  it  alone  contemplates; 
namely,  the  retention  of  his  property  until  the  amount  shall 
be  paid. 

We  have  carefully  examined  the  numerous  authorities  cited  by 
the  counsel  for  the  relator.  Many  of  them  are  plainly  distin- 
guishable from  the  present  case,  in  this:  They  recognize  a 
present  vested  interest  in  the  property  condemned,  in  the  party 
seeking  condemnation.  In  other  of  the  cases,  seemingly  in 
conflict  with  the  views  we  have  expressed,  our  familiarity  with 
the  statutes  affecting  the  cases  "is  not  sufficient  to  enable  us  to 
perceive  to  what  extent  they  correspond  or  differ  from  that  un- 
der which  the  proceedings  here  in  controversy  were  had.  The 
Baltimore  and  Susquehanna  Ry.  Go.  v.  Nesbit,  10  Hd.  395, 
Garrison  v.  The  Gity  of  New  Torh,  21  Wallace,  196,  and 
Stacey  v.  The  Vermont  Gentral  Ry.  Go.  27  Yermont,  39, 
cited  by  counsel  for  the  respondent,  are  ably  considered  cases, 
and  sustain  fully  our  position.  We  would  be  exceedingly  re- 
luctant, in  any  case,  to  enforce  the  grievous  and  unprofitable 
burden  upon  taxpayers  here  attempted,  unless  the  unmistakable 
letter  of  the  law  left  no  alternative  discretion;  and,  in  the 
present  instance,  we  have  no  difficulty  in  determining,  what- 
ever may  have  been  concluded  elsewhere,  the  judgment  con- 
templated by  the  statute  is  not  enforcible  by  mandamus., 
where  the  condemnation  proceedings  have  been  discontinued, 
and  the  property  of  the  relator  has  been  neither  taken  nor  dam- 
aged. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  direction  to  that  court  to  enter  judgment  sus- 
taining the  demurrer  to  the  petition. 

Judgment  reversed. 

Mr.  Justice  Dickey,  having  been  of  counsel  in  this  case, 
took  no  part  in  its  decision. 
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Harry  H.  Honore,  Jr. 

V. 

The  Home  Natiot^al  Bai^k  of  Chicago. 

1.  Practice — affidavit  of  merits.  If  the  defendant  is  a  resident  of  the 
county  where  suit  is  brought,  the  plaintiiT  may  file  an  affidavit  of  merits 
with  his  declaration,  and  have  judgment  by  default,  unless  the  defendant, 
his  agent  or  attorney  shall  file  an  affidavit  of  merits  with  his  plea. 

2.  The  plaintift"  is  not  required  to  file  his  own  affidavit  in  such  a  case, 
but  it  may  be  made  by  him,  his  agent,  his  attorney,  or  any  other  person  who 
Knows  and  can  swear  to  the  necessary  facts. 

3.  Where  it  appears  that  the  defendant  was  served  with  process  in  the 
county  where  the  suit  is  brought,  it  will  be  presumed,  in  the  absence  of 
contrary  proof,  that  he  resided  in  that  county  at  the  time. 

4.  The  affidavit  filed  with  a  declaration,  to  reqviire  an  affidavit  of  merits 
from  the  defendant,  need  not  be  entitled  as  of  the  term  of  court. 

5.  It  is  not  necessary  that  the  plaintiff's  affidavit  should  appear  to  have 
been  filed  after  the  suit  is  commenced.  It  is  sufficient  if  filed  with  the  dec- 
lai'ation,  either  before  or  after  the  commencement  of  the  suit. 

6.  Constitutional  law — act  requiring  affidavit  of  merits.  The  legis- 
lature is  not  prohibited  by  the  constitution  from  requiring  au  affidavit  of 
merits  to  be  filed  with  a  plea.  It  seems  it  has  power  to  require  all  plead- 
ings to  be  sworn  to  as  a  condition  precedent  to  their  being  filed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  John  W.  Showaltek,  for  the  appellant. 

Messrs.  Chetlain  &  Gregory,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  brought  an  action  of  assumpsit  in  the  Superior 
Court  of  Cook  county,  against  appellant.  He  filed  a  plea  of  non- 
assumpsit,  and  plaintiff  afterwards  moved  the  court  to  strike 
the  plea  from  the  files,  and  for  a  judgment  by  default.  In 
support  of  his  motion  he  relied  on  the  affidavit  of  merits  filed 
with  his  declaration.  The  court  thereupon  sustained  the  mo- 
tion and  entered  the  default  and  final  judgment  against  defend- 
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ant.  He  excepted,  and  appealed  to  this  court,  and  asks 
a  reversal,  on  the  ground,  as  he  claims,  that  the  action  of  the 
court  was  unauthorized  by  the  statute. 

Section  37,  chapter  110,  Revised  Statutes  1874,  provides 
that,  "  If  the  plaintiff  in  any  suit  upon  a  contract,  express  or 
implied,  for  the  payment  of  money,  shall  file  with  his  declara- 
tion an  afiidavit  showing  the  nature  of  his  demand,  and  the 
amount  due  him  from  the  defendant,  after  allowing  the  defend- 
ant all  his  just  credits,  deductions  and  set-offs,  if  any,  he  shall 
be  entitled  to  judgment  as  in  case  of  default,  unless  the  de- 
fendant, his  agent  or  attorney,  if  defendant  is  a  resident  of  the 
county  in  which  the  suit  is  brought,  shall  file  with  his  plea  an 
afiidavit,  stating  that  he  verily  believes  he  has  a  good  defense 
to  said  suit."  The  whole  question  turns  on  the  true  construc- 
tion of  this  section. 

If,  then,  appellant  was  a  resident  of  Cook  county,  under  any 
construction  we  are  able  to  give  the  statute,  the  cashier  had  a 
right  to  make  the  afiidavit  of  merits.  Whatever  construction 
may  be  given  to  the  statute  when  a  defendant  is  not  a  resident 
of  the  county,  it  seems  to  us  as  obvious  that  when  he  is  a  res- 
ident of  the  county,  the  plaintiff  may  file  an  afiidavit  and  have 
his  judgment,  unless  the  defendant,  his  agent  or  attorney  shall 
file  an  affidavit  of  merits  with  his  plea.  The  plaintiff,  accord- 
ing to  the  terms  of  the  statute,  is  not  required  to  file  his  own 
affidavit,  but  "  an  affidavit."  It  may  be  made  by  him,  his  at- 
torney, his  agent,  or  any  other  person  who  knows  and  can 
swear  to  the  facts.  This  affidavit  states  all  that  the  law 
requires. 

But  it  is  said  there  is  nothing  to  show  that  the  defendant 
was  a  resident  of  Cook  county.  The  summons  in  the  record 
shows  that  it  was  issued  to  the  sheriff  of  Cook  county,  and 
that  it  was  duly  served  by  his  deputy,  and  in  the  county,  as  he 
had  no  power  to  go  beyond  its  limits  for  the  purpose.  This, 
then,  raises  a  presumption  that  Cook  county  was  his  place  of 
residence,  to  authorize  the  court  to  require  an  affidaAdt  of  mer- 
its to  the  plea.  Had  it  been  shown  that  defeudant  was  not  a 
resident,  then  the  question  would  liave  been  raised  whether  a 
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non-resident  of  tlie  county  wonld  be  required  to  file  an  affida- 
vit of  merits.  And  we  apprehend  his  non-residence  of  the 
county  could  have  been  shown  by  any  credible  person  who 
knew  the  fact  and  would  have  inade  the  afiidavit. 

But  it  is  insisted  that  the  affidavit  accompanying  appellee's 
declaration  was  not  properly  entitled.  The  venue  is  given  in 
the  caption,  and  it  is  entitled,  "  In  the  Superior  Court  of  Cook 
county,"  aTid  was  sworn  to  on  the  4th  of  November,  1874,  and 
filed  on  the  same  day.  It  was  entitled  in  the  case,  and.  so  far 
as  we  can  see,  is  fully  identified  as  belonging  to  the  case.  But 
it  is  said  that  it  was  not  entitled  as  of  the  term.  This  seems 
to  be  hypercritical.  It  is  believed  not  to  have  been  the  prac- 
tice to  do  so.  unless  it  be  with  pleas  in  abatement,  declarations, 
and.  perhaps,  affidavits  upon  which  suits  are  based,  for  the 
last  half  century  or  more,  even  if  it  ever  was  the  custom  of  so 
entitling  pleas  in  bar,  or  affidavits  used  during  the  progress  of 
the  trial.  To  require  such  unnecessary  exactness  in  such  cases 
would  be  well  calculated  to  stifle  instead  of  to  promote  justice. 
Such  a  requirement  could  answer  no  beneficial  end.  The  tile 
mark  shows  when  the  paper  became  a  part  of  the  papers  in  the 
cause,  and  it  can  only  be  presumed  that  it  is  to  be  used  on  the 
hearing  of  the  matter  to  which  it  refers,  either  at  the  term 
when  filed  or  at  a  subsequent  term. 

It  is  urged  that  it  does  not  appear,  with  legal  certainty,  that 
the  suit  had  been  commenced  when  the  affidavit  was  filed. 
The  record  shows  that  the  praecipe  and  declaration  were  filed 
on  the  4th  day  of  November,  1874,  and  that  a  summons  was 
issued  thereon  on  the  same  day.  We  will  not  give  so  strict  a 
construction  to  the  statute  as  to  require  that  the  affidavit  must 
be  filed  after  the  suit  is  brought.  But  if  it  was  filed  with  the 
declaration,  the  requirement  of  the  statute  was  answered.  The 
praecipe  may  be  filed,  the  summons  issued  and  served,  and  the 
declaration  and  affidavit  may  be  filed  afterwards.  Or,  the  dec- 
laration and  affidavit  may  be  filed  and  the  summons  afterwai-ds 
issued,  and  there  could  be  no  objection  taken.  The  statute 
only  requires  the  affidavit  to  be  filed  with  the  declaration,  and 
it  must  be  obvious  to  all,  that  whenever  it  is  regular  to  file  the 
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declaration  the  affidavit  may  be  filed  at  the  same  time.     There 
is  no  force  in  this  objection. 

The  plaintiff,  then,  having  complied  with  the  37th  section  of 
the  statute,  defendant  was  required  to  file  an  affidavit  of  merits 
as  a  condition  to  the  right  to  plead.  Or,  in  other  words,  to 
entitle  a  plea  to  the  merits  to  be  filed,  its  truth,  in  whole  or  in 
part,  in  effect,  is  required  to  be  verified  by  affidavit.  Appel- 
lant not  having  thus  verified  his  plea,  it  was  improperly  filed, 
and  the  court  below  did  not  err  in  striking  it  from  the  files,  and 
when  so  stricken  out,  the  court,  under  the  statute,  had  full 
power  to  render  judgment  as  though  no  plea  had  ever  been 
filed. 

But  it  is  uro^ed  that  this  section  is  unconstitutional.  The 
General  Assembly  has  the  undoubted  right  and  ample  power  to 
prescribe  the  practice  of  our  courts,  and  to  alter  and  change 
the  same  as  they  may  think  the  promotion  of  justice  requires. 
"We  have  never  heard  it  questioned  that  the  General  Assembly 
has  the  power  to  require  any  or  all  i^leadings  to  be  sworn  to  as 
a  condition  precedent  to  their  being  filed  in  a  case.  And  this 
is  the  effect  of  this  statute,  and  its  only  effect. 

In  the  case  of  Roberts  v,  Thomson^  28  111.  79,  it  was  said 
that  a  similar  law  "Was  thought  by  the  General  Assembly  to 
be  a  salutary  rule  of  practice,  and  we  do  not  feel  warranted  in 
encouraging  the  effort  to  exalt  it  to  the  dignity  of  a  constitu- 
tional question  by  discussing  it  now;  we  pass  it  by  with  the 
remark,  that  we  have  no  doubt  of  the  competency  of  the  legis- 
lature to  establish  such  a  rule  of  practice,  and  it  is  not  a  harsh 
one,  if  the  defendant  has  a  real  defense."  The  argument  ot 
of  appellant's  counsel  has  shown  no  reason,  nor  have  our  own 
reflections  suggested  any,  that  requires  us  to  overrule  that  de- 
cision. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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1.  Contract — wTien  a  parti/  may  abandon,  and  sue  for  what  has  been  done 
under  it.  Where  one  party  fails  to  perform  his  part  of  a  special  contract, 
which  prevents  the  other  from  performing  his  part,  the  latter  may  abandon 
the  contract  and  bring  assumpsit  for  what  he  has  done  imder  it,  if  that 
action  would  lie  but  for  the  special  agreement. 

2.  And  if  one  party  has  performed  the  contract  substantially,  or  has  per- 
formed part,  and  the  balance  is  waived,  or  prevented  by  the  other  party,  and 
the  part  performed  has  been  accepted  and  appropriated,  the  party  so  perform- 
ing may  sue  upon  the  contract  and  recover  for  what  he  lias  done,  according 
to  the  contract  price ;  but  where  the  suit  is  not  brought  on  the  contract  for 
work  done  in  conformity  with  its  terms  and  accepted,  the  recovery  can 
only  be  for  the  value  of  the  services  rendered,  without  reference  to  the  con- 
tract. 

3.  Evidence — experts  not  required,  to  prove  custom  or  usage.  Where  the 
plaintiff,  to  show  he  was  employed  by  the  defendant  to  superintend  the  con- 
struction of  a  building,  proved  by  witnesses  a  custom  that  the  employment 
of  an  architect  to  make  plans  and  designs  for  a  building,  carried  with  it  an 
employment  to  superintend  its  consti-uction,  it  was  held,  error  to  refuse  to 
allow  the  defendant  to  show  there  was  no  such  custom,  except  by  architects. 
Such  custom  must  be  as  well  known  to  builders  and  contractors  as  to  archi- 
tects, and  does  not  require  special  skill  or  science  to  know  of  its  existence. 

4.  Custom — requisites,  to  affect  contract.  A  custom  or  usage,  to  affect  a 
contract,  must  not  be  in  opposition  to  any  principle  of  general  policy,  nor 
inconsistent  with  the  terms  of  the  agreement  between  the  parties,  or  against 
the  established  principles  of  the  law.  Besides  this,  it  must  be  generally 
known  and  established,  and  so  well  settled  and  so  uniformly  acted  upon  as 
to  raise  a  fair  presumption  that  it  was  known  to  both  contracting  parties, 
and  that  they  contracted  in  reference  to  it  and  in  conformity  with  it. 

5.  Same — mttst  he  ancient  and  notorious.  An  instruction  informing  the 
jury  that  if  there  was  a  custom  among  architects  in  a  city  at  tJiat  time  (the 
time  of  making  a  contract),  that  it  entered  into  the  contract,  etc.,  is  errone- 
ous in  ignoring  the  indispensable  element  of  notoriety  and  ancientness,  and 
authorizing  the  jury  to  act  upon  it,  however  recent  its  origin  or  however 
unknown  to  the  public  it  may  have  been. 

6.  Instruction — assuming  fads.  An  instruction  which  assumes  that 
there  was  some  general  custom  or  usage,  instead  of  leaving  that  fact  to  bo 
found  by  the  jury,  is  erroneous. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.  I 

Mr.  Melville  W.  Fuller,  for  the  appellant. 
Messrs.  Bakbotjk  &  Lacknee,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  declaration  contains  but  the  common  counts.  The  claim 
of  the  plaintiffs,  in  general  terms,  is,  that  the  defendant  is 
indebted  to  them  for  services  rendered,  as  architects,  in  the 
preparation  of  certain  plans  and  diagrams  of  a  building  erected 
by  the  defendant.  They  claim  that  the  work  was  done  under 
a  special  contract,  which,  they  were  prevented  from  fully  per- 
forming, on  their  part,  by  the  wrongful  act  of  the  defendant. 

The  authorities  cited  by  plaintiffs'  counsel  certainly  sustain 
the  position  that,  where  one  party  is  guilty  of  a  failure  to  per- 
form his  part  of  a  special  agreement,  which  prevents  the  other 
party  from  performing  his  part  of  the  contract,  the  latter  may 
abandon  the  contract,  and  bring  assumpsit  for  what  he  has  done 
under  it,  whenever  that  action  might  be  maintained  but  for 
the  special  agreement.  Selhy  v,  Hutchinson^  4  Gilm.  319; 
Webster  v.  Enfield.  5  id.  300.  So.  if  one  party  has  performed 
the  contract  substantially,  or  having  performed  part,  and  the 
balance  is  waived  or  prevented  by  the  other  party,  and  the 
part  performed  has  been  accepted  and  appropriated,  the  party 
so  performing  may  sue  upon  the  contract  and  recover  for  what 
he  has  done,  according  to  the  contract  price.  Holmes  v.  Stum- 
mel,  24  111.  370. 

But,  in  the  present  instance,  the  suit  not  being  upon  the  con- 
tract for  work  done  in  conformity  with  its  terms,  and  accepted 
by  the  defendant,  the  recovery  could  only  be  for  the  value  of 
the  services  rendered  by  the  plaintiffs,  without  reference  to 
the  contract. 

For  the  pui-pose  of  showing  that  plaintiffs  were,  by  the  con- 
tract claimed  to  have  been  made  with  the  defendant,  to  super- 
intend  the  construction  of  the  building,  they  introduced  evi- 
dence to  prove  a,custom  that  the  employment  of  an  architect 
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to  make  plans  and  designs  for  a  building  carried  with  it  an 
employment  to  superintend  its  construction. 

Assuming  the  evidence  to  have  been  admissible,  on  the 
authority  of  Lonergan  v.  Stewart,  55  111.  44,  yet  we  are  un- 
able to  perceive  upon  what  principle  the  court  excluded  the 
evidence  oifered  by  the  defendant  to  show  there  was  no  such 
custom.  The  witnesses  Otis,  Gregsten  and  Maclin,  had  been 
largely  engaged  in  building  and  contracting  in  Chicago,  and 
if  there  was  such  a  custom  they  must  have  known  it.  It  could 
not  be  wholly  confined  to  architects,  but  must,  if  it  existed, 
be  just  as  well  known  to  builders  and  contractors,  without 
whom  there  could  be  no  opportunity  for  the  existence  of  the 
custom.  The  concurrence  of  the  builder  or  contractor  was 
just  as  essential  as  that  of  the  architects.  It  was  not  to  be 
settled  by  special  skill  or  science,  but  by  a  knowledge  of  what 
the  architects  did  under  a  particular  form  of  employment,  and 
anybody  who  had  any  experience  in  the  matter  was  competent 
to  testify. 

As  was  said  by  this  court  in  Bissell  v,  Ryan,  23  111.  570, 
"  The  proper  office  of  a  custom  or  usage  in  business  is  to  ascer- 
tain and  explain  the  intent  of  the  parties;  and  it  can  not  be  in 
opposition  to  any  principle  of  general  policy,  nor  inconsistent 
with  the  terms  of  the  agreement  between  the  parties,  or 
against  the  established  principles  of  law.  Besides  all,  it  must 
be  generally  known  and  established,  and  so  well  settled  and  so 
uniformly  acted  upon  as  to  raise  a  fair  presumption  that  it  was 
known  to  both  contracting  parties,  and  that  they  contracted  in 
reference  to  it,  and  in  conformity  with  it.  *  *  *  All  the 
authorities  concur  in  saying  that,  if  usage  is  relied  upon,  it 
must  be  shown  to  be  ancient,  certain,  uniform,  reasonable,  and 
so  general  as  to  furnish  this  presumption  of  knowledge  by 
both  parties."  See,  also.  Turner  v.  Dawson  c&  Howe,  50 
111.  85. 

The  evidence  offered,  in  our  opinion,  was  clearly  competent, 
and  it  was  error  to  exclude  it. 

The  first  instruction,  given  at  the  instance  of  the  plaintifis, 
is  erroneous  in  assuming  that  there  was  some  general  usage  oi 
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custom  instead  of  leaving  the  fact,  wliether  there  was  a  cus- 
tom or  usage  having  the  elements  before  stated,  to  be  deter- 
mined bj  the  jury  from  the  evidence. 

The  third  instruction  is  also  erroneous  in  informing  the  jury- 
that  if  there  was  a  custom  among  architects,  in  the  city  of 
Chicago,  at  that  time,  which  entitled  the  plaintiffs,  in  the  ab- 
sence of  a  stipulation  to  the  contrary,  to  the  general  control 
and  supervision  of  the  construction  of  such  building,  it  so 
entered  into  the  contract  that  "  an  act  done  by  the  defendant 
contrary  to  that  custom,  was  in  violation  of  the  rights  of  the 
plaintiffs,  and  gave  them  the  right  to  consider  the  contract  at 
an  end." 

The  indispensable  elements  of  notoriety  and  ancientness  are 
ignored,  and  the  jury  are  authorized  to  act  upon  a  custom  or 
usage  at  that  time,  however  recent  its  origin,  and  however 
unknown  to  the  public  it  may  have  been. 

The  judgment  is  reversed. 

Judgment  reversed. 


The  Citt  of  Chicago 

V. 

The  People  ex  rel.  Henry  W.  King  et  al. 

1.  MtTNicrPAL  CORPORATIONS — adoption  of  act  of  1872.  An  election  in 
a  city  to  determine  the  question  of  becoming  incorporated  under  the  act  of 
1873,  is  not  invalid  on  account  of  the  city  authorities  failing,  in  the  ordi. 
nance  calling  such  election  and  in  the  notices  thereof,  to  submit  at  the  same 
time  the  question  of  minority  representation. 

2.  The  statute  itself  submits  the  question  of  minority  representation  in 
the  city  council,  at  the  same  time  and  place  that  the  question  of  becoming 
incorporated  under  the  general  law  of  1872  is  submitted,  and  a  vote  upon 
minority  representation,  at  such  election,  is  rightful  and  legal,  without  any 
formal  submission  or  notice  thereof. 

3.  Same — sufficiency  of  notice  of  election.  The  statute  providing  for  an 
election  in  cities  upon  the  question  of  incorporation  under  the  act  of  1872, 
requires  the  mayor  and  common  council  to  submit  the  question  on  the  re- 
quisite petition,  and  to  appoint  a  time  and  place  or  places  at  which  the  vote 
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may  be  taken,  and  that  llic  uiaj-or  sliall  give  at  least  thirtj--  days'  notice  of 
such  election,  etc.,  but  there  is  no  requirement  that  the  notice  shall  state  the 
places  where  the  election  shall  be  held,  or  that  the  question  of  minority  rep- 
resentation is  to  be  voted  upon.  Therefore,  when  the  places  of  holding  the 
election  are  in  fact  appointed,  the  proceedings  being  published,  and  tlie 
notice  of  the  election  fiiils  to  state  the  places  of  voting,  the  election  will  not 
be  rendered  invalid  because  the  places  of  voting  are  not  specified  in  the 
notice. 

4.  Same — ^'ect  of  change  as  to  places  of  holding  election.  A  change  in 
the  places  of  holding  an  election  in  a  city,  of  the  question  of  becoming  in- 
corporated under  the  act  of  1872,  after  notice  of  the  election  is  given,  owing 
to  the  fact,  that  in  several  wards  the  rooms  indicated  could  not  be  procured, 
when  the  resolution  making  such  changes  is  published  in  the  corporation 
newspaper  before  the  day  of  election,^  will  not  invalidate  the  election  so 
hold. 

5.  Election — irregularities  and  frauds  do  not  necessarily  vitiate.  The 
fact,  that  there  are  gross  irregularities  and  frauds  on  the  part  of  the  judges 
of  election,  in  several  wards  in  a  city,  will  not  necessarily  render  the  elec- 
tion void.  Such  irregularities  and  frauds  may  furnish  grounds  for  reject- 
ing the  returns  from  such  wards  as  evidence  of  the  votes  cast,  but  this  may 
not  change  the  result  as  canvassed  and  announced. 

6.  Pleading — as  to  matters  to  defeat  an  election.  In  a  proceeding  by  quo 
warranto  against  a  city,  requiring  it  to  show  by  what  authority  it  exercised 
the  franchises  conferred  by  the  act  of  1873,  where  the  city,  by  plea,  set  up  an 
election  under  that  law  resulting  in  a  vote  in  favor  of  incorporation  under 
the  act,  a  replication  attempting  to  impeach  and  invalidate  the  election,  by 
charging  frauds  and  irregularities  in  certain  wards,  which  alleges  that  the 
returns  in  such  wards  showed  a  majority  for  incorporation  which  exceeds 
the  entire  majority  in  favor  of  incorporation,  as  found  and  declared  by  the 
common  council,  is  defective  in  not  stating  that  the  returns  in  such  wards 
afl'ected  the  actual  result,  or  as  to  the  majority  of  legal  votes  cast. 

7.  Quo  WARRANTO — against  municipal  corporation.  An  information  in 
the  nature  of  a  quo  warranto,  on  the  relation  of  a  private  individual,  will 
not  lie  against  a  municipal  or  public  corporation,  such  as  a  city,  village, 
town,  county,  township,  or  the  like.  Per  McAllister,  Breese  and 
Walker,  JJ. 

8.  Same — does  Twt  lie  to  contest  election  to  adopt  a  charter.  An  election 
for  the  adoption  of  a  charter,  by  a  city,  town  or  village,  can  not  be  contested 
by  quo  warranto.    Per  Walker,  J. 

Ari'EAii  from  the  Criminal  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Ou  tlie  10th  of  April,  1872,  the  General  Assembly  of  this 
32— 80th  III. 
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State  passed  an  act,  entitled  "'  An  act  to  provide  for  tlie  incor- 
poration of  cities  and  villages."     (Rev.  Stat.  1874,  p.  211.) 

By  tlie  first  section  of  this  act  it  was  provided,  tliat  when- 
ever one-eighth  of  the  legal  voters  of  any  city,  voting  at  tlie 
last  preceding  municipal  election,  should  petition  the  mayor 
and  council  to  submit  to  a  vote  of  the  electors  of  the  city  the 
question  of  becoming  incorporated  under  said  act,  it  should 
be  the  duty  of  the  mayor  and  council  to  submit  such  question. 

The  53d  section  of  the  same  act  provided  that  whenever 
said  act  should  be  submitted  to  a  vote  of  the  electors,  there 
should  be  submitted,  at  the  same  time,  for  adoption  or  rejec- 
tion, the  question  of  minority  representation  in  the  city  council. 

On  the  4th  of  January,  1875,  the  common  council  of  the 
city  of  Chicago,  having  received  a  petition  signed  by  the  re- 
quisite number  of  voters,  passed  a  resolution  appointing  the 
23d  of  April,  1875,  as  the  day  for  holding  such  election,  and 
by  said  resolution  submitted  the  question  of  becoming  incor- 
porated under  said  act,  without  providing  for  the  submission 
of  the  question  of  minority  representation. 

It  was  further  provided  in  said  resolution,  that  the  polling 
places  should  be  the  same  as  at  the  election  of  State  and  county 
officers,  held  in  the  said  city  on  the  3d  of  November,  1874. 

On  the  20th  of  March,  1875,  a  notice  was  given,  by  publica- 
tion in  a  Chicago  newspaper,  that  an  election  would  be  held 
on  the  23d  day  of  April,  1875,  as  to  whether  the  city  should 
become  incorporated  under  said  act.  The  notice  gave  no  in- 
formation as  to  the  places  where  the  election  was  to  be  held, 
and  contained  nothing  in  regard  to  the  question  of  minority 
representation. 

On  the  16th  of  April,  1875,  the  common  council  passed  an- 
other resolution,  fixing  other  places  for  holding  said  election 
than  those  specified  in  the  resolution  of  the  4th  of  January, 
above  named.  Under  the  resolution  of  January  4  there  would 
have  been  ninety-two  polling  places,  while  under  the  resolution 
of  April  16  there  were  but  twenty,  one  in  each  ward  in  tlie 
city,  there  being  twenty  wards. 

An  election  was  held  on  the  23d  of  April,  1875,  the  result 
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of  which,  as  declared  by  the  common  council  upon  a  canvass 
of  the  votes,  was  the  adoption  of  the  act  of  1872  as  the  city 
charter.  This  result  was  announced  on  the  3d  of  Mav,  187"), 
and  from  that  day  the  city  claimed  to  be  incorporated  under 
said  act. 

On  the  14:th  of  May,  1875,  there  was  filed  an  information  in 
the  nature  of  a  quo  warranto^  against  the  city  of  Chicago,  ask- 
ing that  the  city  be  required  to  answer  by  what  warrant  it 
claimed  to  use  and  enjoy  the  franchises  conferred  by  said  act 
of  1872.  The  court  below  sustained  demurrers  to  several  pleas 
of  the  defendant,  and  gave  a  judgment  of  ouster.  From  that 
judgment  the  city  brings  this  appeal. 

Mr.  T.  Ltle  Dickey,  Mr.  James  P.  Eoot,  Mr.  M.  F.  Tuley, 
and  Mr.  E,  A.  Storks,  for  the  appellant. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Messrs. 
EosENTHAL  &  Pence,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court; 

In  view  of  the  statements  made  by  the  counsel  of  the  respec- 
tive parties,  that,  for  the  purpose  of  deciding  the  substantial 
questions  presented  by  this  record,  it  will  only  be  necessary  for 
the  court  to  direct  its  attention  to  the  fifth  plea,  we  shall,  as 
respects  the  errors  assigned  on  the  part  of  the  appellant,  con- 
fine ourselves  to  the  questions  raised  and  discussed  under  that 
plea,  to  which  a  general  demurrer  was  sustained. 

The  plea  sets  forth,  in  detail,  all  the  several  steps  which 
were  taken  in  regard  to  the  submission  of  the  question  of  be- 
coming incorporated  under  the  act  of  1872,  and,  owing  to  its 
great  length,  we  omit  to  set  it  out,  deeming  it  unnecessary  to 
do  so  for  the  purpose  in  hand. 

It  is  insisted  on  the  part  of  the  relators,  that  the  election,  as 
set  foi  th  in  this  fifth  plea,  was  invalid  on  three  different  grounds, 
all  of  which  appear  in  the  plea: 

1st.  The  act  of  1872  required  the  question  of  "minority 
representation"  to  be  submitted   to  the  popular  vote  at  the 
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same  time  with  the  question  of  the  adoption  of  the  new  char- 
ter, and  that  this  was  not  done. 

2d.  The  notice  of  the  election,  as  set  forth  in  the  plea,  was 
fatally  defective  in  not  stating  the  places  where  the  election 
was  to  be  held,  and  the  two  questions  upon  which  the  vote  was 
to  be  taken. 

3d.  The  resolution  of  the  common  council  of  the  4th  of  Jan- 
uary, 1875,  directing  that  the  polling  places  should  be  the 
same  as  at  the  election  of  State  and  county  officers,  held  on  the 
3d  day  of  jN'ovember.  1874,  in  said  city  of  Chicago,  was,  as  to 
this  provision,  rescinded  by  a  resolution  of  the  council,  passed 
April  16,  1875,  by  which  other  and  different  polling  places 
were  fixed,  and  this  was  done  only  seven  days  prior  to  the  day 
of  election,  which  was  held  at  the  polling  places  fixed  by  the 
resolution  of  April  16. 

The  first  two  sections  of  the  act  under  consideration  are  as 
follows : 

*'  Sec.  1.  Be  it  enacted,  etc.  That  any  city  now  existing  in 
this  State  may  become  incorporated  under  this  act  in  manner 
following:  Whenever  one-eighth  of  the  legal  voters  of  such 
city,  voting  at  the  last  preceding  municipal  election,  shall  pe- 
tition the  mayor  and  council  thereof  to  submit  the  question  as 
to  whether  such  city  shall  become  incorporated  under  this  act 
to  a  vote  of  the  electors  in  such  city,  it  shall  be  the  duty  of 
such  mayor  and  council  to  submit  such  question  accordingly, 
and  to  appoint  a  time  and  place,  or  places,  at  which  such  vote 
may  be  taken,  and  to  designate  the  persons  who  shall  act  as 
judges  at  such  election.  But  such  question  shall  not  be  sub- 
mitted oftener  than  once  in  four  years. 

"  Sec.  2.  The  mayor  of  such  city  shall  give  at  least  thirty 
days'  notice  of  such  election,  by  publishing  a  notice  thereof  in 
one  or  more  newspapers  within  such  city;  but  if  no  newspaper 
is  published  therein,  then  by  posting  at  least  five  copies  of  such 
notice  in  each  ward." 

Article  4  of  the  act,  headed  "  Elections,"  in  section  53,  pro- 
vides:    "  Whenever  this  act  shall  be  submitted  to  the  qualified 
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electors  of  any  city  for  adoption,  there  shall  be  submitted,  at 
the  same  time,  for  adoption  or  rejection,  the  question  of  minor- 
ity representation  in  the  city  council  or  legislative  authority 
of  such  city.  At  the  said  election  the  ballots  shall  be  in  the 
following  form:  '  For  minority  representation  in  the  city  coun- 
cil,' or  'Against  minority  representation  in  the  city  council.'" 
Then  follow,  in  the  same  section,  provisions  for  subsequent 
submissions,  in  case  the  first  vote  is  against  the  proposition, 
and  provisions  as  to  the  canvass  of  the  votes,  and  the  effect  of 
adopting  minority  representation. 

As  respects  the  first  of  the  foregoing  reasons  for  holdino-  the 
election  invalid,  that  there  was  a  failure  to  submit  the  question 
of  minority  representation,  it  is  contended  that  that  particular 
question  should  have  been  submitted  hj  the  passage  of  an 
ordinance  by  the  city  council  directing  its  submission,  and  bv 
a  notice,  given  by  the  mayor,  statiiig  the  fact  of  such  submis- 
sion. 

Certainly  tlie  statute  does  not  expressly  require  this.  It  is 
silent  as  to  by  whom,  or  how.  the  question  of  minority  repre- 
sentation shall  be  submitted.  The  language  is,  "  there  shall 
be  submitted,  at  the  same  time,  for  adoption  or  rejection,  the 
question  of  minority  representation,"  etc.  Why  the  need  of 
an  ordinance  directing  that  there  shall  be  submitted  such  ques- 
tion, when  the  statute  itself  says  there  shall  be  a  submission 
of  it?  It  would  be  superfluous  for  the  mayor  and  council  to 
appoint  a  time  and  place  at  which  a  vote  should  be  taken  on 
the  question  of  minority  representation  distinctly,  because, 
when  they  had  appointed  a  time  and  place  for  the  vote 
upon  the  question  of  incorporation  under  the  act,  there  Avas 
then  already  fixed  a  time  and  place  for  voting  upon  the  ques- 
tion of  minority  representation,  namely:  the  same  time  and 
place  with  the  vote  upon  incoi-poration,  so  expressly  fixed  by 
the  act  itself. 

There  was,  moreover,  tlie  action  of  the  city  council  upon 
the  question  of  minority  representation,  recognizing  and  virtu- 
ally declaring  its  submission.     The  plea  was,  that  on  the  19th 
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day  of  April,  1875,  the  common  council  adopted  and  spread 
upon  its  records  a  resolution  directing  the  city  clerk  to  cause 
to  be  printed  one  hundred  thousand  ballots,  with  the  words: 
"  For  minority  representation  in  the  city  council,"  and  one 
hundred  thousand  ballots  with  the  words:  "Against  minority 
representation  in  the  city  council,"  printed  on  the  ballots,  and 
to  see  that  the  same  were  properly  distributed  among  the 
wards,  and  delivered  to  the  judges  of  election  on  the  23d  of 
April,  1875;  and  that,  in  pursuance  of  the  resolution,  the  bal- 
lots were  so  printed  and  distributed,  and  were,  in  fact,  distrib- 
uted among  the  voters  before  and  at  the  election ;  and  that  said 
proceedings  of  the  common  council,  embracing  a  copy  of  the 
resolution,  were  published  in  the  corporation  newspaper  of  the 
city  on  the  21st  day  of  April.  1875;  that  the  voters  at  such 
election  did  vote  upon  the  question  of  minority  representation; 
that  returns  of  such  votes  were  made,  and  the  result,  as  de- 
clared by  the  common  council  upon  a  canvass  of  such  votes, 
was,  that  a  majority  of  the  votes  cast  at  such  election  on  that 
subject  were  against  minority  representation  in  the  city  coun- 
cil. 

We  must  think  that  the  electors  rightfully  voted  upon  this 
question;  that  their  vote  upon  it  was  a  valid  one,  although 
there  had  been  no  formal  submission  of  the  question  by  the 
common  council — that  the  act  authorized  such  vote. 

We  are  of  opinion,  then,  that  the  question  of  minority  rep- 
resentation should  be  regarded  as  having  been  submitted  to 
the  popular  vote  at  the  same  time  with  the  question  of  the 
adoption  of  the  new  charter.  We  arrive  at  this  conclusion 
with  the  less  reluctance,  from  the  fact  that  the  submission  is 
not  a  finality,  the  statute  providing  that  at  any  subsequent 
time,  not  more  than  once  in  every  two  years,  the  question  of 
minority  representation  shall  be  submitted  to  the  popular  vote, 
on  the  requisite  petition. 

As  to  the  second  ground,  that  of  defective  notice  of  the  eleo- 
tion,  the  notice  was  as  follows: 
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"Election  Notice. 

"Mayor's  Office,  City  of  Chicago, 
''March '20,  1875. 
"Notice  is  hereby  given,  tliat  on  (23d)  twenty- tliird  day  of 
April,  1875,  an  election  will  be  held  in  the  city  of  Chicago,  at 
which  said  election  the  question  will  be  submitted  to  be  voted 
upon,  by  the  legal  voters  of  said  city,  as  to  whether  said  city 
shall  become  incorporated  under  an  act  of  the  General  Assem- 
bly, entitled  '  An  act  to  provide  for  the  incorporation  of  cities 
and  villages,'  approved  April  10, 1872. 

"  H.  D.  CoLviN,  May  or  y 

The  alleged  defect  in  the  notice  is,  in  not  stating  the  places 
where  the  election  was  to  be  held,  and  the  two  questions  upon 
which  the  vote  was  to  be  taken. 

The  first  section  of  the  act  provides  that  the  mayor  and 
common  council  shall  submit  the  question  of  becoming  incor- 
porated under  the  act,  and  appoint  a  time  and  place,  or  places, 
at  which  the  vote  may  be  taken.  The  second  section,  as  to 
notice,  provides  that  the  mayor  shall  give  at  least  thirty  days' 
notice  of  such  election,  by  publishing  a  notice  thereof  in  one 
or  more  newspapers  within  the  city.  There  is  no  express  re- 
quirement that  the  notice  should  state  the  places  where  the 
election  is  to  be  held,  or  that  the  question  of  minority  repre- 
sentation was  to  be  voted  upon,  but  only  that  thirty  days'  no- 
tice shall  be  given  "  of  such  election,  by  publishing  a  notice 
thereof,"  that  is,  of  an  election  as  to  whether  the  city  shall 
become  incorporated  under  the  act. 

According  to  the  averment  of  the  plea,  the  common  council, 
in  pursuance  of  the  first  section  of  the  act,  did,  in  the  same 
resolution  by  which  they  submitted  the  question  of  incorpora- 
tion, appoint  the  time  and  places  of  the  election;  and  such 
resolution  was,  on  the  6th  day  of  January,  1875,  published  in 
a  daily  newspaper  in  Chicago — the  corporation  newspaper  in 
which  it  was  required,  by  law,  that  the  proceedings  of  the 
common  council  should  be  published.  Had  any  elector  wished 
to  ascertain  the  places  of  the  election  beyond  what  the  notice 
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informed  him,  the  means  of  knowledge  were  at  hand,  bj  recur- 
ring to  the  records  of  the  common  coimcil,  the  body  whose 
dutj  it  was  to  appoint  the  places,  as  the  law  informed  him. 

An  analogous  case  with  the  present  is  that  of  The  Chicago 
and  Iowa  Railroad  Co.  v.  Pinkney,  Sept.  T.  1874,  which 
was  the  case  of  an  election  by  a  town  as  to  whether  it  would 
make  a  donation  to  the  railroad  company  of  $75,000  in  bonds. 

The  statute  required  that  the  jDetition  for  the  election  should 
state  the  amount  of  the  bonds,  the  rate  of  interest  they  were  to 
bear,  and  the  time  when  the  bonds  should  be  payable,  and  that 
notice  should  be  given  of  the  election,  ''  stating  fully  in  the 
notice  the  object  of  the  election."  The  notice  said  nothing 
about  the  length  of  time  the  bonds  should  run,  or  the  rate  of 
interest  they  should  bear.  The  petition,  filed  with  the  town 
clerk,  complied  with  the  requirement  of  the  statute.  The  no- 
tice stated  that  a  petition  had  been  filed  in  the  town  clerk's 
office,  for  an  election  as  to  whether  the  town  would  make  a 
donation  to  the  company  of  $75,000  in  bonds.  On  objection 
to  the  validity  of  the  election,  because  the  notice  was  insuffi- 
cient in  the  particulars  above  named,  it  was  held,  that  the  peti- 
tion on  file  in  the  clerk's  office  aflPorded  information  how  long 
the  bonds  were  to  run,  and  their  rate  of  interest,  and  that  the 
notice,  in  connection  with  the  petition,  was  sufficient.  So  here, 
the  notice  given,  in  connection  with  the  resolution  of  the  com- 
mon council,  fixing  the  polling  places,  we  are  of  opinion,  suffi- 
ciently fulfilled  the  requirement  of  giving  "  notice  of  such 
election,"  although  the  notice  itself  did  not  state  the  places 
where  the  election  was  to  be  held. 

Any  elector  wishing  information  upon  that  subject,  was  re- 
ferred by  the  law  to  a  source  of  information — the  record  of 
the  proceedings  of  the  common  council. 

Electors  must  be  supposed  to  have  knowledge  of  such  a  pub- 
lic law,  and  one  notified  as  about  to  be  submitted  to  their  ac- 
tion, for  approval  or  rejection. 

Yieley  v.  Thompson,  44  111.  9,  and  Harding  v.  Railroad 
Co.  65  111.  90,  are  referred  to  as  cases  where  this  court  has  held 
special  elections  to  be  void,  when  held  without  the  required  no- 
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tice.  "We  regard  these  cases  as  quite  distinguishable  from  the 
one  under  consideration. 

The  one  was  an  election  as  to  levying  a  bounty  tax;  the 
other,  an  election  as  to  a  subscription  by  a  count}'-  to  the  cajn- 
tal  stock  of  a  railroad  company.  In  both  cases,  the  statute  re- 
quired notice  for  a  specified  number  of  days  to  be  given  of  the 
election. 

The  notices  given  were  not  for  the  required  length  of  time, 
and  the  elections  were  held  invalid  on  that  account. 

There  was,  there,  a  violation  of  an  express  statutory  require- 
ment. Here,  as  has  been  stated,  there  was  no  violation  of  any 
express  requirement  of  the  statute. 

The  places  only,  and  not  the  time  of  holding  the  election, 
are  here  involved.  The  place  of  holding  an  election  would 
seem  to  be  one  of  the  least  important  of  the  things  pertaining 
to  the  notice,  especially  when  the  place  is  not  to  be  fixed  by 
the  notice,  but  is  fixed  by  public  authority,  as  in  this  case,  by 
the  legislative  body  of  the  city.  Previous  notice  of  the  time 
may  be  important,  to  enable  the  voter  to  arrange  beforehand 
with  a  view  thereto.  Notice  for  the  full  prescribed  leiigth  of 
time,  may  be  essential,  to  afford  opportunity  for  information 
and  consideration,  in  order  to  enable  the  voter  to  vote  intelli- 
gently. 

But  it  would  not  seem  to  subserve  any  important  end,  that 
the  voter  should  have  previous  notice,  for  any  length  of  time, 
of  the  place  of  holding  the  election. 

There  was  here  a  polling  place  appointed  in  each  elector's 
ward.  Had  an  elector,  on  the  morning  of  election  day,  been  de- 
sirous of  voting,  but  did  not  know  the  place  of  the  election,  he 
obviously  might  have  ascertained  it  at  once,  without  difficulty, 
upon  inquiry;  and  it  is  not  perceived  wherein  he  was  subject 
to  be  prejudicially  affected  by  the  want  of  a  previous  knowl- 
edge of  the  place  where  the  election  was  to  be  held. 

As  to  the  notice  not  stating  that  minority  representation 
would  be  submitted  to  be  voted  upon,  there  is,  as  before  re- 
marked, no  express  requirement  of  the  statute  that  the  notice 
should  so  state. 
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The  act,  as  we  hold,  bj  its  own  force  authorizing  a  vote  upon 
the  question  of  minority  representation,  without  the  formal 
submission  of  it  bj  the  common  council,  and  the  act  also  iix- 
ing  the  time  and  place  of  the  vote  upon  the  question,  viz:  the 
time  and  place  of  voting  upon  the  question  of  becoming  incor- 
porated under  the  act,  the  election  upon  the  question  of  minor- 
ity representation  might  be  legally  holden,  we  think,  without 
notice  having  been  given  of  it.  The  electors  may  be  well  pre- 
sumed to  know  when  an  election  fixed  by  law  at  a  certain  time 
and  place,  is  to  be  held.  The  case,  in  this  respect,  of  the  ques- 
tion of  minority  representation,  we  are  of  opinion,  falls  within 
the  general  rule  laid  down  in  Dillon  on  Corporations,  2d  Ed. 
§  136:  "  Elections  fixed  by  law  at  a  certain  time  and  place,  may 
be  legally  holden,  although  notice  has  not  been  published  or 
given:  but  if  the  time  be  not  defined  by  statute,  and  is  to  be 
fixed  by  notice,  the  notice  required  is  imperative."  and  see 
Cooley  Const.  Lim.  603.  The  People  v.  Gowles,  13  N.  Y. 
350;  The  Peoples.  Hartwell,  12  Mich.  508;  Fosters.  Scarf, 
15  Ohio  St.  532;  State  v.  Goetre,  22  Wis.  363. 

So  soon  as  the  time  and  place  were  appointed  of  the  election 
on  the  question  of  becoming  incorporated,  then  the  time  and 
place  for  the  voting  upon  the  question  of  minority  representa- 
tion was  fixed,  by  law,  as  at  the  same  time  and  place  with  the 
former.  Notice  of  such  former  election,  taken  with  the  law, 
would  serve  as  notice  of  the  election  upon  the  question  of 
minority  representation. 

The  third  ground  of  objection  to  the  validity  of  the  election, 
is  the  change  made  by  the  common  council,  April  16,  1875,  in 
the  places  of  holding  the  election.  The  plea  avers  that  on 
that  day  the  common  council  had  definitely  ascertained  that 
several  of  the  places  at  which  the  vote  was  taken  at  the  No- 
vember election,  1874,  could  not  be  procured  for  such  purpose 
for  the  election  to  be  held  on  the  23d  day  of  April,  1875,  and 
that  thereupon  the  common  council  passed  a  preamble  and  re- 
solution, declaring  the  ascertainment  of  such  fact,  and  did 
thereby  fijc,  as  the  places  where  the  election  should  be  held, 
cue  place  in  each  ward  of  the  city,  nine  or  more  of  which 
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places  were  the  same  ones  fixed  bj  the  first  named  resohition 
of  January  4,  1875,  and  the  remainder  were  in  tlie  vicinity  of 
the  polling  places  of  such  wards  as  fixed  b}^  said  resolution  of 
January  4,  1875,  and  that  such  preamble  and  i-esolution  were 
published  in  the  corporation  newspaper,  on  the  18th  day  of 
April.  1875;  and  that  the  places  at  which  the  election  was  to 
be  held  were,  before  the  23d  day  of  April,  1875,  generally 
known  to  the  voters  of  the  city. 

This  change  in  the  polling  places  was  made  by  the  lawful 
authority,  the  common  council,  and  the  election  was  held  at 
the  places  last  fixed.  To  be  sure,  there  was  not  thirty  days' 
notice  given  that  the  election  would  be  held  at  these  last  desig- 
nated places;  but  there  was  thirty  days'  notice  of  the  time  of 
the  election.  It  must  be  admitted  that  there  may  be  cases 
where  a  notified  place  of  holding  an  election  may  be  properly 
changed  without  notice  thereof,  as,  for  instance,  where  a  build- 
ing designated  for  such  purpose  should  be  destroyed  by  fire. 
There  is  reason  to  believe,  from  the  circumstances,  that  the 
places  at  which  the  election  was  held,  were  generally  known  to 
the  voters  of  the  city  before  the  day  of  the  election.  It  is  not 
perceived  wherein  the  change  made  was  calculated  to  produce 
any  injurious  eifects,  and  we  think  that  it  should  not  be  held 
a  suflicient  ground  to  invalidate  the  election.  And,  holding 
the  same  with  respect  to  the  other  above  grounds  of  objection 
made  by  the  relators,  we  are  of  opinion  that  the  election,  as 
set  forth  in  the  fifth  plea,  was  a  valid  one,  and  that  the  demur- 
rer to  the  plea  should  have  been  overruled. 

Appellee  has  assigned  cross-errors  on  the  ruling  of  the  court 
below,  in  sustaining  demurrers  to  the  fourth,  fifth  and  sixth 
replications  to  the  third  amended  plea.  The  sixth  replication 
was  as  follows: 

"  And  by  way  of  further  replication  to  said  third  plea,  as 
amended,  leave  of  the  court  for  that  purpose  being  first  had 
and  obtained,  said  Cliarles  H.  Reed,  State's  Attorney,  etc.,  says, 
jprecludi  non^  because  he  says  that  at  the  pretended  election, 
so  held  on  the  23d  day  of  April,  1875,  no  poll  books  were  kept 
of  the  votes  at  the  polling  places  in  the  1st,  2d,  7tli,  8th,  9th, 
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11th,  18th  and  20th  wards  in  said  city.  That  no  clerks  were  ap- 
pointed for  said  polling  places,  nor  were  any  clerks  present  at 
such  places,  nor  were  any  poll  books  or  other  record  kept,  upon 
which  were  entered  the  names  of  the  voters,  so  voting  at  such 
places,  nor  were  any  numbers  placed  upon  the  ballots  so  cast 
at  such  polling  places. 

"And  he  further  avers,  that  all  the  ballots,  so  cast  at  said 
polling  places,  were  counted  by  said  judges  of  said  polling 
places. 

"And  he  further  avers,  that  the  judges  of  said  polling 
places  made  returns  of  the  ballots,  so  cast  at  said  places,  to  the 
common  council  of  the  city  of  Chicago. 

"And  he  further  avers,  that  no  clerks  attested  the  returns  of 
said  judges  of  said  polling  places. 

"And  he  further  avers,  that  no  poll  lists  or  tally  sheets  were 
returned  by  said  judges  with  the  said  returns,  so  made  by  them 
to  the  said  common  council. 

"And  he  further  avers,  that  said  common  council  did  can- 
vass said  pretended  returns  of  the  judges  of  the  polling  places 
in  said  1st,  2d,  7th,  8th,  9th,  11th,  18th  and  20th  wards,  and 
did  count  and  allow  the  returns  so  made  by  the  said  judges  of 
election  in  said  wards  last  mentioned  as  having  been  cast  at 
said  pretended  election  in  said  wards. 

"And  he  further  avers,  that  the  returns  of  said  judges  of 
election,  in  said  wards  last  mentioned,  so  canvassed  by  said 
common  council,  showed  a  majority  in  favor  of  incorporating 
said  city  under  said  law  of  1872,  in  said  plea  referred  to, 
which  majority  exceeded  the  entire  majority  in  favor  of  incor- 
porating under  said  act,  as  found  and  declared  by  said  com- 
mon council  to  be  the  result  of  the  election  in  all  the  wards  of 
said  city,  to-wit:  more  than  five  thousand  votes. 

"And  he  further  avers,  that  some  ballots  were  cast  at  said 
pretended  election,  for,  and  some  against,  minority  representa- 
tion in  the  common  council  of  said  city. 

"And  he  further  avers,  that  at  all  the  polling  places  in  said 
city,  to-wit:  at  the  polling  places  of  the  1st,  2d,  7th,  8th,  9th, 
11th,  18th  and  20th  wards  in  said  city,  onh'  one  ballot  box  was 
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used  by  the  judges  of  election  at  said  polling  places  respect- 
ively, and  that  each  voter  was  permitted  to  cast  two  ballots  at 
his  proper  place  of  voting,  and  that  many  voters,  to-wit,  five 
thousand,  actually  cast  two  ballots  at  their  respective  polling 
places. 

"And  he  further  avers,  that  the  said  judges  of  election,  at 
their  respective  polling  places  aforesaid,  received  two  ballots 
from  each  of  the  voters  so  offering  to  cast  two  ballots,  and  that 
said  judges,  in  said  cases,  deposited  both  ballots  so  cast  in  a 
single  ballot  box,  so  kept  by  said  judges  respectively,  as  afore- 
said. 

"And  he  further  avers,  that  during  the  progress  of  said  elec- 
tion, and  subsequent  thereto,  large  numbers  of  ballots  were 
fraudulently  inserted  into  the  said  ballot  boxes  at  the  voting 
places  of  the  1st,  2d,  7th,  8th,  9th,  11th,  18th  and  20th  wards  in 
said  city,  which  were  not  cast  by  any  voter,  and  that  after  the 
closing  of  the  polls,  at  the  respective  polling  places  in  said 
wards,  the  said  judges  of  election  in  said  wards  respectively, 
to-wit:  the  judges  of  election  in  said  1st,  2d,  7th,  8th,  9th, 
11th,  18th  and  20th  wards,  in  making  up  their  returns  respec- 
tively, added  to  the  actual  count  of  votes  in  favor  of  said  act  of 
A.  D.  1872,  a  large  number,  to-wit:  two  thousand  votes,  which 
were  never  cast,  and  which  were  never  counted  out  of  said  bal- 
lot boxes. 

"And  he  further  avers,  that  all  the  returns,  so  made  by  said 
judges  of  election,  were  canvassed  by  said  common  council, 
and  the  result  was  declared  to  be  in  favor  of  adopting  said  act 
of  A.  D.  1872. 

"Without  this,  that  a  valid  election  was  held  in  said  city,  in 
pursuance  of  said  petition,  resolution  and  notice,  in  manner 
and  form  as  in  said  plea  is  alleged. 

"And  of  this,  he  puts  himself  upon  the  country,  etc." 

The  two  other  replications  were  like  the  sixth,  excey  t  in  the 
omission  of  one  or  more  of  the  particulars  of  irregularity 
therein  alleged. 

The  demurrers  to  the  replications  were  special,  assigning 
various  causes  of  special  demurrer. 
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The  averments  as  to  tlie  casting  of  two  ballots  do  not  neces- 
sarily impute  anything  wrongful  to  the  voters.  There  were 
two  questions  voted  upon,  of  incoi'poration,  and  minority  rep- 
resentation, and  we  do  not  understand  the  averment  of  the 
voters  casting  two  ballots,  to  import  anything  more  than  that 
they  cast  a  ballot  upon  each  one  of  the  two  questions. 

According  to  the  averments  of  the  sixth  replication,  there 
was  gross  irregularity  in  conducting  the  election  in  these  speci- 
fied wards,  and  fraud  on  the  part  of  the  judges  of  the  election 
in  those  wards.  But  an  election  is  not  necessarily  to  be  made 
void  on  such  grounds,  especially  in  the  other  wards  of  the  city. 
The  rules  prescribed  by  the  law  for  conducting  an  election,  are 
directory,  merely,  not  imperative.     Piatt  v.  People,  29  111.  54. 

Tliere  may  be  reason  shown  here  for  rejecting  the  returns 
made  from  the  wards  specified,  as  evidence  of  the  votes  cast 
in  them,  as  in  Knox  County  v.  Dams,  63  111.  405,  where  it 
was  held  that  the  poll  book  and  certificate  of  an  election  in  one 
of  the  towns  of  the  county  were  rightfully  rejected  as  evidence 
of  the  vote  of  the  town,  because  of  fraudulent  practices  in  the 
conducting  of  the  election. 

In  support  of  the  ruling  of  the  court  in  sustaining  the  de- 
murrers to  these  replications,  we  think  it  sufficient  to  say  that 
the  replications  do  not  aver  that  the  matters  alleged  afiected 
the  actual  result  of  the  election.  The  averment  in  that  respect 
is,  that  the  returns  in  these  wards  showed  a  majority  for  incor- 
poration which  exceeded  the  entire  majority  in  favor  of  in- 
corporation, as  found  and  declared  hy  said  common  council 
to  he  the  result  of  the  election  in  all  the  wards  of  said  city^ 
to-wit,  more  than  five  thousand  votes.  It  was  not  enough  that 
the  result  of  the  election,  as  found  and  declared  by  the  com- 
mon council,  should  have  been  affected,  but  it  must  have  been 
the  actual  result;  the  question  being,  whether  a  majority  of 
the  legal  votes  actually  cast  were  in  favor  of  adopting  the  law. 
The  result,  as  found  and  declared  by  the  common  council,  was 
but  evidence  of  what  was  the  actual  result. 

In  one  or  more  other  wards  of  the  city,  there  might  have 
been  equal  irregularity  aflecting  the  returns  of  a  like  number 
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of  votes  against  incorporation,  counterbalancing  the  effect  of 
the  irregularities  charged,  as  respects  tlie  actual  result.  The 
issue  tendered  in  this  respect  should  not  have  been  upon  the 
result  as  found  and  declared  by  the  common  council,  but  upon 
the  actual  result,  or  as  to  the  majoritv  of  legal  votes  polled. 

"We  are  of  opinion  that  the  demurrers  were  properly  sus- 
tained to  the  replications. 

It  has  not  been  necessary  to  consider  whether  this  proceed- 
ing will  lie  against  a  municipal  corporation  as  a  body. 

For  error  in  sustaining  the  demurrer  to  the  fifth  plea,  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  McAllister; 

I  concur,  but  go  further  than  the  above  opinion.  If  the 
information  was  bad  in  substance,  the  demurrer  of  relators  to 
defendant's  special  pleas  should  have  been  carried  back  and 
sustained  to  the  information.  I  think  the  information  was 
bad  in  substance,  on  the  ground  that  neither  at  common  law 
nor  under  our  statute  will  an  information  in  the  nature  of  quo 
warra/nto  upon  the  relation  of  private  individuals,  lie  against 
a  municipal  corporation  as  a  hody.  As  I  understand  the 
English  cases  at  common  law,  such  an  information  ao-ainst 
municipal  corporations,  on  the  relation  of  private  individuals, 
will  not  lie.  Rex  v.  The  Corporation  of  Carmanthen,  2 
Burrows,  869,  S.  C.  1  W.  Blackstone,  187,  The  Peojple  v. 
Richardson^  4  Cow.  109,  and  cases  there  cited.  This  case  is 
not  within  our  statute.  That  includes  private  corporations 
only. 

The  recognition  of  such  a  doctrine  would  be  fraught  with 
danger  to  the  rights  and  liberties  of  the  people  under  local 
governments.  If  private  individuals  may  institute  and  prose- 
cute such  cases  against  the  city  of  Chicago  as  a  body,  they 
may,  by  parity  of  reasoning,  against  the  county  of  Cook  as  a 
body,  to  test  the  validity  of  its  organization.  And  if  the  pro- 
ceeding will  lie,  then,  by  the  default  or  mispleading  of  an 
attorney,  judgment  of  ouster  may  go,  and  three-quarters  of  a 
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million  of  people  be  divested  of  all  corporate  rights  and  priv- 
ileges under  such  local  government.  It  would  lead  to  confu- 
sion and  disorganization  of  society,  if  not  revolution.  If  it 
will  lie  as  to  cities  and  counties,  why  may  it  not  as  to  States? 
"Why  may  not  individuals  institute  suits  in  the  Federal  courts, 
against  the  State  of  Illinois,  to  determine  whether  the  consti- 
tution of  1870  was  regularly  adopted,  and  in  the  same  way,  by 
default,  or  the  verdict  of  a  jury,  obtain  a  judgment  of  ouster? 
Such  can  not  be  the  law.  The  usual  and  legal  course  is,  to 
proceed  against  the  individual  officers  who,  it  is  claimed,  have 
usurped  the  franchise  as  complained  of.  The  court  has  not 
passed  upon  this  question,  by  the  above  opinion.  I  think  it 
is  raised,  and  therefore  express  my  views  upon  it. 

For  the  reasons  given,  tlie  demurrer  of  relators  to  the  de- 
fendant's pleas  should  have  been  carried  back  to  the  informa- 
tion, and  sustained  to  that,  as  bad  in  substance. 

Mr.  Justice  Breese:  I  am  disposed  to  think,  an  informa- 
tion in  the  nature  of  quo  warranto  by  private  individuals,  will 
not  lie  against  a  municipal  corporation  as  such,  and  that  the 
demurrer  to  the  special  pleas  should  be  sustained  to  the  infor- 
mation. 

Mr.  Justice  Walker:  I  incline  to  the  opinion  that  the 
information  cannot  be  maintained  against  a  city,  town,  village, 
county,  township  or  other  municipality,  as  a  body,  but  it 
should  be  against  the  officers  of  the  body;  that  an  election  for 
the  adoption  of  the  charter  can  not  be  contested  in  such  a  pro- 
ceeding. 
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Joe  H,  Stevison  et  al. 

V. 

John  Eaenest. 

1.  Record — wTiat  is  part  of.  The  papers  of  a  cause,  wlien  filed,  under 
our  statute,  become  a  part  of  the  record,  and  transcripts  are  made  by  copy- 
ing files  and  the  orders  of  court  as  entered  of  record  by  the  clerk. 

2.  liE.coii.DS,— proof  of,  in  different  courts.  While  it  is  improper  in  the 
clerk  of  a  court  to  allow  the  records  or  files  in  a  cause  to  be  taken  from  his 
custody  to  be  used  in  the  courts  of  a  different  county,  yet  if  they  are  pro- 
duced in  another  court  and  identified,  they  are  admissible  in  evidence. 

3.  Pleading  and  evidence — variance.  Where  a  declaration  upon  a  re- 
plevin bond  alleged  that,  the  replevin  suit  coming  on  for  trial,  it  was  consid- 
ered  and  adjudged  that  the  plaintiff  take  nothing  by  his  suit,  and  that  the 
court  awarded  a  retm-n  of  the  goods,  etc.,  and  gave  judgment  for  the  defend- 
ant thereon  against  the  plaintiff  for  one  cent  damages  and  costs  of  suit,  and 
the  record  produced  showed  simply  a  dismissal  of  the  suit  for  failure  to 
give  security  for  costs  and  judgment  for  costs  and  return  of  the  propertj': 
Held,  that  the  variance  was  not  material. 

4.  Where  an  instrument  in  wilting  or  a  record  is  not  the  foundation  of 
the  action,  a  variance  is  not  material,  unless  the  discrepancy  is  so  great  as 
to  amount  to  a  strong  probability  that  it  can  not  be  the  instrument  or  record 
declared  on. 

5.  Replevin  bond — of  the  declaration.  The  material  facts  to  be  alleged 
in  a  declaration  on  a  replevin  bond  are,  the  termination  of  the  replevin  suit, 
and  judgment  for  costs  in  the  defendant's  favor,  and  the  order  for  the  writ 
retorno  habendo.  It  is  wholly  unimportant  what  led  to  that  result,  or  in 
what  phraseology  it  was  declared. 

6.  Same — rigJit  to  question  judgment  in  suit  on  bond.  A  plaintiff  in  re- 
plevin,  by  suffering  his  suit  to  be  dismissed,  loses  all  right  to  contest  the 
claim  of  the  defendant  in  replevin  to  the  property  except  that  given  him  by 
the  statute,  which  is  to  plead  and  prove  his  title  to  the  property  in  mitiga- 
tion of  damages.  He  can  not  contest  the  validity  of  the  judgment  or  execu- 
tion under  which  the  property  was  taken. 

7.  Same — proof  when  defendant  pleads  title,  etc.  Where  a  party's  goods 
have  been  seized  under  execution  against  another,  and  he  replevies  the 
same,  and  his  suit  is  dismissed  with  retorno,  and  suit  is  brought  upon  his 
bond,  and  he  pleads  that  the  merits  of  the  action  were  not  tried,  and  sets  up 
his  title  to  the  property,  the  burden  of  proof  is  on  him  to  prove  his  title; 
and  if  he  shows  a  prima  facie  case,  the  other  party  may  disprove  it  by  show- 
ing that  his  title  was  acquired  to  hinder,  delay  or  defraud  the  creditors  of 
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the  defendant  in  the  execution,  and  this  wliether  the  execution  was  issued 
on  a  valid  or  invalid  judgment. 

8.  Evidence— ;/i?es  of  replevin  suit  in  suit  on  bond.  In  a  suit  upon  a  re- 
plevin bond,  the  affidavit,  declaration,  writ  and  indorsements  thereon,  and 
other  papers  and  files  in  the  replevin  suit,  when  identified,  and  the  judg- 
ment,  are  admissible  in  evidence  on  behalf  of  the  plaintiff. 

!).  Practice  in  Supreme  Court — every  error  will  not  reverse.  Trifling 
errors  in  the  admission  of  immaterial  evidence  and  in  the  giving  of  instruc- 
tions which  did  not  interfere  with  the  substantial  justice  of  the  case,  where 
justice  is  done  by  the  verdict,  will  not  be  grounds  of  reversal 

Weit  of  Error  to  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  McCtjlloch,  Stevens  &  Wilson,  and  Messrs.  Cooper 
&  Bassett,  for  the  plaintiffs  in  error. 

Mr,  H.  B.  Hopkins,  Mr.  T.  Cratty,  and  Mr.  J.  Hough,  for 
the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Tliis  was  an  action  of  debt,  by  John  Earnest,  coroner  of  Peo- 
ria county,  who  sues  for  the  use,  etc.,  against  Joe  H.  Stevison, 
and  David  McKinney,  his  surety,  on  a  replevin  bond.  The 
suit  was  commenced  in  Peoria  county,  whence  the  venue  was 
changed  to  Knox  county,  in  the  circuit  court  of  which  county 
trial  was  had  in  March,  1873,  resulting  in  a  judgment  in  favor 
of  the  plaintiff  for  $9200  debt,  and  $5532.80  damages,  and 
the  record  is  brought  here  by  the  appeal  of  the  defendants. 

It  appears  that  Mrs.  Mary  Chapman,  wife  of  Joseph  Chap- 
man, was  the  owner  of  a  large  stock  of  millinery  goods,  then 
being  in  a  rented  room,  in  which  she  had  been  doing  business 
in  Peoria,  which,  on  the  first  day  of  September,  1866,  she  bar- 
gained and  sold  to  one  Stevens,  for  the  agreed  price  of  $10,000. 
In  part  payment  therefor  Stevens  conveyed  to  Mrs.  Chapman 
a  house  and  lot,  valued  at  $2000,  and  paid  her  $1500  in  cash, 
which  he  claims  to  have  borrowed  from  his  brotlier-in-law.  Joe 
H.  Stevison  ;  and  for  tlie  remaining  $6500  he  gave  her  liis 
judgment  note,  payable  one  day  after  date.    By  the  agreement 
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of  the  parties,  reduced  to  writing,  and  signed  at  the  same  time, 
the  note  Avas  to  be  paid  as  follows:  on  the  first  of  October  fol- 
lowing, one-half  of  the  gross  receipts  of  the  sale  of  the  goods 
np  to  that  date;  on  the  first  day  of  December,  two-thirds;  on 
the  firstday  of  January,  one-half;  on  the  first  day  of  April,  one- 
third;  on  the  first  day  of  July,  two-thirds;  on  the  first  day  of 
September,  one-third  of  the  same;  the  same  order  and  rate  of 
payment  to  beobseiwed  from  year  to  year  until  the  note  should 
be  canceled.  It  was  also  agreed  the  note  should  be  secured  by 
chattel  mortgage  on  the  goods;  that  Stevens  should  not  other- 
wise pledge,  mortgage  or  incumber  the  stock,  and  that  he 
should  sell  only  at  the  ordinary  retail  trade.  Judgment  was 
not  to  be  entered  on  the  note  unless  Stevens  should  fail  to  keep 
Mrs.  Chapman  secured,  as  thereby  provided,  or  to  make  the 
payments  as  thereby  provided,  or  the  goods  should  be  claimed 
or  attached  by  any  person,  or  Stevens  should  be  sued,  or  she 
should  feel  unsafe  lest  her  claim  should  be  lost  or  delayed. 
But  on  the  occurrence  of  either  of  these  events,  judgment 
should  be  entered  and  execution  issued.  It  was  further  agreed 
that  Mrs.  Chapman  should  not  engage  in  retail  millinery  busi- 
ness in  Peoria  as  long  as  Stevens  continued  in  it. 

The  chattel  mortgage  was  executed,  as  provided  by  the 
agreement,  but  not  recorded. 

The  October,  i^ovember  and  December  payments  were  made 
in  conformity  mth  the  terms  of  the  agreement,  but  on  the  29th 
of  December,  Joe  H.  Stevison  had  taken  possession  of  the  entire 
stock,  and  claimed  he  owned  it  by  virtue  of  a  purchase  from 
his  brother-in-law,  Stevens.  On  the  same  day  Mrs.  Chapman 
caused  judgment  to  be  entered  on  the  note,  and  execution  to 
issue  thereon;  but,  there  being  no  seal  to  the  execution,  an- 
other execution  was  issued  on  the  31st  of  December,  which 
was  levied  on  the  goods.  While  the  goods  were  in  the  custody 
of  the  sherifi',  Stevison  replevied  them.  Mrs.  Chapman  then 
replevied  them  again,  and  Stevison  thereafter  re-replevied  them. 
Subsequently,  by  agreement  of  the  parties,  the  last  two  suits 
were  dismissed,  and  the  first  suit  only  was  left  pending  for 
trial. 
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At  the  January  term,  1867,  of  the  Peoria  circnit  court,  Ste- 
vens moved  to  set  aside  the  judgment  by  confession,  urging  in 
support  thereof,  that  the  note  lacked  his  signature;  that  it 
was  payable  only  according  to  the  terms  of  the  written  con- 
tract, and  that  he  was  defrauded  in  the  purchase  of  the  goods, 
setting  forth  wherein. 

The  court  ordered  that  Stevens  be  let  in  to  plead,  but  that 
the  lien  of  the  judgment  remain.  The  cause  was  then  prop- 
erly docketed  for  trial,  and  the  plaintiff  therein  filed  an 
amended  declaration,  counting  upon  the  judgment  note,  con- 
tract, etc. ;  and  the  defendant  therein  filed  pleas,  setting  up  fraud 
in  the  sale  of  the  goods,  failure  of  consideration,  etc.  Issues 
were  joined  on  the  pleas,  and  the  venue  changed  to  Woodford 
county,  where,  at  the  April  term,  1869,  of  the  circuit  court, 
trial  was  had  and  judgment  given  for  the  plaintiff  in  the  cause 
for  $5760.  The  judgment  provided  that  the  lien  of  the  former 
judgment  by  confession,  reserved  by  the  order  of  the  Peoria 
circuit  court,  in  opening  the  judgment,  stand  in  force  as  secu- 
rity for  the  amount. 

The  venue  in  the  replevin  suit,  in  favor  of  Stevison,  against 
the  sheriff,  for  the  stock  of  goods,  was  changed  to  Woodford 
county,  first,  and  afterwards  to  Marshall  county.  At  the  Oc- 
tober term,  1869,  of  the  circuit  court  of  that  coimty,  the  cause 
was  dismissed  for  non-compliance  with  a  previous  order  of  the 
court,  requiring  the  plaintiff  to  give  security  for  costs,  and 
the  property  ordered  to  be  returned. 

This  suit  is  upon  the  replevin  bond  executed  in  that  suit. 

The  defendant's  pleas,  upon  which  issues  were  joined  and 
trial  had,  were,  1st,  non  est  factum ;  2d,  nul  tiel  record,  as  to 
the  record  and  proceedings  in  the  replevin  suit  set  out  in  the 
declaration;  3d,  that  the  merits  of  the  case  were  not  tried  in 
the  replevin  suit,  but  that  it  was  dismissed  for  failure  to  give 
security  for  costs,  and  that  at  the  time  of  the  commencement 
of  the  suit,  the  property  and  right  of  possession  of  the  goods 
were  in  the  defendant,  Stevison. 

Upon  the  trial,  plaintiffs  read  in  evidence,  against  the  de- 
fendant's objections,  the  original  afiidavit,  declaration,  writ, 
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indorsement  thereon,  transcript  of  Peoria  circuit  court  on 
change  of  venue  to  Woodford  county,  transcript  of  Woodford 
circuit  court  on  change  of  venue  to  Marshall  county,  together 
with  the  file  marks  on  the  several  papers,  in  the  replevin  suit; 
and  also  certified  transcript  of  the  proceedings  and  judgment 
in  that  cause  in  the  Marshall  circuit  court.  Parol  evidence 
was  given  identifying  the  several  papers  to  be  what  they  pur- 
ported. It  is  contended  this  was  error;  that  these  loose  papers 
can  not  be  regarded  as  any  part  of  the  record,  but  only  the 
material  from  which  the  record  is  made  up,  and  that  the 
records  being  in  a  dififerent  court  from  that  in  which  the  trial 
was  had,  evidence  of  them  could  only  be  given  by  transcript, 
certified  in  conformity  with  the  statute. 

Our  practice,  with  regard  to  the  making  of  records  of  judg- 
ments, is  different  from  that  which  obtained  at  common  law. 
"The  papers  of  a  cause,  when  filed,  under  our  statute, become 
a  part  of  the  record  as  fully  as  if  copied  into  the  record  book 
of  the  court."  Harding  v.  LarMn  et  al.  41  111.  423.  "And 
transcripts  of  the  record  are  made  by  copying  the  files  and  the 
orders  of  court,  as  entered  of  record  by  the  clerk."  Schirmer 
V.  The  People,  33  111.  282.  The  clerk  is,  indeed,  prohibited 
by  statute  from  making  a  complete  record  in  a  case,  unless 
directed  to  do  so  by  the  court,  or  one  of  the  parties.  (Gross' 
Statutes  of  1869,  §  50.) 

It  is  said,  in  books  treating  on  evidence,  that  "  the  record 
itself  \?,  produced  only  when  the  cause  is  in  the  same  court,- 
whose  record  it  is;  or,  when  it  is  the  subject  of  proceedings  in 
a  superior  court."  But  this  has  reference  to  the  ability  of  the 
court  to  compel  the  production  of  the  record,  and  not  to  the 
question  of  its  sufiiciency  as  an  instrument  of  evidence,  if 
actually  produced.  The  copy  is  receivable  in  evidence,  not 
because  it  is  better  evidence  than  the  original,  but  because  it 
is  presumed  the  original  can  not  be  obtained.  It  is  contem- 
plated, and  such  ought  ever  to  be  the  fact,  that  the  records  of 
courts  remain,  permanently,  in  the  places  assigned  by  the  law 
for  their  custody.  It  does  not,  logically,  follow,  howevei-,  that 
the  records  beins:  obtained  can  not  be  used  as  instruments  of 
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evidence,  for  the  mere  fact  of  oljtaining  them  does  not  change 
that  which  is  written  in  them.  Whether  thej  are  where  they 
ought  to  be,  or  elsewhere,  they  are  records  of  the  court,  and 
neither  anything  more  nor  less  than  that.  The  preservation 
of  such  records  is  one  thing — what  the}''  j)rove,  quite  a  differ- 
ent thing.  What  end  of  justice  can  be  subserved  when  the 
records  of  one  court  are  actually  present  in  another  court,  by 
refusing  to  receive  them  in  evidence  and  requiring  them  to  be 
returned  to  their  proper  custody,  there  to  be  copied,  and  then 
receiving  the  copy  in  evidence  ?  The  facts  proved  must  be 
precisely  the  same,  whether  the  originals  or  copies  are  read  in 
evidence,  and  it  must,  therefore,  be  totally  unimportant  to  the 
party  against  whom  the  evidence  is  offered,  which  it  shall  be. 
SupjDose  the  presence  of  a  witness  to  have  been  procured  by 
fraud  or  violence,  while  the  party  thus  procuring  the  attend- 
ance of  the  witness  would  be  liable  to  severe  punishment, 
surely  that  could  not  be  urged  against  the  competency  of  the 
witness !  If  it  could  not,  why  shall  a  record,  although  illegally 
taken  from  its  proper  place  of  custody  and  brought  before  the 
court,  but  otherwise  free  from  suspicion,  be  held  incompetent? 

The  conduct  of  the  clerks,  in  thus  permitting  the  records 
belonging  to  their  offices  to  he  withdrawn,  is  highly  censura- 
ble; but  we  are  of  opinion  the  records  were  competent  evidence 
for  the  purpose  for  which  they  were  introduced,  and,  hence, 
that  there  was  no  error  in  permitting  them  to  be  read  in  evi- 
dence. 

It  is  alleged  in  the  declaration,  in  giving  the  termination  of 
the  replevin  suit,  "  Said  cause  coming  on  for  trial,  it  was  con- 
sidered and  adjudged  by  said  circuit  court  that  said  Stevison 
take  nothing  by  his  said  writ,  but  that  he  and  his  pledges  to 
prosecute  be  in  mercy,"  etc.;  and,  further,  that  at  the  same 
time  "  the  court  awarded  a  return  of  said  goods,"  etc.,  and  gave 
judgment  for  the  defendants  therein,  naming  them,  against  the 
said  Stevison,  for  one  cent  damages  and  costs  of  suit.  The 
record  read  in  evidence,  after  reciting  that  a  previous  order  had 
been  made  requiring  the  plaintiff  to  give  security  for  costs,  and 
that  motion  to  dismiss  the  suit  for  non-compliance  with  that 
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order  had  been  made,  proceeds,  "  It  is  ordered  by  the  court 
that  said  motion  be  sustained,  and  that  this  cause  be  dismissed 
at  the  plaintiff's  costs,  and  that  a  writ  of  retorno  hahendo 
issue  herein.  It  is  tlierefore  considered  by  the  court  that  the 
defendants  have  and  recover  of  the  said  plaintiff  their  costs 
and  charges  in  this  behalf,  bv  them  expended,  and  that  execu- 
tion issue  therefor." 

It  is  insisted  this  is  a  material  variance  from  the  allegation 
in  the  declaration.  Wliat  were  the  material  facts  to  be  alleged 
in  this  respect  ?  Manifestly,  the  termination  of  the  suit,  and 
judgment  for  costs  in  the  defendant's  favor,  and  the  order  for 
the  writ  retorno  hahendo.  It  could  not,  for  the  purposes  of 
the  declaration  on  the  bond,  be  important  what  led  to  that  re- 
sult, nor  in  what  phraseology  it  was  declared.  Whenever  an 
instrument  in  writing,  or  a  record,  is  not  the  foundation  of  the 
action,  a  variance  is  not  material,  unless  the  discrepancy  is  so 
great  as  to  amount  to  a  strong  probability  that  it  can  not  be 
the  instrument  or  record  declared  on.  Leidig  v.  Bawson,  1 
Scam.  272/  Hull  v.  Blaisdell,  id.  332/  Plumleigh  v.  Cook^ 
13  111.  669/  Phelan  v.  Andrews,  52  111.  486. 

The  objection  can  not  be  sustained. 

It  is  next  objected  that  the  judgment  on  which  the  execution 
levied  on  the  property  was  issued  was  void,  and  therefore  the 
plaintiffs  were  entitled  to  recover  but  nominal  damages.  We 
are  of  opinion  that  the  only  issue  before  the  jury  was,  whether 
Stevison  was  the  owner  of  the  property.  By  permitting  the 
suit  to  be  dismissed  he  lost  all  right  to  contest  the  plaintift'  'a 
claim  to  the  property  except  that  saved  to  him  by  the  statute, 
which  was  to  plead  and  prove  his  title  to  the  property  in  miti- 
gation of  damages.  Beyond  this  he  could  not  contest  the 
plaintiffs'  title.  He  held  the  affirmative  on  that  issue, 
and  the  burden  was,  consequently,  on  him  to  prove  his  title ; 
and  when  he  had  proved  &.  prima  faoie  title,  the  plaintiff 
might  disprove  it  by  showing  that  it  was  acquired  for  the  pur- 
pose of  hindering,  delaying  or  defrauding  the  creditors  of 
Stevens.     Plaintiff  had,  at  least,  sufficient  interest  in  the  pro- 
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perty  for  this  purpose,  whether  the  execution  was  issued  on  a 
valid  or  invalid  judgment. 

Numerous  other  objections  are  urged,  which  we  deem  it 
unnecessary  to  notice.  "We  have  carefully  read  and  considered 
the  voluminous  mass  of  testimony  in  the  record,  and  although 
there  are  several  errors  in  the  admission  of  immaterial  evi- 
dence, and  in  the  giving  of  instructions,  they  are  not  such  as, 
in  our  opinion,  interfere  with  the  substantial  justice  of  the  case. 
"We  think  the  finding  of  the  jury  is  right,  and  that  justice  is 
done  by  the  verdict.  We  doubt,  if  the  case  were  submitted  to 
any  number  of  additional  juries,  a  difierent  result  would  be 
obtained. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


William  L.  Greenleap  et  al. 

V. 

Henry  T.  Beebe  et  al. 

1.  Marbied  women — right  to  contract.  A  married  woman  has  the 
legal  right  to  bind  herself  for  labor  and  materials  furnished  in  the  erection 
of  buildings  upon  her  separate  property.  On  a  contract  for  the  erection  of 
buildings  upon  her  property  with  her  knowledge,  consent  and  approval,  she 
and  her  property  will  be  liable  for  the  debt  so  incurred. 

2.  Mechanic's  lien — parties  defendant.  Where  a  petition  to  enforce  a 
mechanic's  lien  for  labor  and  materials  in  the  erection  of  a  building  upon 
real  estate  of  a  married  woman,  alleges  that  her  husband  has  some  interest 
in  the  premises,  which  is  admitted  by  demurrer,  he  will  be  a  necessaiy 
party  for  the  purpose  of  cutting  off  his  interest  by  the  decree. 

3.  Same — decree  against  husband  for  wif6''s  debt.  Wliere  labor  is  per- 
formed and  materials  furnished  for  a  married  woman  in  erecting  a  build- 
ing upon  her  real  estate,  it  is  erroneous  to  render  a  personal  decree  against 
her  husband  for  tlie  payment  of  the  debt,  although  it  may  appear  he  has 
Bome  interest  in  Ihe  premises. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  James  S.  Murray,  for  the  appellants. 
Messrs.  "Wood  &  Loomis,  for  the  appellees. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  brought  by  appellees,  to  enforce  a  me- 
chanic's lien  for  labor  and  materials  furnished  in  the  erection 
of  certain  buildings  on  premises  owned  by  Fannie  E.  Green- 
leaf,  wife  of  William  L.  Greenleaf. 

To  the  original  petition  a  demurrer  was  interposed,  which 
the  court  sustained.  An  amended  petition  having  been  filed, 
the  appellants  again  demurred,  but  the  court  overruled  the  de- 
murrer, and,  in  default  of  an  answer,  the  court  on  the  hearing 
entered  a  decree  as  prayed  for  in  the  amended  petition. 

Two  alleged  errors  are  relied  upon,  by  appellants,  to  reverse 
the  decree. 

JF'irst — That  the  court  erred  in  overruling  the  demurrer  to 
the  amended  petition. 

Second — That  a  joint  decree  against  appellants  was  im- 
proper. 

It  is  alleged,  in  the  petition,  that  Fannie  E.  Greenleaf  was 
the  owner  of  the  premises  upon  which  the  lien  is  sought  to  be 
established;  that  she  was  the  wife  of  William  L.  Greenleaf. 
and  that  the  said  William  L.,  husband  of  Fannie  E.,  entered 
into  a  written  contract  with  appellees,  which  is  set  out  in  Jicec 
verba  in  the  petition,  and  which  was  executed  by  appellees  and 
William  L.  Greenleaf  under  seal. 

It  is  claimed,  by  appellants,  that  an  attempt  is  made  to 
charge  Fannie  E.  Greenleaf,  and  make  her  a  party  to  a  con- 
tract under  seal  which  she  did  not  execute,  by  extrinsic  evi- 
dence. 

As  we  understand  the  record,  that  question  does  not  arise. 
There  is  no  controversy  over  the  original  contract,  as  the 
work  provided  for  under  it  has  been  fully  performed,  and  paid 
for.  It  was,  therefore,  of  no  importance  to  inquire  whether 
Fannie  E.  could  be  made  liable  on  that  contract  by  resorting 
to  extrinsic  evidence. 
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The  purpose  of  the  petition  was  to  recover  for  extra  labor 
and  materials  furnished  under  a  parol  contract,  entered  into 
subsequently  to  the  making  of  the  original  written  contract, 
so  that  the  authorities  cited  bj  appellants  have  no  application. 

The  question  presented  by  the  amended  petition  is,  whether 
the  alleo-ations  are  sufficient  to  establish  a  cause  of  action 
against  the  owner  of  the  premises,  Fannie  E.  Greenleaf,  for 
materials  furnished  and  labor  performed,  under  a  parol  agree- 
ment made  with  her  husband,  subsequent  to  the  written  con- 
tract. 

It  is  alleged,  in  the  petition,  that  William  L.  Greenleaf  was 
acting  as  the  agent  of  and  for  and  in  behalf  of  Fannie  E. 
Greenleaf,  with  her  full  knowledge,  consent  and  approval,  and 
that  a  verbal  agreement  was  made  with  the  said  William  L. 
Greenleaf,  then  acting  as  the  agent  of  and  for  and  on  behalf 
of  the  said  Fannie  E.  Greenleaf,  hy  which  the  materials  were 
to  be  furnished,  and  the  labor  performed,  which  acts,  proceed- 
ings and  agreements  the  said  Fannie  E.  Greenleaf,  wife  of  the 
said  William  L.  Greenleaf.  had  notice  and  full  Iniowledge,  and 
to  which  she  give  her  consent  and  approval. 

These  allegations  are  admitted  to  be  true  by  the  demurrer. 

There  can  be  no  doubt  but  appellant  Fannie  E.,  although 
a  married  woman,  had  the  right  to  bind  herself  for  labor  and 
materials  furnished  in  the  erection  of  buildings  upon  her  sepa- 
rate property. 

If  she  could  in  person  contract,  she  clearly  had  the  power 
to  authorize  her  husband  to  contract  in  her  behalf,  or,  if  her 
husband  contracted  for  the  work  and  materials,  to  be  furnished 
on  her  separate  property,  with  her  knowledge,  consent  and 
approval,  we  are  aware  of  no  principle  that  would  shield  her, 
or  her  property,  from  the  payment  of  an  honest  debt,  thus 
incurred. 

A  similar  question  arose  in  case  of  ScJvwartz  v.  Saunders, 
46  111.  18,  where  it  was  held,  if  a  contract  for  the  erection  of  a 
building  is  made  by  the  husband,  and  the  same  is  erected  on 
the  real  estate  belonging  to  the  wife,  in  her  separate  right, 
with  her  full  knowledge,  approbation  and  consent,  and  she 
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fails  to  disclose  her  interest,  and,  knowing  what  is  being  done, 
takes  no  steps  to  prevent  it,  she  will  be  estopped  from  setting 
np  her  rights  as  a  defense  to  a  mechanic's  lien. 

We  are  satisfied  the  allegations  of  the  amended  petition 
were  suflicient,  and  the  demurrer  was  properly  overruled. 

In  regard  to  the  last  point  relied  upon,  that  the  decree  is 
joint  against  both  defendants,  it  is  alleged,  in  the  petition, 
that  "William  L.  Greenleaf  has  some  interest  in  the  premises. 
This  is  admitted  bv  the  demurrer.  He  was,  therefore,  a  neces- 
sary party  to  the  petition,  for  the  2)urpose  of  cutting  off  his 
interest  in  the  premises,  by  decree,  Avhatever  it  might  be. 

But  the  decree  finds  a  certain  amount  due  petitioners,  and 
declares  the  same  to  be  a  lien.  It  also  orders  the  amount 
found  due  to  be  paid  by  defendants,  within  a  certain  time,  and 
in  default  of  payment,  directs  the  sale  of  the  premises. 

It  would  be  error  to  render  a  personal  decree  against  Wil- 
liam L.  Greenleaf  for  the  debt,  and,  in  so  far  as  this  was  done 
by  the  decree,  it  will  be  modified;  in  all  other  respects  it  will 
be  afiirmed,  and  appellees  will  be  required  to  pay  the  costs  of 
this  suit. 

Decree  modified  and  a^rmed. 


Barnum   Blake 
Christine  Blake. 

1.  ApPEAii — when  it  will  lie.  An  appeal  will  lie  to  the  Supreme  Court 
from  any  decree  agaiust  a  party  that  ■will  work  a  deprivation  of  his  property 
or  liberty. 

3.  A  decree  against  a  husband  for  the  payment  of  money  for  attorney's 
fees  and  expenses  of  defending  an  appeal  taken  by  him  from  an  order  com- 
mitting him  to  prison  for  failing  to  pay  money  to  his  wife  under  a  previous 
order  for  provisional  alimon}',  rendered  in  a  suit  brought  by  her  for  divorce, 
is  in  the  nature  of  a  final  decree,  and  an  appeal  will  lie  therefrom. 

3.  Divorce — court  may  aioard  reasonable  amount  to  wife  for  solicitor^i 
fees  and  expenses  of  suit.    The  court,  under  om-  statute,  lias  power  to  awai-d 
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attorney's  fees  and  other  expenses  in  divorce  causes,  and  the  matter  is  largely 
in  the  discretion  of  the  court,  but  such  allowances  must  always  be  reasonable, 
having  in  view  the  wealth  and  social  standing  of  the  parties,  and  what 
would  be  reasonable  in  any  case  is  a  matter  of  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Hekvey,  Anthony  &  Galt,  for  the  appellant. 
Mr.  S.  K.  Dow,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court*: 

A  motion  was  made  in  this  coiu't  to  dismiss  the  appeal  in 
this  case  on  the  ground  the  decree  appealed  from  is  interlocu- 
tory, and  not  final.  The  appeal  taken  is  from  a  decree  of  the 
circuit  court  awarding  attorney's  fees,  and  money  to  defray  the 
expenses  attending  the  defense  of  an  appeal  which  defendant 
had  prayed  from  an  order  of  the  circuit  court  committing  him 
to  prison  as  for  contempt  for  non-compliance  with  a  previous 
decree  for  alimony  and  solicitor's  fees  in  complainant's  suit 
against  defendant  for  divorce. 

The  question  raised  is  one  that  has  never  been  passed  upon 
by  this  court,  but,  upon  first  impression,  we  are  of  opinion  the 
appeal  will  lie.  It  is  a  money  decree,  is  for  a  specific  sum,  and 
is  payable  absolutely.  Ko  execution  has  been  as  yet  awarded, 
but  the  court  has  the  undoubted  authority  to  award  an  execu- 
tion, or  if  payment  was  willfully  and  contumaciously  refused, 
the  decree  might  be  enforced  by  attachment,  as  for  contempt, 
or  payment  might  be  coerced  by  sequestration  of  real  or  per- 
sonal estate. 

By  one  mode  or  the  other,  the  decree  could  be  enforced,  and 
if  defendant  has  property,  it  could,  in  some  way  consistently 
with  the  practice  in  courts  of  cliancery,  be  subjected  to  its 
payment.  Such  a  decree  does  not  seem  to  us  to  be  merely  in- 
terlocutory. It  is  more  in  the  nature  of  a  final  decree,  and  if 
no  appeal  lies,  this  case  afibrds  an  instance  of  a  money  decree 
against  a  party  from  which  no  relief  can  be  had,  no  matter 
how  unjust  or  oppressive.     This  ought  not  to  be. 
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It  is  no  answei  to  this  position,  to  say  defendant  can  have 
this  decree  against  him  reviewed  on  appeal  or  error,  after  final 
decree  in  the  original  cause.  Of  what  avail  would  that  priv- 
ilege be  to  him  then?  The  litigation  might  be  protracted, 
and  years  elapse  before  any  final  decision  could  be  reached.  In 
the  meantime,  he  has  been  imprisoned  for  disobedience  to  the 
decree,  or  his  property  under  process  of  law  been  subjected  to 
the  payment  of  the  sum  decreed. 

Nor  does  the  fact  an  appeal  is  allowed  impose  any  hardship 
not  incident  to  other  money  decrees  from  which  appeals  may 
be  prosecuted.  On  the  theory  alimony  is  for  the  immediate 
benefit  of  the  wife,  to  enable  her  to  prosecute  or  defend 
her  suit  against  her  husband  on  terms  of  equality,  the  only 
serious  result  would  be,  to  delay  the  litigation  until  the  pi-o- 
priety  of  the  decree  for  temporary  alimony  and  solicitor's  fees 
could  be  determined  in  the  appellate  court.  On  the  contrary, 
if  an  appeal  should  be  denied  it  might  subject  defendant  to 
very  great  hardships  in  many  cases,  as  the  sequel  will  show. 
It  is  apprehended  there  can  be  no  decree  against  a  party,  that 
will  work  a  deprivation  of  his  property  or  liberty,  from  which 
no  appeal  or  writ  of  error  will  lie.  Such  is  the  decree  against 
defendant.  Under  it  he  may  be  deprived  of  his  liberty,  or 
his  property  subjected  to  levy  and  sale. 

Entertaining  jurisdiction  of  the  cause,  but  one  other  ques- 
tion arises,  and  that  has  relation  to  the  amount  ordered  to  be 
paid — whether  it  is  justified  by  the  facts  in  the  case.  Undoubt- 
edly, the  court,  under  our  statute,  has  power  to  award  attorney 
fees  and  other  expenses  in  divorce  causes,  and  the  matter  is 
largely  in  the  discretion  of  the  court.  But  this  court  has 
always  assumed  jurisdiction  to  review  the  action  of  the  court 
below  in  the  allowance  either  as  to  alimony  or  solicitors'  fees, 
and  its  right  to  do  so  has  not  been  questioned.  Blake  v. 
BlaTce,  70  Ul.  618. 

Such  allowances  must  always  be  reasonable,  having  in  view 
the  wealth  and  social  standing  of  the  parties.  Wliat  would 
be  suitable  alimony  for  the  wife,  or  reasonable  counsel  fees,  is 
a  matter  of  evidence. 
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We  have  examined  with  care  the  evidence  in  this  cause,  and 
we  can  not  avoid  the  conclusion  the  sum  allowed  for  attorney's 
fees  and  expenses  of  the  suit  is  unreasonable  and  oppressive  in 
the  extreme,  in  view  of  the  services  rendered  and  to  be  ren- 
dered. The  record  has  been  incumbered  with  a  vast  amount 
of  useless  matter,  wholly  irrelevant  to  this  application,  and  if 
counsel  choose  to  perform  this  valueless  labor,  he  will  not  be 
permitted  to  charge  defendant  for  his  services. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Samuel  McCarty 

V. 

Gideon  Maelette  et  al, 

1.  Chancery — rescission  of  contract  for  fraud — laches.  The  doctrine 
is  well  settled  in  this  court,  that  unreasonable  delay  in  commencing  pro- 
ceedings to  rescind  a  contract  on  the  ground  of  fraud,  will  prevent  relief  in 
a  court  of  equity. 

2.  Where  a  party  is  induced  to  sell  and  convey  land,  and  to  take  in  pay- 
ment the  transfer,  by  delivery  only,  of  notes  on  an  insolvent  person  through 
the  fraud  of  the  purchaser,  in  August,  1858,  and  he  discovers  the  inability 
of  the  maker  of  the  notes  to  pay  the  same,  and  the  residence  of  the  purchaser 
in  the  fall  of  1858,  and  brings  no  suit  to  rescind  the  sale  until  in  1865,  his 
laches  will  be  so  unreasonable  as  to  deprive  him  of  equitable  relief. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
HiKAM  H.  Cody,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Samuel  McCarty  against 
Gideon  Marlette,  Sarah  M.  Marlette,  James  West,  and  Jennie 
Marlette,  to  set  aside  the  sale  and  conveyance  by  complainant 
to  Gideon  Marlette  of  certain  real  estate  in  the  city  of  Aurora, 
in  this  State,  on  the  ground  of  fraud.  The  court  below  dis- 
missed the  bill. 
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.^■^O^/V'^Vlpiaion  of  the  Court 
Messrs.  Brown  &  Southwokth,  for  the  appellant. 
Mr.  E..  G.  MoNTONT,  for  the  appellees. 
Mr.  Justice  Bbeese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  chancery  side  of  the  circuit  court 
of  Kane  county,  in  proceedings  therein  commenced  by  Samuel 
McCarty  against  Gideon  Marlette  and  others,  praying  an  in- 
junction and  for  general  relief,  alleging  fraud  by  defendants  in 
a  sale  of  a  lot  of  land  in  the  town  of  Aurora,  the  fraud  consistinsr 
in  the  transfer,  by  delivery,  of  certain  notes  by  defendants  to 
complainant,  as  the  purchase  price  of  the  lot,  and  praying  fnr- 
ther  that  the  sale  be  set  aside. 

The  court  dismissed  the  bill,  and  on  this  appeal  by  complain- 
ant we  have  considered  it  necessary  to  notice  only  the  defense 
set  up  by  the  defendants  in  their  answer  to  the  bill.  That  de- 
fense was  laches  on  the  part  of  complainant. 

It  appears  the  sale  of  the  lot  was  made  to  defendant  Gideon 
Marlette  by  complainant  in  August,  1858,  and  the  notes  of 
Abram  Davis  delivered  at  the  same  time  in  full  payment 
thereof.  "WTien  the  first  note  fell  due,  some  time  in  the  latter 
part  of  1858,  complainant  called  on  the  maker,  who  resided  at 
Chicago,  and  demanded  payment,  which  was  refused.  When 
the  second  note  became  due,  some  three  months  thereafter,  he 
again  called  on  the  maker,  who  refused  payment  on  the  ground 
that  he  had  no  property.  At  this  interview  Davis  told  com- 
plainant where  Gideon  Marlette  lived. 

It  was  then  in  the  power  of  complainant  to  commence  pro- 
ceedings against  Marlette  to  cancel  the  sale,  as  constructive 
notice  to  him  could  have  been  had  by  publication,  and  Marlette 
placed  in  statu  quo  by  a  surrender  to  him  of  the  notes. 

This,  complainant  did  not  do,  delaying  to  commence  proceed- 
ings for  such  purpose  until  1865,  nearly  six  years  thereafter, 
and  in  the  meantime  suing  Davis  upon  the  notes  to  judgment. 
The  fact  of  Davis'  inability  to  pay  the  notes  was  as  apparent 
in  1858  as  it  was  when  this  action  was  commenced,  and  the 
doctrine  is  well  established  in  this  court,  that  unreasonable 
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delay  in  commencing  proceedings  to  rescind  a  contract  on  the 
ground  of  fraud,  will  prevent  relief  in  a  court  of  equity.  Cox 
V.  Montgomery,  36  111.  396. 

The  excuse  for  the  delay,  that  complainant  did  not  know 
where  to  find  Marlette,  so  that  an  action  might  be  brought 
against  him  so  soon  as  Davis'  inability  to  pay  the  notes  was 
discovered,  does  not  seem  to  be  valid,  as  the  fact  of  his  resi- 
dence at  Syracuse,  in  the  State  of  New  York,  was  communi- 
cated to  complainant  by  Davis  in  the  fall  of  1858. 

After  the  discovery  of  the  alleged  fraud  in  passing  these 
notes  upon  him,  complainant  affirmed  the  contract  by  suing 
the  notes.  He  should  at  once  have  commenced  proceedings  to 
set  aside  the  contract. 

"We  think  the  laches  of  complainant  was  inexcusable,  and 
the  circuit  court  decided  properly  in  dismissing  the  bill,  and 
we  affirm  the  decree. 

Decree  ajirmed. 


RooKFORD,  Rook  Island  and  St.  Louis  Raileoad  Co. 


Abel  Byam,  Adme.,  etc. 

Nkgugkncb — no  recovery  for  death  where  deceased  was  guilty  of  gross  neg- 
ligence. Where  a  person  was  killed  by  a  train  at  a  railway  crossing  which 
was  difficult  to  cross,  and  dangerous,  was  perfectly  familiar  with  this  fact,  yet 
attempted  to  cross  the  same  with  a  team  about  the  time  a  regular  train  was 
due,  without  looking  to  see  if  the  train  was  in  sight,  it  being  in  the  daytime, 
and  the  whistle  was  sounded  ninety  rods  distant  from  the  crossing,  and  the 
bell  rung  continuously,  and  an  alarm  sounded  some  twenty-five  rods  before 
reaching  the  crossing,  when  the  deceased  was  upon  the  track,  and  he  then 
discovered  the  train  for  the  first  time,  and  before  he  could  get  ofi"  was  killed, 
the  company  using  every  exertion  to  prevent  the  accident,  it  was  h^ld,  that 
the  negligence  of  the  deceased  was  so  great  as  to  preclude  a  recovery,  even 
though  the  company  was  derelict  in  not  making  the  crossing  safe  and  easy 
to  get  over. 


1875.]       R.,  E.  I.  &  St.  L.  E.  li.  Co.  v.  Byam,  Admk.  529 

Opinion  of  the  Court. 

Appeal  from  tlie  Circuit  Court  of  Wliiteside  county;  the 
IIoN.  William  W.  Heaton,  Judge,  presiding. 

t    .    Messrs.  Henry  &  Johnson,  and  Mr.  Charles  M.  Osborne, 
for  the  appellant. 

Messrs  Sackett  &  Bennett,  for  the  appellee. 

Per  Curiam:  This  was  case,  in  the  Whiteside  circuit  court, 
under  the  statute,  based  upon  alleged  culpable  negligence  of 
a]-»pellant's  servants,  resulting  in  the  deatli  of  William  Crosby. 
Tlie  only  questions  presented  in  argument  upon  this  appeal, 
and  which  ^Ye  are  called  upon  to  consider,  arise  upon  the  evi- 
dence, and  the  action  of  the  court  below  in  overruling  appel- 
lant's motion  for  a  new  trial.  The  evidence,  with  the  proper 
exception  to  the  ruling  of  the  court,  is  preserved  in  the  record, 
by  bill  of  exceptions.  We  have  attentively  examined  and 
carefully  considered  the  issues  made  by  the  pleadings,  and  the 
evidence  introduced  in  their  support.  The  case  can  not  be  dis- 
tinguished from  those  of  Chicago  and  Rock  Island  JR.  R. 
Go.  V.  Still,  19  111.  499,  and  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Van  Patten,  64  111.  510. 

The  accident  happened  in  the  daytime,  January  18,  1870. 
The  highway  upon  which  deceased  was  traveling,  runs  a  con- 
siderable distance  nearly  parallel  with  appellant's  track,  then 
crosses  the  latter  diagonally. 

The  crossing  was  a  dangerous  one,  for  two  reasons:  first,  be- 
cause, from  the  diagonal  course  of  it,  wagons  were  not  infre- 
quently brought  into  such  position  that  the  wheels  would  get 
between  and  slide  along  the  rails,  so  that,  if  loaded,  much  difii- 
culty  was  experienced  in  extricating  them;  secondly,  because 
the  approaches  were  in  a  bad  condition,  so  that  when  the 
wheels  were  once  within  or  partly  witliin  the  rails,  there  was 
not  only  dilBBculty  in  getting  them  out,  but,  in  doing  so,  great 
care  was  requisite  to  avoid  being  upset  in  going  down  the  ap- 
proach upon  the  other  side.  But  the  deceased  was  perfectly 
familiar  with  the  crossing;  and,  upon  the  occasion  in  question, 
as  appears  by  the  undisputed  testimony,  with  an  overcoat,  cap 
34— 80th  III. 
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and  muffler  upon  him,  with  a  double  team  and  load  upon  his 
wagon,  proceeded  along  the  highwa^^  towards  the  crossing,  near 
the  time  when  a  regular  train  was  due.  This  train,  only  eight 
or  ten  minutes  behind  time,  came  from,  behind  him.  It  was 
a  cold,  windy  day.  Deceased  being  near  the  track,  the  whistle 
was  sounded  some  ninety  rods  back  of  him  so  that  the  whole 
neio^liborhood  heard  it.  But  deceased  went  along  towards  and  to 
the  crossing,  without  once  turning  his  head  towards  the  ap- 
proaching train  or  stopping  his  course.  When  he  reached  the 
crossing,  and  being  about  to  go  upon  it,  or  being  in  fact  upon 
it,  the  engineer  seeing  him  while  from  twenty  to  twenty -five 
rods  distant,  sounded  the  alarm  whistle  several  times  violently. 
Then  deceased,  being  upon  the  crossing,  looked  around  towards 
the  approaching  train  for  the  first  time,  and  seemed  to  urge, 
by  striking  his  horses  with  the  reins.  The  train  was  running 
at  the  rate  of  from  twenty-two  to  twenty-eight  miles  per  hour, 
and  altliough  every  eifort  seems  to  have  been  made  to  stop  the 
train,  deceased  was  struck  and  killed.  It  is  very  probable  that 
deceased,  when  upon  the  crossing,  encountered  the  very  difii- 
culty  in  extricating  his  wagon  to  which  we  have  alluded. 

One  breach  of  duty  charged  in  the  declaration,  consists  in 
the  failure  of  appellant's  servants  to  ring  the  bell  and  sound 
the  whistle  as  required  by  statute.  Upon  that  issue,  the  evi- 
dence clearly  preponderates  in  favor  of  appellant.  The  wit- 
nesses all  agree  that  the  whistle  was  sounded  some  ninety  rods 
from  the  crossing,  and  to  the  sounding  of  the  alarm  whistle; 
and  the  engineer  and  fireman  both  testify  that  the  bell  was 
rung  continuously  the  requisite  distance  from  and  down  to  the 
crossing.  The  other  witnesses  testify  that  they  did  not  hear 
or  did  not  recollect  hearing  it.  This  is  mere  negative  against 
positive  evidence.     StilVs  case^  supra. 

The  case  just  referred  to  declares  the  rule  of  care  and  cau- 
tion to  which  persons  driving  over  such  crossings  are  subject. 
But  counsel  for  appellee  insist  that  the  negligence  of  deceased 
was  greatly  mitigated  by  the  circumstance  that  an  irregular 
train  had  passed  from  the  same  direction  whence  came  the 
regular  train  in  question,  some  three-quarters  of  an  hour  be 
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fore  the  latter  was  due,  which  he  mistook  for  the  regular  train; 
wherefore,  acting  npon  such  evidence  of  safety,  his  negligence 
was  but  slight  when  compared  mth  that  of  appellant's  ser- 
vants, in  that  they  failed  to  exercise  proper  care  and  caution, 
to  prevent  injury  to  deceased,  though  improperly  on  the  track, 
they  seeing  him  in  time  to  have  prevented  it. 

But,  as  already  observed,  when  the  employees  of  the  company 
saw  the  deceased  approaching  toward  the  crossing,  they  gave 
the  proper  signals  of  danger,  and  after  they  saw  he  would  give 
no  heed  to  the  signals,  and  was  going  upon  the  track  witliout 
stopping,  they  seem  to  have  made  use  of  all  reasonable  effort 
to  avoid  the  injury.  It  can  not  be  said  that  they  wantonly  or 
recklessly  ran  upon  the  deceased,  or  failed  to  make  use  of  or- 
dinary care  to  avoid  doing  so. 

It  is  true  that  the  statute,  Laws  1869.  p.  312,  requires  rail- 
road companies  to  maintain  their  crossings  of  public  highways, 
and  the  approaches  thereto,  within  their  right  of  way,  so  that 
they  shall  be  safe  as  to  the  lives  of  persons  or  propertv. 
Whatever  of  imperfection  there  was  in  the  crossins:,  deceased, 
as  before  said,  was  familiar  with  it,  and  had  before,  on  the  same 
day,  driven  across  it.  It  may  be  said,  as  respects  deceased  with 
reference  thereto,  as  was  remarked  in  regard  to  a  similar  case  in 
Chicago  and  Northwestern  R.  R.  Co.  v.  Sweeney,  52  111.  327, 
"in  proportion  to  the  magnitude  of  the  dangers,  should  have  been 
his  care  and  caution."  The  alleged  failure' of  duty  on  the  part 
of  the  company  in  this  respect,  of  a  proper  crossing,  would  not 
absolve  the  traveler  on  the  highway  from  the  duty  of  exercising 
ordinary  care  and  caution  for  his  own  safety,  and  making  use 
of  the  proper  precautions  before  going  upon  the  crossing — to 
ascertain  whether  or  not  there  was  a  train  approaching.  These 
precautions  the  evidence  shows  were  not  used  in  the  present 
case.  The  court  erred  in  overruling  the  motion  for  a  new  trial, 
and  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Edward  Ely 

V. 

David  J.  Ely  et  al, 

1.  Contract — later  one  supersedes  former.  It  is  a  general  rule  of  evi- 
dence that  a  written  contract  executed  between  parties  supersedes  all  their 
prior  negotiations  and  agreements  upon  the  same  subject,  except  when  the 
last  contract  covers  only  a  part  of  the  subjects  embraced  in  the  prior  one, 
and  it  plainly  appears,  from  the  character  of  the  contracts,  that  the  last  one 
was  not  intended  to  be  in  performance  or  supersedure  of  the  former  one,  and 
that  the  provisions  in  the  former,  not  mentioned  in  the  latter,  were  intended 
to  remain  unaffected. 

3.  Where  a  writing  was  given  by  a  party  agreeing  to  lease  premises  and 
to  pay  taxes  and  insurance  on  the  same,  and  shortly  afterwards  a  formal 
lease  was  executed,  in  which  the  lessor  made  no  covenants  to  pay  taxes  or 
Insurance,  but  which,  with  another  writing,  showed  that  it  related  to  the 
same  subject,  it  was  Iteld,  that  the  last  written  agreement  must  govern  as 
expressing  the  tinal  contract  of  the  parties,  and  the  first  was  inoperative. 

3.  Same — of  lessor  to  contribute  to  expense  of  rebuilding  after  loss  by  fire. 
Where  leased  premises  were  destroyed  by  fire  during  the  term,  the  lessee 
having  covenanted  to  yield  possession  in  the  same  condition  he  received  the 
same,  and,  being  about  to  rebuild,  the  lessor  promised  to  pay  him,  as  the 
work  progressed,  a  sum  equal  to  the  insurance  received  thereon,  provided 
the  work  should  be  done  under  the  supervision  of  a  particular  architect,  and 
the  new  building  should  exceed  in  value  the  old  one  by  that  sum,  he  will 
be  under  no  obligation,  to  pay  the  sum  agreed  unless  the  conditions  have 
been  complied  with  in  all  substantial  respects. 

4.  Landlord  and  tenant — rigJit  of  tenant  to  insurance  paid  landlord. 
Wliere  a  tenant,  by  the  covenants  in  his  lease,  is  bound  to  rebuild  in  case  of 
loss  by  fire,  and  the  landlord's  wife,  as  owner  of  the  property,  insures  the 
same,  and  the  tenant  refuses  to  pay  the  premium,  and  after  a  loss  by  fire 
voluntarily  rebuilds,  he  will  not  have  any  contribution  by  the  lessor,  or  have 
any  claim,  legal  or  equitable,  to  the  insurance  money,  or  any  part  thereof. 

5.  Insurance — interests  of  landlord  and  tenant  each  insurable.  Where 
property  of  a  married  woman  is  leased  for  a  term  of  years  by  her  husband 
to  another,  both  the  wife  and  the  lessee  have  an  insurable  interest  in  the 
demised  premises. 

6.  Same — rights  of  mortgagee  insuring.  Wliere  a  mortgagee  insures 
property,  the  mortgagor,  having  no  connection  with  it,  can  not  claim  its 
benefit,  but  the  mortgagee  may  receive  and  enjoy  the  insurance  money  and 
still  collect  the  mortgage  debt  of  the  mortgagor. 
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7.  Contract— ^^(/rtZ  effect  of  covenant  in.  lease.  The  legal  effect  of  a  cove 
nant  in  a  lease  by  the  lessee  to  keep  the  demised  building  in  repair  at  his 
own  expense,  and  to  deliver  it  up  at  the  end  of  his  term  in  as  good  order 
and  condition  as  when  he  received  it,  without  any  exemption  of  loss  by  lire, 
is,  that  in  case  the  building  is  burned,  the  lessee  will  rebuild  the  same,  and 
such  loss  will  not  even  stop  the  rent  until  the  building  is  replaced. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Mooke,  Judge,  presiding. 

Messrs.  Williams  &  Thompson,  for  the  appellant. 

Mr.  Wm.  H.  King,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  in  the  court  below  bv  Ed- 
ward Ely,  the  appellant,  for  the  purpose  of  obtaining  the  benefit 
of  the  insurance  upon  premises  of  which  he  was  tenant. 

By  a  lease  bearing  date  May  4,  1867,  David  Ely,  one  of  the 
appellees,  demised  to  Edward  Ely  tlie  premises  situate  in  the 
city  of  Chicago  known  as  No.  3  "Washington  street,  to  hold 
from  the  15th  day  of  July,  1867,  until  the  first  day  of  Mav, 
1878,  at  the  rent  of  $3000  per  year.  The  lease  contained  cove- 
nants, on  the  part  of  the  lessee,  that  he  had  received  the  prem- 
ises in  good  order  and  condition,  that  he  would  keep  thein  in 
repair  at  his  own  expense,  and  that,  at  the  end  of  the  term,  he 
would  deliver  the  same  up  to  his  lessor  in  as  good  order  and 
condition  as  when  they  were  entered  upon  by  the  lessee. 

At  the  same  time  of  the  execution  and  date  of  the  lease,  the 
following  agreement  was  executed  by  the  parties: 

"  Chicago,  ^th  Jfay,  1867. 
"  It  is  mutually  understood  that  Edward  Ely,  tlie  lessee  of 
the  property  known  as  No.  3  Washington  street,  Chicago,  has 
the  right  to  purchase  the  same,  subject  to  his  lease,  as  follows: 
Any  time  within  three  years  from  date  hereof,  at  twenty- 
eight  thousand  dollars  ($!^8.000).  and  within  five  years  as  above 
at  thirty  thousand  dollars  ($30,000),  with  interest  from  date. 
And  upon  the  following  further  terms:  One-fourth  of  the  pur- 
chase money  to  be  paid  in  cash  at  the  time  of  giving  notice  of 
purchase  or  desire  to  purchase,  the  remainder  to  be  paid  in 
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three  equal  annual  installments  from  the  date  of  the  notice  of 
the  desire  to  purchase,  with  interest  on  the  full  amount  of  the 
deferred  payments  annually,  in  advance,  at  eight  (8)  per  cent, 
all  interest  to  be  paid  as  stipulated,  and  the  deferred  payments 
to  be  secured  to  the  entire  satisfaction  of  the  grantor,  his  as- 
signs, heirs,  executors  or  administrators,  by  assignment  of 
proper  policies  of  insurance  upon  the  buildings  thereon. 

"Dayip  J.  Elt, 
"Edwaed  Ely." 

The  title  to  the  property  was  in  Mrs.  Caroline  D.  Ely,  wife 
of  David  J.  Ely,  and  she,  in  her  own  name,  procured  policies 
of  insurance  on  the  building  upon  the  premises.  On  October 
9,  1871,  the  building  was  destroyed  by  fire,  and  there  was 
paid  to  her,  by  certain  insurance  companies,  $5000. 

Edward  El}'^  has,  since  that  fire,  erected  a  new  building  on 
the  lot,  better  and  more  expensive  than  the  old  one,  and  claims 
this  insurance  money,  for  the  recovery  of  which  the  bill  was 
brought. 

This  claim  is  based  upon  an  alleged  express  contract,  by 
which  David  J.  Ely  agreed  to  pay  for  the  insurance  upon  the 
building,  and  also  upon  the  ground  that  the  insurance  was, 
even  if  there  had  been  no  such  contract,  for  the  benefit  of  the 
party  who  was  bound  to  rebuild.  The  express  contract  relied 
upon  is  the  following: 

"  For  and  in  consideration  of  an  agreement  to  pay  $3000  per 
annum,  made  this  day  with  Edward  Ely,  for  the  rent  of  !No.  3 
"Washington  street,  I  agree  to  lease  said  premises  to  him  from 
the  15th  day  of  July,  1867,  to  May  1,  1878;  and  it  is  agreed 
that  I  am  to  pay  the  taxes  and  insurance  on  the  said  buildings 
and  improvements,  to  leave  in  the  present  gas  fixtures,  and 
also  the  furnace  and  the  range;  and  I  also  give  the  option  to 
the  lessee  to  purchase  this  property  at  $30,000  any  time  within 
five  years  from  this  date.  In  case  of  said  purchase,  then  the 
terms  are  to  be  $7500  cash  in  hand,  and  the  remainder  in  one, 
two  and  three  years,  at  eight  per  cent  per  annum  interest. 

"  David  J".  Ely. 
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"  If  elected  to  purchase  within  three  years  from  this  date, 
price  to  be  $28,000,  terms  as  before  made. 

"  D.  J.  Ely." 

Tliis  paper  writing  has  no  date,  and  the  parties  are  not  agreed 
in  their  testimony  as  to  the  time  when  it  was  given,  although 
Edward  Ely  admits  that  it  was  some  time  previous  to  the  lease 
and  written  purchase  option  contract  of  May  4,  1867. 

David  J.  Ely  testifies  that  the  writing  was  procured  by  Ed- 
ward Ely  the  last  of  February  or  first  of  March,  1867,  to  be 
used  to  influence  Peter  Page,  if  possible,  to  lease  to  Edward 
Ely,  at  a  lower  rent  than  Page  was  asking,  the  building  on  the 
corner  of  "Wabash  avenue  and  "Washington  street,  in  an  adjoin- 
ing block,  of  which  Edward  Ely  was  trying  to  negotiate  a  lease, 
it  being  tiie  distinct  understanding  that  it  was  not  to  be  bind- 
ing on  either  of  the  parties.  Edward  Ely  contradicts  this,  and 
they  are  the  only  witnesses  who  speak  upon  the  subject.  This 
paper  writing  bears  the  appearance  of  having  been  hastily 
drawn  up  for  a  temporary  purpose,  and  not  as  the  final  contract 
upon  the  subject.  It  is  not  signed  by  Edward  Ely.  and  al- 
though it  speaks  of  an  agreement  as  made  the  same  day  to 
pay  $3000  rent,  there  is  no  other  evidence  of  any  such  distinct 
agreement. 

The  writing,  as  it  purports,  is  a  contract  all  on  the  side  of 
David  J.  Ely,  with  nothing  binding  upon  Edward  Ely.  There 
are  absent  the  usual  particular  formal  covenants  which  attend 
the  letting  of  such  valuable  property  for  such  a  length  of  time 
and  such  a  large  rent. 

The  lease  of  May  4,  1867,  has  no  agreement  on  the  part  of 
the  lessor,  as  has  the  paper  wi-i ting,  to  pay  taxes  and  insurance, 
to  leave  in  the  present  gas  fixtures,  furnace  and  range,  and 
says  nothing  whatever  in  regard  thereto,  the  lease  containing 
only  terms  of  simple  demise  on  the  part  of  the  lessor.  On  the 
part  of  the  lessee  it  contains  a  large  number  of  particular, 
lengthy,  formally  dra^vn.  and  very  stringent  covenants,  as,  for 
the  payment  of  the  rent  in  sums  of  $750  at  the  end  of  every 
three  months;  to  pay  all  water  rents;  to  keep  the  premises  in 
a  clean  and  healthy  condition,  in  accordance  with  the  city  ordi- 
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nances;  that  the  premises  are  received  in  good  order  and  con- 
dition; that  the  premises  shall  be  kept  in  repair  by  the  lessee 
at  his  own  expense;  that  he  will  not  underlet  or  assign  with- 
out the  written  assent  of  the  lessor;  to  yield  up  the  premises 
at  the  end  of  the  term  in  as  good  condition  as  when  the  same 
were  entered  upon;  for  a  forfeiture  and  right  of  re-entry  for 
default  in  the  payment  of  rent  or  keeping  any  covenants,  and 
various  minute  provisions  in  regard  thereto  and  the  right  of 
distress;  and  that  the  lessee  shall  pay  all  costs  and  attorney's 
fees  and  expenses  of  enforcing  the  covenants;  and  there  is  a 
provision  that  changes,  alterations  and  additions  in  and  about 
the  buildings,  convenient  for  the  lessee's  business,  may  be 
made  at  his  sole  expense. 

There  is  a  variance,  too,  in  the  terms  of  the  option  to  pur- 
chase of  May  4,  1867,  from  the  paper  writing,  in  this:  that  in 
the  former  the  lessee's  right  of  purchase  is  to  be  subject  to  /tu- 
lease,  the  interest  on  the  deterred  payments  is  to  be  paid  annu- 
ally in  advance,  and  the  deferred  payments  to  be  secured,  \o 
the  satisfaction  of  the  grantor,  by  assignment  of  pi-oper  poli- 
cies of  insurance  upon  the  buildings.  Even  if  we  should  reject 
D.  J.  Ely's  statement  of  the  purpose  of  giving  the  undated  paper 
writing,  comparing  these  more  full  and  formal  instruments  of 
May  4,  1867,  with  previous  paper  writing,  the  design  would 
seem  to  be  that  the  two  former  should  take  the  place  and  be 
in  the  stead  of  the  latter.  The  very  entering  into  the  subse- 
quent instruments  of  writing,  indicates  that  they  were  to  be 
constituted  and  relied  upon  as  the  evidence  of  what  was  the 
contract  between  the  parties. 

The  terms  of  the  undated  writing  being,  "  I  agree  to  lease," 
and  not  terms  of  present  demise,  tend  to  show  it  to  be  execu- 
tory, looking  for  its  consummation  to  a  lease  afterward  to  be 
made. 

The  rule  of  law  upon  the  subject  is  familiar — that  it  is  a 
general  rule  of  evidence,  that  a  written  contract  executed  be- 
tween parties  supersedes  all  their  prior  negotiations  and  agree- 
ments upon  the  same  subject. 

This  rule  has  not  application  sometimes  when  the  last  con- 
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tract  covers  onh'  a  part  of  the  subjects  embraced  in  the  prior 
one,  and  it  phiinlv  appears,  from  the  character  of  tlie  contracts, 
that  the  last  one  was  not  intended  to  be  in  performance  or 
snpersedure  of  the  former  one,  and  that  the  provisions  in  the 
former,  not  embraced  in  the  latter,  were  intended  to  remain 
nnaifected.  And  as  neither  the  lease  nor  the  option  contract 
of  May  4,  1867,  refer  to  the  subject  of  insurance,  nor  to  that 
of  gas  fixtures,  or  furnace  or  range,  mentioned  in  the  undated 
Avriting,  it  is  urged  that  this  brings  that  writing  within  the 
exception  above  named:  that  a  subsequent  agreement  is  not  to 
have  the  effect  of  superseding  an  antecedent  one,  unless  the 
entire  ground  of  the  first  one  is  covered  by  the  latter.  That 
would  be  to  nullify  the  rule  in  all  cases  as  to  any  omitted  term 
of  a  previous  negotiation  or  agreement  which  should  not  be 
contained  in  a  later  contract  upon  the  same  subject. 

This  provision  as  to  insurance  in  the  undated  writing  docs 
not  remain  in  force,  simply  because  there  is  no  mention  made 
of  it  in  the  lease  of  May  4.  On  comparison  of  these  several 
writings,  the  one  with  the  other,  no  such  intention  is  manifest 
that  this  stipulation  in  the  nndated  writing,  relative  to  insur- 
ance, should  remain  afterward  in  force,  unaftected  by  the  exe- 
cution of  the  lease,  but  the  contrary  one  is  evinced,  that  the 
lease  and  option  contract  of  March  4  should  be  expressive  of 
the  entire  contract  of  the  parties  npon  the  whole  subject. 

In  confirmation  of  this,  if  it  were  necessary,  reference  might 
be  made  to  the  letters  of  Edward  Ely  to  David  J:  Ely,  of  23d 
July  and  22d  August,  1867,  relative  to  the  construction  of  the 
words,  "  subject  to  his  lease,"  in  the  optional  contract  of  pur- 
chase of  May  4th,  1867,  wherein  Edward  Ely  states  his  un- 
derstanding, that  the  purchase  was  not  to  be  subject  to  the 
lease,  and,  as  so  showing,  he  refers  to  what  David  J.  Ely  said 
to  him  on  the  evening  of  May  4th,  1867,  but  makes  no  allu- 
sion whatever  to  the  undated  writing,  which  does  not  contain 
those  words;  thus  manifesting  that  he  did  not  regard  that 
writing  as  then  operative  and  in  force,  as,  otherwise,  he  would 
have  referred  to  that  as  determining  the  question. 

We  can  entertain  no  doubt,  that  the  undated  paper  writing, 
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if  ever  of  any  force,  is  to  be  regarded  as  having  been  merged 
in,  and  snperseded  by,  the  subsequent  lease  and  option  con- 
tract of  May  4th,  1867,  and  that  it  was  thenceforth  inoperative 
and  of  no  force. 

As  before  remarked,  the  lease  contains  no  agreement,  on  the 
part  of  the  lessor,  to  pay  insurance. 

On  May  31, 1872,  Edward  Ely  addressed  a  letter  to  D,  J. 
Ely,  informing  him  that  he  proposed  to  build  upon  the  prem- 
ises, giving  a  general  description  of  the  character  of  the  build- 
ing he  intended  to  erect;  that  to  do  it,  he  required  the 
insurance  money,  and  requesting  D.  J.  Ely  to  send  on  the 
money  at  once.  Edward  Ely  immediately  commenced  re- 
Iniilding  upon  this  and  the  adjoining  lot  of  one  Martin  An- 
drews, and  completed  the  buildings  in  the  winter  following. 
The  appellant,  while  adinitting  that  D.  J.  Ely  always  denied 
any  liability  to  pay  him  the  insurance  money,  testifies  that,  in 
August,  1872,  D.  J.  Ely  promised  to  pay  over  the  insurance 
money  as  the  building  progressed,  requiring,  as  the  only  con- 
dition to  the  payment,  the  execution  of  appellant's  personal 
bond  against  mechanic's  liens.  D.  J.  Ely  testifies,  that  while 
stating  to  appellant  that  he  did  not  admit,  but  denied  all 
claim  of  appellant  to  have  from  him  any  portion  of  the  insur- 
ance money,  he  did  consent  to  furnish  a  sum  of  money  equal 
to  the  insurance  money  collected,  only  upon  the  condition, 
that  his  architect,  in  Chicago,  Wadskier,  should  be  employed 
to  make  the  plans  and  specifications,  and  superintend  the  erec- 
tion of  the  building,  that  the  plans  and  specifications  should 
meet  his  approval,  the  money  to  be  advanced,  pro  rata,  as 
the  work  proceeded,  and  that  the  new  building  should  be 
superior,  to  the  amount  of  that  sum,  to  the  building  he  was  re- 
quired to  build  under  the  lease.  Wadsiker  M^as  not  employed, 
by  appellant,  as  the  architect,  but  some  other  architect  was  em- 
ployed. D.  J.  Ely  testifies,  that  appellant  never  consulted 
with  him  with  regard  to  the  character  of  the  building  erected, 
that  the  architect's  plans  and  specifications  were  never  sub- 
mitted to  him,  and  that  he  never  approved  any  plans  or  speci- 
fications.    The  building  erected  by  appellant  was  four  stories 
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and  a  basement,  the  walls  of  the  basement  and  first  floor  be- 
ing sixteen  inches,  and  above  that,  twelve  inches.  It  appears, 
from  the  evidence,  that  tlie  walls  are  too  slight  for  a  building 
of  that  kind.  The  testimony  of  the  architect,  "Wadshier,  is, 
that  the  walls  onght  to  be  twenty  inches  in  the  basement,  and 
sixteen  inches  in  the  first,  second  and  third  stories,  and  twelve 
inches  in  the  fourth  story,  and  that  nothing  less  would  answer 
for  heavy  business. 

It  appears,  too,  that  there  is  no  front  entrance  to  the  build- 
ing, above  the  first  story,  except  a  centre  entrance,  for  both 
buildings,  which  would  be  unadapted  to  the  separate  occu- 
pancy of  the  buildings,  to  remedy  which  would  involve  ver}'- 
extensive  alterations  of  the  interior  of  the  buildings. 

The  promise  to  furnish  any  money  toward  rebuilding,  with- 
out adverting  to  whether  it  was  supported  by  a  sufficient  con- 
sideration, was  accompanied  with  material  conditions,  according 
to  the  testimony  of  D.  J.  Ely,  which  were  not  complied  with, 
and  for  that  reason  there  was  warrant  for  the  decree,  findincr 
there  was  no  liability  on  the  score  of  such  an  express  promise. 
It  is  not  sufficient  to  say  that  the  conditions  were  substantially 
complied  with,  in  that  the  new  building  is  more  valuable  than 
the  old  one,  by  the  amount  of  the  insurance  money. 

The  conditions  Avere  important,  in  many  respects,  as  con- 
cerned D.  J.  Ely,  and  he  is  entitled  to  claim  exemption  from 
liability  otherwise  than  according  to  the  terms  of  his  promise. 

We  do  not  find,  then,  that  the  claim  of  the  complainant  to 
this  insurance  money  has  the  support  of  a  promise  to  pay  the 
insurance,  or  of  any  express  promise,  to  rest  upon. 

The  further  position  which  is  taken,  that,  irrespective  of  any 
contract  whatever,  the  insurance  was  for  the  benefit  of  the 
party  who  was  bound  to  rebuild,  we  know  no  ground  of  principle 
upon  which  it  is  to  be  maintained.  The  erection  of  the  new 
building,  by  the  lessee,  was  not  done  at  the  instance,  or  by  the 
procurement,  of  the  lessor.  It  was  the  voluntary  act  of  the 
lessee,  done  in  the  performance  of  his  o^^m  covenants  in  the 
lease.  lie  was  not  entitled  to  the  contribution,  by  the  lessor, 
of  any  money  toward  the  rebuilding.      Had  there  been  no 
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insurance,  tliere  could  be  no  pretense  of  a  legal  claim  against 
the  lessor  for  any  portion  of  the  cost  of  rebuilding.  Whence 
the  claim  to  this  insurance  money  ?  It  belongs  to  the  assured, 
the  owner  of  the  building.  The  title  to  it  was  purchased 
Avith  her  money,  not  that  of  the  lessee.  She  had  an  insura- 
ble interest  in  the  premises,  and  so  had  the  lessee.  Either 
might  have  insured  his  or  her  own  interest.  She  chose  to 
insure  her  interest;  appellant  did  not  see  fit  to  insure.  The 
owner  might  have  insured  for  the  benefit  of  appellant,  but  did 
not  do  so.  She  insured  in  her  oAvn  name,  paid  the  premiums, 
and  the  insurance  was  for  her  benefit.  There  is  nothing  look- 
ing toward  the  benefit  of  appellant  in  the  matter,  any  more 
than  his  having  been  requested  to  pay  the  premiums  for  insur- 
ance, which  he  absolutelj^  refused  to  do.  He  might  have 
done  so,  and  had  ground  of  claim  to  the  insurance  money. 
He  did  not  do  so,  and  is  not  entitled  to  the  benefit  of  what  he 
would  not  pay  for.  He  was  not  charged,  or  chargeable,  with 
the  premiums.  The  building,  to  be  sure,  upon  the  expiration 
of  the  lease,  if  it  then  remains,  will  belong  to  the  owner  of  the 
premises.  But  that  was  an  advantage  she  secured  by  force  of 
the  covenants  in  the  lease.  Appellant  saw  fit  to  enter  into 
covenants  to  keep  the  building  in  repair,  at  his  own  expense, 
and  to  deliver  it  up,  at  the  end  of  his  term,  in  as  good  order 
and  condition  as  when  he  received  it,  without  making  any  ex- 
ception of  loss  by  fire. 

The  legal  efifect  of  such  covenants  is  well  settled,  and  appel- 
lant must  abide  by  them,  "as  he  made  them.  It  is  the  province 
of  courts  to  enforce  the  contracts  which  parties  themselves 
make,  not  to  make  contracts  for  them. 

Because  it  may  seem  a  hardship  for  the  appellant  that  he 
should  sustain  the  whole  cost  of  rebuilding^  while  the  owner 
of  the  premises  will  enjoy  the  ultimate  benefit  thereof,  should 
tlie  building  remain,  a  court  of  equity  can  not,  for  such  reason, 
impose  upon  the  owner  payment  of  part  of  such  cost.  This 
insurance  money  is  as  much  the  money  of  Mrs.  Ely,  as  that 
derived  from  any  other  source. 

The  case  is  analogous  to  that  of  mortgagor  and  mortgagee, 
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who  have  each  an  insurable  interest.  Where  the  mortffasee 
insures,  the  mortgagor,  having  liad  no  connection  with  tlie  in- 
surance, can  not  claim  its  benefit.  The  mortgagee  may  enjoy 
the  insurance  money  received,  and  still  collect  the  wliole 
mortgage  debt  from  the  mortgagor.  Honore  v.  Lamar  Fire 
Ins.  Co.  51  111.  409;  King  v.  The  State  Mutual  Fire  Ins. 
Co.  T  Cush.  10. 

In  Leeds  v.  Cheetham^  1  Sim.  Ch.,  it  was  held  that  a  tenant 
has  no  equity  to  compel  his  landlord  to  expend  money  re- 
ceived from  an  insurance  office,  on  the  demised  premises  being 
burned  down,  in  rebuilding  the  premises,  or  to  restrain  the 
landlord  from  suing  for  the  rent  until  the  premises  are  rebuilt. 

"We  do  not  find  that  the  court  below  committed  any  error 
in  dismissing  the  bill. 

Decree  affirmed. 


The  iNTERisrATioN-AL  Bank  of  Chicago 

V. 

Joseph  H.   Bowen  et  al. 

1.  Estoppel — equitable.  Where  an  act  is  done  or  a  statement  made  by 
a  party,  which  can  not  be  contradicted  or  contravened  without  fraud  on  his 
part  and  injury  to  others  whose  conduct  has  been  influenced  by  the  act  or 
statement,  the  character  of  an  estoppel  will  attach  to  what  would  otheiT\'ise 
be  mere  matter  of  evidence,  and  the  party  will  be  concluded  from  denying 
or  disproving  it. 

2.  Same — to  show  tJiat  notes  secured  hy  trust  deed  were  paid.  Wliere  a 
party  purchased  land  upon  which  there  was  a  deed  of  trust  to  secure  the 
payment  of  two  notes  of  $5000  each,  the  payment  of  which  he  assumed, 
and  which  he  did  pay,  and  obtained  a  release  from  the  trustee,  and  after- 
wards procured  a  loan  of  $5000  of  a  bank,  giving  these  notes  as  collateral 
security,  the  bank  having  no  notice  of  their  payment  or  of  the  release,  and 
such  loan  was  procured  by  his  and  others'  acts  and  representations  leading 
to  the  belief  that  the  notes  were  unpaid,  and  the  deed  of  trust  still  a  valid 
and  subsisting  lien:  Held,  that  the  borrower  and  those  co-operating  with 
him  to  create  such  belief  and  cause  the  loan,  were,  in  equity,  estopped  from 
showing  and  insisting  upon  the  fact  of  the  payment  of  the  notes,  and  the 
release,  and  that  the  bank  was  entitled  to  a  foreclosure  of  the  trust  deed,  to 
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the  extent  of  the  sum  due  on  such  loan,  but  not  for  other  indebtedness  of 
the  borrower. 

3.  Payment — notice.  Where  a  note  secured  by  deed  of  trust  on  land, 
when  oflered  as  collateral  security  for  a  loan,  had  stamped  upon  it,  "  Cook 
County  National  Bank,  Chicago — Paid  June  16  " — which  words  were  erased 
by  a  pen  having  been  drawn  through  them,  and  this  it  was  insisted  was  no- 
tice of  its  payment,  it  was  held,  that  being  erased,  the  reasonable  inference 
would  be,  that  these  words  had  been  placed  there  by  mistake,  and  the  pro- 
curing of  the  written  consent  of  two  other  parties  interested  indorsed  on 
the  note,  consenting  that  the  time  of  its  payment  might  be  extended  for  one 
year,  was  also  held  to  be  inconsistent  with  the  fact  of  its  payment,  and  was 
a  guaranty  it  was  not  paid. 

4.  Estoppel — applies  to  assignee  of  one  hound  by  notice.  Where  a  party 
purchases  notes,  secured  by  deed  of  trust,  of  a  bank,  whose  officers  are 
estopped  from  showing  the  release  of  a  prior  deed  of  trust  and  payment  of 
the  indebtedness  secured,  against  another  bank  loaning  money  on  the  faith 
of  the  prior  trust  deed  being  valid,  such  purchaser,  in  equity,  will  stand  in 
no  better  position  than  the  bank  of  whom  he  purchased. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  International  Bank  of 
Chicago,  against  James  H.  Bowen,  Ira  Holmes  and  others,  to 
foreclose  a  deed  of  trust.  The  material  facts  of  the  case  are 
stated  in  the  opinion  of  the  court. 

Messrs.  Rosenthal  &  Pence,  for  the  appellant. 
Mr.  Jonas  Hutchinson,  for  part  of  the  appellees. 

Mr.  Geo.  W.  Smith,  and  Mr.  Charles  W.  Thomas,  for  appel- 
lee Pieper. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  purpose  of  this  appeal  is,  to  procure  the  reversal  of  a 
decree  of  the  court  below  refusing  to  foreclose  a  certain  deed 
of  trust,  and  dismissing  the  bill  at  the  complainant's  costs. 

The  instrument,  of  which  foreclosure  is  prayed,  was  exe- 
cuted by  James  H.  Bowen  to  Henry  M.  Ketchum,  as  trustee, 
on  the  west  53-^  acres  (or  one-third)  of  the  north-west  quarter 
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of  section  10,  township  37  north,  range  14  east  of  the  third 
principal  meridian,  in  Cook  county,  to  secure  the  payment  of 
two  promissory  notes  for  $5000  each,  executed  by  the  said 
Bowen  on  the  9th  day  of  June,  1871,  payable  to  himself  or 
order,  one  in  one  year  and  the  other  in  two  years  from  date, 
with  interest  at  eight  per  cent  per  annum,  and  by  him  indorsed 
and  delivered  to  Nathaniel  F.  Moore  and  James  M.  Phillips, 
being  for  part  purchase  money  of  the  property  described  in 
the  deed  of  trust. 

On  the  30th  day  of  June,  1871,  Benjamin  F.  Guyton  exe- 
cuted a  deed  of  trust  to  Clinton  C.  Clark,  on  the  east  106f 
acres  (or  two-thirds)  of  the  same  quarter  section,  to  secure 
certain  promissory  notes  executed  by  him,  payable  in  install- 
ments, in  one,  two  and  three  years  from  that  date,  and  amount- 
ing, in  the  aggregate,  to  $32,100. 

On  the  22d  day  of  May,  1872,  Bowen  and  Guyton  sold  and 
conveyed  the  entire  quarter  section  to  Ilenry  E.  Pickett,  who 
assumed  the  payment  of  both  the  Bowen  and  Guyton  notes  so 
respectively  secured  by  deeds  of  trust.  Ira  Holmes  negotiated 
the  sale,  and  paid  whatever  was  paid  to  Bowen  at  the  time; 
and,  although  the  conveyance  was  to  Pickett,  he  was,  in  fact, 
part  owner  of  the  land;  and,  afterwards,  on  the  4th  day  of 
June,  1872,  Pickett  and  wife  conveyed  to  him  the  undivided 
half  of  the  quarter  section,  and  he  assumed  the  payment  of 
$14,250  of  the  indebtedness  so  secured  by  the  deeds  of  trust 

On  the  last  of  July  or  first  of  August,  1873,  Pickett  ob- 
tained a  loan  from  the  complainant,  the  International  Bank  of 
Chicago,  of  $5000,  and  pledged  the  Bowen  notes,  of  which  he 
had  obtained  possession,  as  collateral  security  for  its  payment: 
and  that  debt  not  having  been  paid,  the  present  bill  is  filed  to 
enforce  the  payment  of  the  Bowen  notes,  by  foreclosing  the 
trust  deed,  with  the  view  of  appropriating  the  proceeds  to  the 
payment  of  the  $5000  loan,  and  accruing  interest,  to  Pickett, 
and,  also,  certain  other  indebtedness  held  by  the  complainant 
against  Pickett,  for  which,  it  claims,  the  Bowen  notes  were 
also  held  as  collateral  security  under  a  general  verbal  agree- 
ment. 
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Subsequent  to  the  pledging  of  the  Bowen  notes,  bj  Pickett, 
with  the  complainant,  and  about  the  5th  day  of  August,  1873, 
Pickett  executed  ten  promissory  notes  of  $5000  each,  payable 
to  his  own  order,  with  ten  per  cent  interest,  payable  semi- 
annually, and  indorsed  by  him,  and,  to  secure  their  payment, 
executed  a  deed  of  trust  on  the  undivided  half  of  the  quarter 
section  owned  by  him  and  Ira  Holmes,  as  before  described,  to 
Joseph  Holmes,  as  trustee,  and  the  notes,  thus  secured,  he 
negotiated  to  the  Manufacturers'  l^ational  Bank,  of  which  Ira 
Holmes  was,  at  the  time,  president,  and  Joseph  Holmes, 
cashier.  These  notes  were,  pursuant  to  negotiations  pre- 
viously had,  and  in  view  of  which  they  had  been  taken  by  the 
Manufacturers'  ISTational  Bank,  sold  to  the  People's  Bank  of 
Belleville,  and  are  now  held  by  the  defendant,  Fred.  H.  Pieper, 
as  its  representative.  The  Manufacturers'  IN'ational  Bank  guar- 
anteed the  notes,  for  a  commission  of  two  per  cent,  but  it  has 
become  bankrupt,  and  Pickett  is  also  bankrupt. 

It  is  claimed  by  the  defendants  that  the  Bowen  notes  had 
been  paid  before  they  were  pledged  by  Pickett  with  the  Inter- 
national Bank,  and  that  the  deed  of  trust  executed  by  Bowen 
to  Ketchum  was  thereby  released  and  extinguished. 

It  appears,  from  the  evidence,  that  when  the  Bowen  note 
first  due,  matured,  it  was  held  by  the  State  Savings  Institution, 
and  Pickett,  not  being  ready  to  pay,  obtained  an  extension  for 
one  year,  by  executing  to  the  State  Savings  Institution  his  own 
note  for  $5000  payable  in  one  year,  and  leaving  the  Bowen 
note  as  collateral  security  for  its  payment.  At  the  end  of  tlie 
year,  when  his  note  matured,  he  gave  the  State  Savings  Insti- 
tution his  check  for  the  amount  due  on  the  note,  on  the  Manu- 
facturers' National  Bank,  and  directed  that  the  Bowen  note, 
his  note  and  the  check,  be  pinned  together  and  all  sent  into 
the  clearing  house  and  it  would  be  paid.  The  direction  was 
observed,  and  they  went  through  the  clearing  house  to  the 
Manufacturers'  ISTational  Bank. 

The  Bowen  note  last  due  was  presented,  at  its  maturity,  to 
Pickett  by  Ketchum,  the  trustee.  Pickett  drew  a  check  on 
the  Manufacturers'  National  Bank  for  the  amount  due  on  that 
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note,  in  favor  of  Ketclium,  and  also  directed  him  to  pin  tlie 
note  and  check,  and  a  release  of  the  deed  of  trust,  together, 
and  send  them  through  the  clearing  house  and  it  would  be  paid. 
Tliis  direction  was  likewise  observed,  and  the  note,  check,  and 
release  of  the  trust  deed,  also  passed  through  the  clearing 
house  to  the  Manufacturers'  National  Bank. 

If  no  other  question  were  presented  than  whether  these  facts 
constituted  a  payment  of  the  Bowen  notes,  we  should  have  no 
difficulty  in  determining  they  were  paid,  and  as  a  necessary 
consequence,  that  the  deed  of  trust  to  Ketchum  was  extin- 
guished -before  the  deed  of  trust  to  Holmes  to  secure  the 
$50,000  was  executed. 

But  the  point  is  made,  by  the  complainant,  that  notwith- 
standing this  may  have  been  true  in  fact,  the  complainant  had 
no  notice  of  it,  and  that  the  parties  interested  in  the  payment 
of  the  notes,  and  the  release  of  the  deed  of  trust,  by  their  rep- 
resentations and  acts,  induced  it  to  believe,  and  those  represent- 
ing it  did,  in  good  faith,  believe  that  the  notes  were  unpaid, 
and  that  the  deed  of  trust  was  still  subsisting  as  a  valid  lien 
upon  the  land  to  secure  their  payment;  and  that  upon  ^he  faith 
thereof  it  loaned  to  Pickett  $5000  of  its  money, 

The  question  here  is  not  one  of  a  renewal  of  paid  notes  and 
tlie  revival  of  an  extinguished  security  upon  real  estate ;  but 
did  the  defendants,  by  their  representations  and  acts,  cause  the 
plaintiff  to  believe  in  the  existence  of  that,  upon  the  faith  of 
which  it  loaned  its  money,  which  was,  in  fact,  untrue? 

It  was  said,  in  Smith  v.  JVewton,  Z8  111.235:  "A  much 
broader  scope  has  been  given  to  the  doctrine  of  estoppels  m 
pais,  both  in  this  country  and  in  England,  than  formerly  ob- 
tained, and  have  established  that  whenever  an  act  is  done,  or 
a  statement  made  by  a  party,  which  can  not  be  contradicted  or 
contravened  without  fraud  on  his  part  and  injury  to  others 
whose  conduct  has  been  influenced  by  the  act  or  admission, 
the  character  of  an  estoppel  will  attach  to  what  would  other- 
wise be  mere  matter  of  evidence,  and  it  will  become  binding 
on  a  jury  even  in  opposition  to  proof  of  a  contrary  nature." 

So,  also,  it  is  said:  "A  man  who,  while  alleging  a  fact  to  be 
35— SOth  III. 
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doubtful,  or  even  asserting  its  existence,  agrees  to  be  bound 
whether  it  exists  or  not,  will  be  as  much  precluded  from  rely- 
ing on  it  subsequently  as  a  defense  to  the  contract,  as  if  there 
had  been  a  recital  or  stipulation  expressly  negativing  that 
which  he  seeks  to  establish.  Under  these  circumstances,  the 
evidence  is  shut  out,  not  because  it  is  inconsistent  with  the 
deed,  or  false,  but  as  being  by  the  terms  of  the  agreement  irrel- 
evant to  the  decision  of  the  case  before  the  court."  2  Smith'? 
Leading  Oases,  p.  672,  (11  Am.  Ed.) 

The  loan  by  the  International  Bank  to  Pickett  was  made 
through  Lowenthal,  its  president.  He  denies  that  he  had  any 
knowledge,  when  the  loan  was  made,  that  the  Bowen  notes 
had  been  paid,  or  the  deed  of  trust  securing  them  released. 
There  is  no  direct  evidence  contradicting  him  in  this  respect, 
and  there  are  but  two  circumstances  relied  on  by  counsel  for 
appellee  as  having  that  tendency:  1st,  one  of  the  notes  was 
stamped  thus:  "Cook  County  Kational  Bank,  Chicago,  paid 
June  16;"  2d  Lowenthal,  before  making  the  loan,  required 
Pickett  to  procure  the  consent,  in  writing,  of  Ira  Holmes  and 
Bowen,  to  an  extension  of  time  on  the  notes,  which  was  in- 
dorsed oil  their  faces,  as  follows : 

"  We,  the  undersigned,  consent  to  the  extension  of  the  time 
of  payment  of  the  within  note,  to  October  1st,  1873. 

Signed,  James  H.  Bowen, 

Ira  Holmes." 

The  words  stamped  on  the  note  by  the  Cook  County  Na- 
tional Bank  were  erased,  by  having  a  pen  drawn  through  them 
before  it  was  presented  to  Lowenthal,  and  this,  in  connection 
with  the  fact  that  the  note  was  presented  as  a  valid  subsisting 
note,  we  regard  as  sufficient  to  overcome  any  notice  of  pay- 
ment that  might  otherwise  have  been  furnished  by  the  words 
stamped  on  the  note.  Being  erased,  the  reasonable  inference 
would  be  they  had  been  placed  there  by  mistake;  and  Pick- 
ett's possession  was  not,  of  itself,  a  circumstance  to  arouse 
suspicion  that  payment  had  been  made. 

It  is  true,  if  the  notes  had  not  been  paid,  it  was  not  neces- 
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sarj  that  Bowen  and  Holmes'  consent  to  the  extension  of  time 
should  be  indorsed  on  the  notes,  in  order  to  render  them  valid 
as  collateral  security,  but  it  would  seem  scarcely  probable,  had 
tlie  design  been  to  revive  notes  that  had  been  extinguished, 
words,  in  some  way  showing  that  such  was  the  object  of  the 
indorsement,  would  not  have  been  used,  and  that  there  would 
not  also  have  been  an  express  reference  to  the  trust  deed,  which 
it  is  hardly  presumable  persons  of  so  much  commercial  expe- 
rience would  not  have  understood  was  released  by  the  extin- 
ijnishment  of  the  debt  for  which  it  was  securitv.  We  resrard 
the  indorsement,  on  the  other  hand,  as  perfectly  consistent  with 
the  evidence  of  Lowenthal,  and  that  it  was  placed  there  as  a 
guaranty  that  the  notes  were  not  paid.  If  Lowenthal  had  been 
apprehensive  that  the  notes  had  been  paid,  or  that  they  were 
not  what  they  purported  to  be,  surely  he  might  rely  on  those 
who,  alone,  were  interested  in  seeing  that  they  were  taken  up 
and  canceled,  when  paid,  for  reliable  assurances  in  that  re- 
spect. If  they  were  paid,  these  parties  should,  when  applied 
to  for  an  extension  of  the  time  of  their  payment,  have  so  said. 
This  extension  could  not  be  given,  unless  the  notes  were  un- 
paid, and  when  it  was  given,  therefore,  it  was  virtually  asserted 
the  notes  represented  an  existing  debt;  and  if  they  did  so,  the 
deed  of  trust,  which  is  but  an  incident  to  that  debt,  was,  of 
course,  unsatisfied. 

When  Pickett  obtained  the  loan,  he  executed  his  promissory 
note,  in  which  he  expressly  recited  that  the  Bowen  notes 
pledged  for  its  payment  were  secured  by  the  deed  of  trust; 
and  it  is  scarcely  probable  that  Holmes  did  not  understand 
that  his  indorsement  was  required,  as  an  assurance  that  he  had, 
and  would  make,  no  defense  to  the  deed  of  trust,  so  far  as  it 
affected  his  interest  in  the  land.  He  did  not  pretend  to  under- 
take the  liability  of  an  indorser  or  guarantor,  and  there  is  no 
other  purpose  apparent  for  which  Ave  can  understand  he  might 
have  believed  his  signature  was  required.  After  the  notes 
passed  the  clearing-house  into  his  bank,  they  were  used,  with 
his  consent,  to  raise  money  from  Miller,  Watson  &  Co.,  with 
whom  they  were  deposited  by  Pickett  as  collateral  security  to 
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his  note  for  $5000,  with  which  money  his  bank  was  repaid  the 
amount  of  Pickett's  overdraft  on  it  when  the  last  of  these 
notes  was  paid. 

"When  this  debt  matured,  Pickett  testifies  that  he  informed 
Holmes  that  he  was  going  to  deposit  the  notes  with  the  com- 
plainant, to  raise  money,  and  requested  him  to  give  his  con- 
sent in  writing  to  the  extension  of  time  on  the  notes,  which  he 
did.  Holmes  does  not  deny  that  he  knew  the  notes  were  being 
deposited  with  the  complainant,  to  raise  money,  and,  from  all 
the  circumstances,  we  infer  that  he  must  have  known  also  that 
their  chief  value  as  collaterals  consisted  in  the  security  sup- 
posed to  exist  for  their  payment. 

The  record  of  the  trust  deed,  as  well  as  the  deed  itself,  was 
destroyed  by  fire — but  the  abstracts  showed  its  existence;  and 
Lowenthal  says  that  he  had  the  abstract  examined  before  the 
loan  was  made.  The  release  of  Ketchum  was  not  then  put  on 
record,  but  was  retained,  either  by  Holmes  or  his  bank,  so  that 
any  notice  that  it  might  have  afforded  of  the  payment  of  the 
notes  was  withheld. 

If  Holmes  desired  to  protect  his  interest  in  the  land  against 
future  liability  on  account  of  the  Bowen  notes,  it  was  his  duty, 
instead  of  encouraging  and  aiding  in  obtaining  loans  of  money 
on  them,  to  put  the  release  on  record,  so  that  parties  dealing 
in  reference  to  them  would  have  notice  of  their  actual  condi- 
tion. 

Our  conclusion  is,  that  Bowen,  Pickett  and  Holmes  are 
estopped  from  interposing  the  defense  that  the  notes  were 
paid.  But  this  can  only  be  so  far  as  the  $5000  loan  is  con- 
cerned. As  to  the  other  indebtedness  in  favor  of  the  com- 
plainant, against  Pickett,  the  evidence  entirely  fails  to  show 
that  it  was  contracted  on  the  faith  of  any  representations  or 
statements  of  Holmes  or  Bowen  with  regard  to  the  Bowen 
notes;  and  in  determining  that  the  doctrine  of  estoppel  is  ap- 
plicable to  the  case  at  all,  we  necessarily  exclude  the  idea  that 
there  was  a  mutual  agreement  by  which  extinguished  notes 
and  a  released  security  were  revived. 

It  is,  however,  insisted  that  the  People's  Bank  obtained  the 
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$50,000  of  Pickett's  notes,  and  tlie  deed  of  trust  to  secure 
their  payment,  having  notice  that  tlie  Bowen  notes  had  been 
paid,  and  that  the  Ketchura  trust  deed  was  thereby  discharged, 
and,  without  notice  of  any  superior  claim  in  the  complainant. 
Pickett  did  not  execute  and  deliver  his  notes  and  the  deed  of 
trust  directly  to  the  People's  Bank.  His  transaction,  he  says, 
was  either  with  Holmes  or  with  his  bank,  and  he  explains  that 
Holmes  was  the  actor,  and  he  supposed  the  money  came  from 
his  bank.  The  People's  Bank  obtained  the  notes  from  the 
Manufacturers'  National  Bank.  The  notice  it  had  was  derived 
from  the  officers  of  that  bank.  These  officers  knew — certainly 
one  of  them,  its  president,  knew — that  the  release  of  Ivetchum 
was  not  placed  on  record,  and  of  every  fact  which  existed  with 
regard  to  the  deposit  of  the  Bowen  notes  with  the  complain- 
ant, as  collateral  security  for  the  loan  by  it  to  Pickett  of  $5000, 
and  which  we  have  held  estopped  him  from  setting  up  as  a 
defense  that  the  notes  had  been  paid.  As  assignee,  the  Peo- 
ple's Bank  occupy  no  better  position  than  would  the  Manufac- 
turers' National  Bank,  were  the  controversy  with  it.  instead 
of  with  the  People's  Bank.  Olds  v.  C^immings,  31  111.  188 ; 
Kleeman  v.  FrisUe,  63  111.  482. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 


The  United  States  Life  Insurance  Company 

V. 

The  Advance  Company. 

1.  Agency — acts  of  agent,  Tioio  far  binding.  The  acts  of  a  general  agent, 
or  one  whom  a  man  puts  in  his  place  to  transact  all  his  business  of  a  par- 
ticular kind,  will  bind  the  principal  so  long  as  the  agent  keeps  within  the 
scope  of  his  authority,  though  he  may  act  contrary  to  his  piivate  instruc- 
tions. 

2.  Contract— affected  by  general  custom.  "Where  a  general  custom  ex- 
ists, the  presumption  is,  that  the  parties  to  a  contract  are  acquainted  witli  it, 
and  contract  in  reference  to  it. 
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3.  Same — custom  as  affecting  agenfs  authority.  Where  a  party  contracts 
•with  a  general  agent  of  an  insurance  company,  with  knowledge  of  a  cus- 
tom prohibiting  the  agent  from  making  such  a  contract,  he  can  not  hold  the 
company  bound  under  the  contract. 

4.  Agency — defined  and  limited  by  custom  and  usage.  Where  an  agency 
is  exercised  in  respect  to  matters  governed  by  known  usage,  it  will  be  pre 
sumed,  in  the  absence  of  proof  to  the  contrary,  that  the  agency  is  to  be  con- 
ducted  in  the  manner  and  according  to  the  practice  which  are  allowed  and 
justified  by  such  usage. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Sheldon  &  Waterman,  for  the  appellant. 

Mr.  John  A.  Owen,  for  the  appellee. 

Per  Curiam:  This  was  an  action  brought  by  appellee,  to 
recover  from  the  United  States  Life  Insurance  Company,  ap- 
pellant, an  account  for  advertising,  contracted  by  one  Greene, 
who  was  at  the  time  general  agent  for  appellant. 

A  jury  having  been  waived,  a  trial  was  had  before  the 
court,  on  the  following  agreed  facts: 

"  In  November,  A.  D.  1871,  one  Samuel  Greene  was  gen- 
eral agent,  for  the  State  of  Illinois,  for  the  United  States  Life 
Insurance  Company  of  Kew  York,  having  his  headquarters  in 
Chicago;  that  upon  his  order  the  plaintiffs  advertised  said 
insurance  company  in  their  paper,  incurring  a  just  bill  of  one 
hundred  and  twenty  dollars  ($120),  and  charged  the  same,  on 
their  books  of  original  entry,  to  the  United  States  Life  Insu- 
rance Company;  that  subsequently  said  Greene  was  removed 
irorn  his  position  as  general  agent,  the  same  being  known  to 
the  plaintiffs,  and  said  advertising  bill  being  unpaid ;  that  the 
plaintiffs  frequently  called  upon  said  Greene  for  payment  of 
said  bill  after  his  removal,  and  he  as  often  promised  the  bill 
of  $120  should  be  paid;  that,  after  much  dunning,  Greene 
agreed  to  obtain  for  said  plaintiffs,  in  payment  of  the  bill,  a 
partially  paid  up  life  policy,  upon  the  life  of  a  person  desig- 
nated by  said  plaintiffs  in  said  company,  said  Greene  being  in 
the  habit,  notwithstanding  his  removal,  of  soliciting  insurance 
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for  said  company,  like  any  other  street  broker,  and  having  no 
other  connection  with  the  company;  that  said  Greene  made 
application  for  such  a  policy,  in  the  nsnal  course  of  business, 
and  the  same  was  drafted,  but  the  company  officers  in  Chicago 
then  first  finding  that  said  advertising  bill  was  to  be  turned  in 
to  pay  the  premium,  refused  to  deliver  the  same;  that  several 
months  afterwards  said  Greene  became  a  defaulter  to  the 
Evanston  school  fund,  and  absconded;  that  it  is  the  general 
custom  with  life  insurance  companies  not  to  allow  their  general 
agents  any  discretion  about  contracting  advertising  bills,  ex- 
cept as  hereinafter  stated,  but  that  in  each  case  they  must  get 
the  consent  of  the  company  before  contracting  any  bill. 

''And  further,  that  in  advertising,  the  general  agents  pay 
bills  ordered  by  them,  and  settle  with  their  companies  them- 
selves; for  instance,  in  case  of  the  company  allowing  a  stipu- 
lated sum  per  annum  towards  the  advertising,  as  is  sometimes 
done,  the  agent  settles  the  bills,  and  may  turn  the  receipts  in 
to  the  home  office,  as  vouchers  for  so  much  money,  in  their  set- 
tlements with  their  company,  to  the  stipulated  amount. 

"  Sometimes  the  home  office  orders  special  advertising  done, 
through  the  agent,  and  he  has  it  done,  and  sometimes  it  is 
dene  directly  from  the  home  office." 

The  court,  upon  the  agreed  state  of  facts,  rendered  a  judg- 
ment in  favor  of  appellee  for  the  amount  of  the  account,  and 
the  question  presented  by  the  record,  therefore,  is,  whether  the 
judgment  was  authorized  by  the  agreed  state  of  facts. 

It  is  conceded  that  Greene  was  the  general  agent  of  appel- 
lant, and  the  debt  was  contracted  by  him,  and  charged  to 
appellant,  while  he  was  acting  in  that  capacity. 

The  acts  of  a  general  agent,  or  one  whom  a  man  puts  in  his 
place  to  transact  all  his  business  of  a  particular  kind,  will  bind 
the  principal,  so  long  as  the  agent  keeps  within  the  scope  of 
his  authority,  though  he  may  act  contrary  to  his  private  in- 
structions.   ,2  Kent,  620. 

If  this  case  rested  upon  the  fact,  alone,  that  Greene  was  the 
general  agent  of  appellant,  and  as  such  contracted  the  adver- 
tising for  his  princij)al,  appellee's  right  of  recovery  could  not 
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be  questioned  or  denied.  But,  under  tlie  stipulation,  appellee 
concedes  that,  at  the  time  the  advertising  was  contracted,  there 
existed  a  general  custom  with  life  insurance  companies  not  to 
allow  their  general  agents  anj  discretion  in  contracting  adver- 
tising bills. 

"Where  a  general  custom  exists,  the  presumption  is  that  the 
parties  were  acquainted  with  it  and  contracted  in  reference  to 
that  custom.  If,  then,  appellee  contracted  with  Greene  with 
full  knowledge  of  the  custom,  and  with  reference  to  it,  then 
the  conclusion  is  irresistible  that  it  knew  Greene  had  no  power 
to  bind  appellant,  and,  knowing  that  fact,  it  can  not  hold 
appellant  for  a  debt  contracted  by  Greene  without  authority, 
altliough  he  was  the  general  agent  of  appellant. 

It  is  said  by  Story  on  Agency,  section  96:  The  known 
usages  of  trade  and  business  often  become  the  true  exponents 
of  the  nature  and  extent  of  an  implied  authority;  for  in  all 
cases  where  such  usages  exist,  and  an  agency  is  to  be  exercised 
touching  such  matters,  the  natural  presumption,  in  the  absence 
of  all  controverting  proofs,  is,  that  the  agency  is  to  be  con- 
ducted in  the  manner  and  according  to  the  practices  which  are 
allowed  and  justified  by  such  usages. 

It  can  not  be  claimed  that  appellee  was  misled  by  the  fact 
that  Greene  was  a  general  agent,  because  it  knew,  while  he  was 
acting  in  the  capacity  of  a  general  agent,  that  he  had  no 
authority  to  incur  the  debt  on  the  credit  of  his  principal,  and 
hence  the  rule  that  would  ordinarily  apply  to  the  acts  of  a  gen- 
eral agent,  has  no  application  here. 

It  is  urged  by  appellee  that  the  last  clause  in  the  stipulation 
shows  that  no  uniform  custom  existed.  We  can  not  give  the 
stipulation  the  construction  contended  for.  "When  appellee 
stipulated  that  there  was  a  general  custom  that  Greene  was  not 
allowed  to  contract  the  indebtedness,  the  effect  of  this  admis- 
sion was  not  destroyed  by  the  last  clause  of  the  stipulation. 

Under  the  agreed  state  of  facts,  we  are  of  opinion  appellee 
was  not  entitled  to  recover. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  Samuel 

V. 

Francis  Agnew,  Sheriff,  Etc. 

1.  Attachment — attaching  creditor  acquires  no  greater  right  than  his 
debtor.  An  attaching  creditor  can  not  acquire  through  his  atlachment  any 
higher  or  better  right  to  the  property  or  assets  attached  than  the  defendant 
had  when  the  attachment  was  made,  unless  he  can  show  some  fraud  or  col- 
lusion by  which  his  rights  were  impaired. 

2.  Same— judgment  not  binding  on  stranger  to  record.  A  person  wliose 
goods  have  been  improperly  seized  under  a  writ  of  attachment,  and  who  is 
no  party  to  the  suit,  is  not  concluded  by  the  judgment  in  the  attachment, 
and  may  replevy  the  same  from  the  officer. 

3.  Rkplevix — lies  against  officer  attacliing  stranger'' s  goods.  Replevin 
will  lie  in  favor  of  the  owner  against  an  officer  who  levies  an  attachment 
upon  goods  not  the  property  of  the  defendant  in  attachment,  if  such  owner 
is  entitled  to  their  possession. 

4.  Same — in  what  court  it  may  be  brought.  Where  goods  are  taken  and 
held  under  an  attachment  issued  from  the  Superior  Court  of  Cook  couniy, 
which  belong  to  one  not  a  party  to  the  attachment,  the  owner,  being  entitled 
to  their  possession,  may  bring  replevin  for  them  in  either  the  Superior  or 
circuit  court  of  that  county,  as  he  may  choose,  these  courts  being  practically 
the  same. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Son.  Joseph  E.  Gary,  Judge,  presiding. 

This  proceeding  was  instituted  by  appellant  against  appel- 
lee, as  sheriff  of  Cook  county,  for  the  purpose  of  having  him 
attached,  and  punished  for  contempt,  in  not  selling  certain 
goods  and  chattels,  in  his  hands,  levied  upon  by  an  attachment 
and  special  execution. 

A  rule  to  show  cause  was  entered  and  served  upon  appellee, 
who,  in  return  thereto,  showed  that  the  goods  and  chattels,  so 
levied  upon,  had  not  been  sold,  but  had  been  delivered  up  to 
the  coroner  of  Cook  county,  on  a  writ  of  replevin  issued  out 
of  the  circuit  court  of  Cook  county,  at  the  suit  of  one  Edward 
Taylor,  who  was  not  a  defendant  in  the  attachment  suit,  after 
the  execution  had  been  issued  and  levied  on  said  goods  and 
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chattels,  hj  appellee;  and  that  he  had  been  guilty  of  no  neg- 
ligence in  selling  before  the  writ  in  the  replevin  suit  was 
served  upon  him.  The  court,  thereupon,  ordered  that  ap- 
pellee be  discharged;  to  reverse  which  order  this  appeal  is 
prosecuted. 

Messrs.  Pope  &  Compton,  for  the  appellant. 

Messrs.  Rioabt,  Baldwin  &  Haitoa,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  question  first  arising  on  this  record  is;  does  a  judg- 
ment in  rem  in  attachment,  where  goods  belonging  to  a  per- 
son other  than  the  defendant  in  attachment,  and  upon  which 
there  is  no  express  prior  lien  in  favor  of  the  attaching  creditor, 
have  been  seized  by  the  sheriif,  give  the  sheriff  the  right  to 
hold  the  goods  against  the  owner;  or.  in  other  words,  convert 
what  was  before  a  tortious  possession,  into  a  lawful  one  ? 
.  Counsel  for  appellant  insist  tliis  court,  in  Bliss  et  al.  v. 
Ueasty  et  al.  61  111.  338,  recognizes  the  doctrine  that  the 
judgment,  in  such  cases,  is  conclusive,  where  the  goods  are 
purchased  by  third  parties,  honajlde,  at  the  sale,  although  it 
would  not  be  so  as  between  the  parties  to  the  suit.  A  refer- 
ence to  the  question  before  the  court,  in  that  case,  will  show 
that  the  court,  in  what  was  said,  had  not  the  slightest  reference 
to  a  case  where,  under  an  attachment  against  one  person,  the 
goods  of  another  are  seized.  There  was  no  question  there,  but 
the  property  seized  was  that  of  the  defendant  in  the  attach- 
ment, and  he  had  proper  notice  by  publication.  The  question 
was,  whether  the  judgment  thereupon  rendered  was  so  conclu- 
sive, between  the  parties,  as  to  bar  an  action  by  the  defend- 
ant in  the  attachment,  for  the  malicious  suing  out  of  the 
attachment,  and  with  reference  to  that  question,  this  language 
was  used  :  "  Appellants  urge  that  the  court  below  erred  in 
rendering  the  judgment,  because  they  claim  the  recovery  in 
the  attachment  suit  is  conclusive  between  the  parties,  and  can 
not  be  questioned  in  a  collateral  proceeding.  That  it  is  so 
far  conclusive,  tliat  strangers  to  the  proceeding  will  be  pro- 
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tected  in  their  rights  by  purchase  or  otherwise,  inasmuch  as  the 
court  acquired  jurisdiction  of  the  subject  matter,  we  can  not 
doubt."  But  there  is  nothing  from  which  it  can  be  inferred 
that  the  court  intended  to  say  that  the  issuing  of  an  attacli- 
ment,  and  the  publication  of  a  notice,  in  a  suit  against  A, 
would  give  the  court  jurisdiction  to  render  a  judgment 
against  the  goods  of  B,  merely  because  they  had  been  wrong- 
fully seized,  as  the  goods  of  A,  by  the  sheriff. 

On  the  contrary,  however,  in  Germain  v.  Steam  Tug  Indi- 
ana^ 11  111.  535,  where  it  was  contended  by  counsel  that  a 
sale  of  a  boat  under  proceedings  in  attachment,  operated  like 
sales  under  proceedings  in  admiralty  courts,  and  that  the  pur- 
chaser acquired  an  indefeasible  title,  divested  of  all  liens  of 
whatsoever  nature,  it  was  held,  that  the  ordinary  proceeding 
by  attachment,  although  a  proceeding  in  rem^  has  no  such 
conclusive  effect  as  a  decree  in  admiralty;  that  a  sale  under  it 
does  not  divest  any  liens  of  a  superior  degree,  nor  any  ante- 
cedent liens  of  the  same  degree.  And  this  is  quoted  with 
approval  in  Propeller  Hilton  v.  Miller  et  al.  62  111.  230. 

It  is  said  in  Drake  on  Attachments,  §  220:  "  It  is  a  well 
settled  principle,  that  an  attaching  creditor  can  acquire, 
through  his  attachment,  no  higher  or  better  rights  to  the 
property  or  assets  attached  than  the  defendant  had  when 
the  attachment  took  place,  unless  he  can  show  some  fraud 
or  collusion  by  which  his  rights  are  impaired."  And  we  un- 
derstand the  more  reasonable  doctrine  to  be,  that  proceedings 
in  attachment  are  against  the  interest  of  the  defendant  in  the 
attachment,  and  those  claiming  under  him,  in  the  thing  at- 
tached; and  that  a  person  whose  goods  have  been  seized 
improperly,  and  who  is  no  party  to  the  suit,  is  not  concluded 
by  the  judgment.  Megee  v.  Beirne,  3  Wright,  50-63;  Breed- 
ing V.  Siegworth,  5  Casey,  396 ;  Woodruff  v.  Taylor,  20  Vt. 
65;  Barler  v.  The  Bank,  9  Conn.  407. 

The  question  then  occurs,  is  replevin  a  proper  remedy 
against  a  sheriff  who  has  levied  a  writ  of  attachment  against 
one  person,  upon  the  property  of  another,  at  the  instance  of 
the  party  whose  property  is  thus  wrongfully  levied  upon  ?     It 
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seems  to  be  well  settled  that  this  remedy  would  be  appropriate 
in  such  cases,  aside  from  anything  to  be  found  in  our  statute. 
Allen  on  Sheriffs,  272,  et  seq. ;  3  Eobinson's  Practice,  477-8 ; 
Clark  V.  Skinner,  20  Johns.  465 ;  Thompson  v.  Butler,  14 
id.  84;  Ga/mer  v.  Camjphell,  15  id.  401;  Judd  v.  Fox,  9 
Cowen,  259;  Climer  v.  Russell,  2  Blackford,  172;  Daggett 
V.  Rohins,  id.  415. 

The  first  section  of  our  statute,  entitled  "  Replevin,"  Gross' 
Stats.  (1869)  p.  569,  extends  the  action,  generally,  to  all  in- 
stances where  goods  or  chattels  shall  have  been  wrongfully 
distrained,  or  otherwise  wrongfully  taken,  or  shall  be  wrong- 
fully detained,  in  favor  of  the  owner,  or  person  entitled  to 
their  possession. 

The  second  section  is  as  follows  :  "No  action  of  replevin 
shall  lie  at  the  suit  of  the  defendant  in  any  execution 
or  attachment  to  recover  goods  or  chattels  seized  by  virtue 
thereof,  unless  such  goods  and  chattels  are  exempted  hy  law 
from  such  execution  or  attachment;  nor  shall  an  action  of 
replevin  lie  for  such  goods  and  chattels  at  the  suit  of  any  other 
person,  unless  he  shall,  at  the  time,  have  a  right  to  reduce 
into  his  possession  the  goods  takenP  Thus  clearly  implying 
that  when  the  goods  of  a  person,  other  than  the  defendant  in 
the  execution  or  attachment,  are  seized,  and  he  has  the  right 
to  reduce  them  to  possession,  he  may  bring  replevin.  Heagle 
et  al.  V.    Wheeland,  64  111.  423. 

The  remaining  question  is,  whether  it  was  competent  to 
commence  the  suit  in  replevin  in  the  circuit  court,  or  could  it 
only  have  been  legally  commenced  in  the  Superior  court, 
where  the  attachment  suit  was  pending  ? 

Taylor  et  al.  v.  Carryl,  20  Howard,  583,  and  Freeman  v. 
Howe  et  al.  24  id,  450,  and  other  decisions,  cited  from  the 
Supreme  Court  of  the  United  States,  sustain  the  doctrine  that 
where  goods  are  in  the  custody  of  the  officers  of  a  United 
States  court,  under  judicial  process  from  such  court,  they  can 
not  be  taken  by  process  from  State  courts,  and  so  vice  versa  ; 
and  this  to  the  end  that  there  shall  be  no  conflict  between  the 
respective  jurisdictions  of  the  State  and  Federal  courts,  and, 
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if  that  question  were  involved  here,  thej  would  be  conclusive. 
But  it  is  not,  and  upon  the  other  questions  discussed  in  them, 
they  are  binding  only  to  the  extent  we  are  convinced  of  the 
justice  and  correctness  of  their  conclusions.  Nor  is  there  any 
question  presented  of  conflict,  as  to  the  control  of  the  prop- 
erty, between  courts  of  dissimilar  organization  and  powers. 
Both  courts  emanate  from  the  same  sovereignty,  and  they  have 
coordinate  jurisdiction  in  civil  cases,  in  Cook  county.  In 
Jones  V.  Alhee,  70  111.  34,  we  held  that  it  was  the  design  of 
the  constitution  that  judges  of  circuit  courts,  and  the  judges 
of  the  Superior  Court  of  Cook  county,  should  exercise  the 
same  powers  and  be  placed  upon  the  same  footing. 

There  is,  therefore,  no  apparent  reason  why,  if  the  action  of 
replevin  might  be  brought  in  the  Superior  Court  of  Cook 
county,  it  might  not,  with  equal  propriety,  be  brought  in  the 
circuit  court  of  that  county,  which  is  practically  but  a 
branch  of  the  same  court.     Jones  v,  Alhee,  supra. 

Entertaining  these  views,  it  follows,  in  our  opinion,  the 
court  properly  held  that  appellee  was  guilty  of  no  contempt 
of  court  in  surrendering  the  property  in  his  custody,  to  the 
coroner,  on  the  writ  of  replevin. 

When,  if  in  any  case,  an  officer  who  submits,  in  good  faith, 
to  one  rather  than  the  other  of  two  jurisdictions,  upon  the 
face  of  the  record  apparently  equally  obligatory  upon  him, 
can  be  adjudged  guilty  of  contempt,  because  it  shall  subse- 
quently appear  that  to  which  he  submitted  was  not  legally 
paramount,  we  shall  leave,  for  the  present,  an  open  question. 

The  judgment  is  affirmed. 

Judgraent  affirmed. 
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The  Fireman's  Fund  Insurance  Company 

V. 

The  Congregation  Rodeph  Sholom. 

1.  Insukakce  —  exceptions  in  policy,  how  construed.  A  clause  in  a 
policy  of  insurance  that  provides  "  if  a  building  shall  fall,  except  as  the  re- 
sult of  fire,  all  insurance  by  this  company  shall  immediately  cease  and  de- 
termine," is  to  be  understood  in  the  ordinary  meaning  of  the  words  used. 
And  so  long  as  the  building  remains  standing,  no  matter  how  much  it  may  be 
depreciated  by  the  action  of  the  winds  or  any  other  cause,  the  liability  of 
the  company  under  the  policy  of  insurance  will  continue. 

2.  Same — company  liable  if  risk  is  permitted  to  stand  after  it  becomes 
more  hazardous.  Where  a  building  which  is  insured  against  fire,  is  after- 
wards so  damaged  from  other  causes  as  to  render  the  risk  more  hazardous, 
if  the  company  does  not  take  steps  to  cancel  the  policy,  but  permits  the  risk 
to  stand,  and  the  building  is  destroyed  by  fire,  the  company  will  be  liable. 

3.  Parties — in  what  name  corporation  to  sue — pleading.  Where  there 
are  two  statutes  in  force,  under  which  a  religious  corporation  can  exist,  and 
under  one  of  which  it  can  sue  in  its  own  name,  it  will  be  presumed  that  a 
suit  is  rightfully  brought  in  the  name  adopted  by  such  corporation,  until 
that  fact  is  put  in  issue  by  a  proper  plea  for  that  pui'pose. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Heney  Booth,  Judge,  presiding. 

Messrs.  Bonnet,  Fay  &  Griggs,  for  the  appellant. 

Mr.  Allen  C.  Story,  and  Mr.  RuFtrs  King,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

The  defense  in  this  case  is  based  principally  upon  that  clause 
of  the  policy  upon  which  the  action  is  brought,  that  declares 
"  if  a  building  shall  fall,  except  as  the  result  of  fire,  all  insur- 
ance by  this  company  shall  immediately  cease  and  determine." 
The  position  assumed  is,  the  building  insured  had  "  fallen,"  in 
the  sense  that  term  is  used  in  the  policy,  by  the  action  of  the 
winds  upon  it  before  the  fire  occurred  which  consumed  it,  and, 
hence,  the  insurance  by  the  company  liatl  ceased  and  deter- 
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mined  under  the  exemptions  of  the  contract.  The  question  is 
argued  as  one  of  law,  rather  than  of  fact,  for  the  reason  there 
is  but  little  controversy  as  to  what  did  occur;  but  the  effect 
of  the  fact,  it  is  insisted,  is  a  matter  of  law.  But  it  would 
seem  to  us  to  be  purely  a  question  of  fact.  Whether  the  build- 
ing had  fallen  or  was  standing,  is  a  fact  easily  determined,  and 
about  which  there  ought  to  be  no  controversy.  Indeed,  there  is 
scarcely  any  conflict  in  the  evidence  as  to  the  condition  of  the 
building  at  the  time  the  Are  occurred. 

All  the  witnesses  substantially  agree  in  the  description 
they  give  of  the  property.  It  was  a  church  building,  and  stood 
upon  posts  or  blocks.  Not  long  before  the  fire,  by  the  violence 
of  the  storm,  it  had  been  partly  off  the  posts  upon  which  it 
rested,  by  which  it  was  greatly  damaged,  and  so  far  rendered 
unfit  for  occupancy  that  most,  if  not  all  the  movable  furniture 
was  taken  out.  After  the  storm,  it  leaned  toward  the 
street,  was  out  of  plumb,  one  end  being  higher  than  the  other, 
but  the  building  remained  united.  It  had  not  fallen,  although 
greatly  damaged.  That  was  all.  The  exemption  clause  of  the 
policy  was  not  that  if  the  building  should  be  damaged  by 
causes  other  than  fire,  but  "  if  a  building  shall  fall,"  the  policy 
should  cease  to  be  binding.  These  words  are  to  be  understood 
in  their  ordinary  meaning. 

It  may  be  conceded,  which  is  no  doubt  the  fact,  it  was  not  the 
intention  of  the  parties,  the  company  would  insure  the  mate- 
rials, but  the  building  itself.  Wlien  that  should  cease  to  ex- 
ist, by  any  cause,  except  as  the  result  of  fire,  the  insurance 
upon  it  and  the  contents  was  to  terminate  at  once.  This  was 
the  contract,  and  it  was  one  the  parties  were  competent  to 
make;  and  when  understandingly  assented  to  by  the  assured, 
there  is  no  reason  why  he  should  not  be  bound  by  it.  But  all 
the  evidence  in  this  case  shows  the  building  insured  existed 
until  it  was  destroyed  by  fire,  but  in  a  damaged  condition. 
So  long  as  the  building  remained  standing,  there  could  be  no 
exemption  from  liability,  under  this  clause  of  the  policy,  no 
matter  how  much  depreciation  there  may  have  been  by  the  ac- 
tion of  the  winds  or  any  other  causes. 
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It  may  be,  tlie  condition  of  the  building,  after  tbe  storm, 
rendered  the  risk  more  hazardous;  if  so,  it  was,  perhaps,  the 
privilege  of  the  company  to  cancel  the  policy.  Opportunity 
was  afforded  the  company  to  rescind  the  insurance  contract,  on 
account  of  the  changed  condition  of  the  property,  had  it  chosen 
to  do  so.  Previous  to  the  fire,  the  company's  agent  had  visited 
and,  to  some  extent,  inspected  the  building.  He  knew  its  con- 
dition, but  did  not  inform  the  parties  interested  that  the  com- 
pany would  insist  upon  canceling  the  policy,  but  chose  to  allow 
the  risk  to  stand.  Had  defendant  canceled  the  policy,  it  might 
have  been  the  owners  could  have  effected  other  insurance.  At 
all  events,  defendant  did  not  undertake  to  rescind  the  insurance 
contract,  although  in  possession  of  all  the  facts;  and  after  the 
loss  occurs,  it  is  too  late  to  insist  the  damaged  condition  of  the 
building  rendered  the  risk  more  hazardous. 

The  case  of  ISl'a/oe  v.  Home  Mutual  Insurance  Co.  37  Mo. 
431,  to  which  our  attention  has  been  directed,  is  not  analogous 
with  the  case  at  bar.  In  that  case,  the  insured  building  was 
used  as  a  storeroom  and  warehouse,  and,  by  reason  of  overload- 
ing the  floors  with  merchandise,  it  fell  and  became  a  mass  of 
rubbish,  and  the  fire  which  occasioned  the  loss  arose  among 
the  materials.  No  such  condition  of  the  building  is  shown  by 
the  proof  in  this  case.  Workmen  skilled  in  that  department 
of  labor  thought  the  building  could  have  been  repaired  and 
placed  back  in  its  original  position.  "When  repaired,  it  would 
still  be  the  same  structure.  Had  it  become  a  "  mass  of  rub- 
bish," as  the  building  in  the  case  cited,  or  had  it  "  fallen,"  in 
the  sense  that  word  is  employed  in  the  exemption  clause  of  the 
policy,  no  doubt  the  insurance  would  have  terminated  imme- 
diately, under  the  contract.  The  case  of  Boyd  v.  Dubois^  3 
Campbell,  133,  cited  by  counsel,  illustrates  no  phase  of  the  case 
in  hand. 

A  motion  was  made  in  arrest  of  judgment,  on  the  ground 
plaintiff  was  a  religious  society,  incorporated  under  the  laws 
of  this  State,  in  1871,  and,  therefore,  incapable  of  suing,  ex- 
cept in  the  name  of  the  trustees.  The  case  of  Ada  Street 
Methodist  Church  v.  Garnsey^  QQ  111.  132,  is  cited  in  support 


1875.]  Dreyee  et  al.  v.  Durand  et  al.  561 


Syllabus. 


of  the  position.  But  since  that  decision  was  rendered,  it  would 
seem,  under  a  more  recent  statute,  a  religious  corporation  may 
sue  in  its  own  name.  K.  S.  1874,  p.  292,  sec.  35,  41.  Not- 
withstanding this  society  mar  have  been  organized  in  1871,  it 
does  not  appear  but  it  may  have  become  incorporated  under 
the  recent  statute,  and,  therefore,  capable  of  suing  in  the  cor- 
porate name  adopted.  There  were  two  statutes  in  force,  iinder 
wliich  a  religious  corporation  could  exist,  and  it  will  be  pre- 
sumed the  corporation  could  rightfully  sue  in  the  name  adop- 
ted, until  that  fact  is  put  in  issue  by  a  proper  plea  for  that 
purpose.  The  fact  objected  to  not  appearing  on  the  record,  it 
can  not  be  reached  by  a  motion  in  arrest  of  judgment. 

The  point  is  made,  the  damages  found  are  excessive.  That 
was  a  question  for  the  jury.  It  will  be  observed  the  evidence 
as  to  the  value  of  the  insured  property  immediately  preceding 
the  fire  was  quite  conflicting.  We  are  not,  however,  prepared 
to  say  it  is  not  suflicient  to  sustain  the  verdict.  The  policy 
covered  the  contents  as  well  as  the  building  itself.  It  con- 
tained the  tabernacle,  chancel  and  pulpit,  and  all  were  in  as 
good  condition  as  when  new.  A  good  deal  of  ornamental  work 
had  been  done  on  them,  at  considerable  cost. 

Upon  the  whole  record  we  think  justice  has  been  done,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


David  Dreyer  et  al. 

V, 

Henry  C.  Durafd  et  al. 

Fkaud — possession  as  agent  not  fraudulent  as  to  creditors.  Where  an 
uncle  of  a  party,  in  good  faith,  purchased  a  lot  of  goods  and  put  such  party 
in  possession,  as  agent,  to  carry  on  and  conduct  the  business  for  him,  the 
nephew  to  have  his  living  and  that  of  his  family  from  the  proceeds  of  sales, 
and  nothing  more,  and  the  business  was  conducted  by  the  nephew  as  agent, 
his  bank  account  was  kept  in  his  name  as  agent,  and  he  drew  his  checks 
36— 80th  III. 
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the  same  way,  and  on  his  bill  heads  and  on  his  wagons  was  the  same  notifi 
cation,  it  was  held,  on  bill  by  a  creditor  whose  debt  was  incurred  before  this 
arrangement,  that  the  transaction  was  not  fraudulent,  and  that  the  goods  so 
purchased  and  used  could  not  be  subjected  to  the  payment  of  the  nephew's 
debt. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
W.  W.  Fabwell,  Judge,  presiding. 

Messrs.  Eldkidge  &  Touetellottb,  for  the  appellants. 

Messrs.  Fuller  &  Smith,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  in  the  Cook  circuit  court,  wherein 
the  complainants,  Henry  0.  Durand  and  others,  doing  business 
under  the  firm  name  of  Durand  Bros.  &  Powers,  sought  to 
subject  certain  goods,  wares  and  merchandize,  then  being  in  a 
store  under  the  management  and  control  of  one  David  Dreyer, 
at  219  Cottage  G-rove  avenue,  to  the  payment  of  a  judgment 
against  David  Dreyer  and  in  favor  of  complainants,  rendered 
at  January  term,  1873,  on  which  an  execution  had  been  re- 
turned nulla  hona. 

The  allegation  in  the  bill  was,  that  these  goods  were  the 
property  of  Dreyer,  and  that  Leo  Lefman,  his  co-defendant  in 
this  bill,  was  used  as  a  cover  to  protect  this  property,  and  that 
Dreyer  is  fraudulently  concealing  his  property  in  this  way. 

The  bill  prayed  that  Lefman  be  enjoined  from  creating  any 
lien  on  this  property  and  from  making  any  assignment  of  his 
property,  and  that  a  receiver  be  appointed,  and  for  general 
relief. 

The  defendants,  Dreyer  and  Lefman,  answered  the  bill  sepa- 
rately and  under  oath,  denying  all  the  material  allegations  of 
the  bill  as  to  ownership  of  the  goods,  and  denying  fraud,  and 
averring  the  goods  were  the  property  of  Lefman  and  not  the 
property  of  Dreyer;  that  the  store  of  goods  belonged  to  Lef- 
man, he,  Dreyer,  being  an  agent,  only,  to  sell  the  goods, 

Lefman  was  a  witness  on  behalf  of  appellees,  and  sustained 
all  the  statements  in  his  answer.    Dreyer,  called  for  appellants, 
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also  sustained  them,  and  there  was  no  evidence  save  the  testi- 
mony of  appellees'  attorney,  Jolm  Morris,  to  weaken  them. 

All  the  circumstances  developed  in  the  case  establish,  most 
clearly,  as  we  think,  the  perfect  fairness  and  lionesty  of  the 
arrangement  existing  between  appellants  in  regard  to  these 
goods.  Dreyer  had  been  "burnt  out"  in  the  disastrous  fire 
of  October  9,  1871,  and  with  a  wife  and  children  had  to  face 
the  world,  and  provide  for  their  support  without  a  dollar  of  his 
own,  except  what  he  might  recover  from  the  insurance  compa- 
nies. In  this  predicament  he  applied  to  his  uncle,  Leo  Lefman, 
a  man  of  means,  doing  a  large  business,  to  help  him.  This  he 
did  by  purchasing  this  store  of  goods,  Dreyer  to  have  his  liv- 
ing and  that  of  his  family  from  the  proceeds  of  sales,  and  noth- 
ing more.  All  the  business  was  conducted  by  him  as  agent. 
His  bank  account  was  kept  in  his  name,  "  as  agent  for  Mr.  Lef- 
man," and  he  drew  his  checks  "  David  Dreyer.  Agent;"  on  his 
bill  heads  and  on  his  wagons  was  the  same  notification. 

Dreyer  was  the  only  relative  Lefman  had,  and  after  his  mis- 
fortune his  uncle  determined  to  provide  for  him  until  he  could 
do  better.  When  Dreyer  came  to  his  uncle,  "•  he  came  naked, 
with  not  money  enough  to  start  a  pea-nut  stand." 

It  is  admitted  by  appellees,  a  person  may  enter  into  a  con- 
tract to  labor  for  another  during  his  life,  in  consideration 
of  his  maintenance  and  support  by  such  other.  How  does  this 
arrangement  difier  in  spirit  from  the  one  stated?  At  the  time 
this  arrangement  was  made  between  the  uncle  and  nephew, 
although  the  latter  was  indebted  to  appellees  on  a  liability  in- 
curred in  June,  1871,  he  had  incurred  no  liability  to  them  on 
the  faith  of  these  goods,  and,  being  the  property  of  Lefman, 
they  could  not  be  seized  to  satisfy  Dreyer's  debts.  "When 
he  dealt  with  appellees,  subsequently,  they  were  sufficiently 
warned  that  Dreyer  was  doing  business  as  an  agent  and  not  on 
his  own  account,  and  his  bank  account,  bill  heads  and  inscrip- 
tion on  his  wagons  told  appellees  he  was  not  the  owner  of  the 
property  in  which  he  was  dealing  and  using. 

What  justice  is  there,  under  the  circumstances  developed  in 
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this  record,  in  appropriating  the  property  of  one  man  to  pay 
the  debts  of  another?     None  whatever. 

The  principal  facts  supposed  to  constitute  fraud  are  flatly 
denied  in  the  answer,  the  denial  supported  by  testimony,  and 
no  evidence  was  given  sufficient  to  impeach  their  answers  or 
testimony. 

There  are  no  equities  on  the  side  of  appellees,  and  the  decree 
of  the  circuit  court  was  wrong,  and  it  must  be  reversed. 

Decree  reversed 


Abraham   R..  Wing  et  al. 

V. 

Catharine  L.  Dodge  et  al. 

1.  Judicial  SALE — valid  collaterally^  if  the  court  Jiad  jurisdiction.  If  the 
court  ordering  a  sale  of  real  estate  has  jurisdiction  of  the  subject  matter  and 
of  the  parties,  no  mere  errors  can  have  any  effect  upon  the  sale,  or  the  title 
under  it.  Until  reversed  the  decree  confers  power  to  sell  and  pass  the  title, 
if  there  was  jurisdiction,  however  erroneous  the  decree  may  be. 

2.  Statutes  construed — sale  of  estates  of  lunatics,  etc.  The  act  of  1858, 
authorizing  the  sale  of  the  real  estate  of  any  idiot,  lunatic  or  distracted  per- 
son, for  certain  specified  purposes,  has  no  reference  whatever  to  non-resident 
owners.  It  applies  only  to  cases  where  the  idiot,  lunatic  or  distracted  per- 
son and  his  conservator  reside  in  this  State.  Sales  by  non-resident  conserv- 
ators are  authorized  by  the  act  of  1865. 

3.  Conservator's  sale — jurisdictional  facts.  A  proceeding  to  sell  the 
lands  of  a  lunatic,  etc.,  under  the  act  of  1853,  can  only  be  instituted  by  a 
conservator  of  this  State  and  on  behalf  of  a  resident  of  this  State,  and  the 
petition  must  show  the  facts  and  specify  the  purposes  for  which  the  sale  is 
sought,  and  these  must  be  for  one  or  more  of  the  objects  named  in  the  act. 
But  when  application  is  made  by  a  non-resident  conservator  or  guardian  of 
an  insane  person,  the  law  does  not  require  the  petition  to  state  the  pur- 
poses for  which  the  property  is  to  be  sold.  It  seems  sufficient  to  confer 
jurisdiction  for  the  petition  to  show  that  the  court  of  the  State  where  the 
conservator  resides  has  required  the  sale,  without  reference  to  the  application 
of  the  proceeds. 

4.  Same — of  the  notice  of  tJie  application.  Notice  published  in  a  daily 
newspaner.  three  insertions  in  ea?h  successive  week,  the  first  being  not  less 
than  thirty  days  before  the  presentation  of  the  petition,  of  the  time  and  place 
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of  presenting  the  petition,  requesting  all  persons  interested  to  show  cause 
why  the  prayer  of  the  petition  shall  not  be  granted,  is  sufficient  to  give  the 
court  jurisdiction  on  an  application  by  a  non-resident  conservator  for  the  sale 
of  real  estate.  Tlie  notice  need  not  be  inserted  in  each  daily  issue  of  the 
paper. 

5.  Same— findings  as  to  jurisdiction  conclusive  in  all  collateral  proceed- 
ings. Wliere  the  court,  in  a  decree  ordering  the  sale  of  lands  of  a  non-resi- 
dent idiot,  lunatic,  etc.,  finds  that  the  petitioner  was  regularly  and  legally 
appointed  guardian  or  conservator  of  the  owner,  by  the  probate  court  of  an- 
other State,  under  the  laws  of  such  State,  and  that  the  petitioner  had  fully 
complied  with  the  law  in  procuring  the  proper  order  of  the  probate  court  of 
such  State  for  leave  to  sell  the  lands,  and  executed  the  requisite  bonds,  this 
finding  will  be  conclusive  in  all  collateral  proceedings,  and  upon  the  pur- 
chaser  of  the  property  in  a  suit  by  him  to  enjoin  the  collection  of  the  pur- 
chase money. 

6.  Conservator  of  insane  person — acts  of,  binding,  until  removed. 
Where  the  statute  of  a  State  authorizes  the  probate  court  to  appoint  a  mar- 
ried woman  guardian  of  an  insane  person,  etc.,  without  the  concurrence  of 
her  husband,  and  the  court  appoints  the  wife  of  an  insane  person  as  his 
guardian,  her  acts  will  be  legal  and  binding  until  removed,  whether  the 
statute  contemplated  such  an  appointment  or  not.  "Whether  the  wife  might 
be  so  appointed,  in  nowise  affects  the  power  of  the  court,  even  though  its 
action  was  erroneous. 

7.  Judicial  sale — sale  of  guardian  through  an  agent.  Where  the  sale 
of  real  estate  by  a  foreign  guardian  of  an  insane  person  is  made  through  an 
agent,  the  guardian  not  being  present  makingor  directing  it,  and  the  guardian 
adopts  the  act  of  her  agent,  and  the  court  approves  the  sale,  there  being  no 
exceptions  on  this  account,  and  the  sale  is  fairly  made  and  for  a  good  price, 
it  will  be  binding  on  the  purchaser,  and  it  is  doubted  whether  the  sale  could 
be  impeached  in  a  direct  proceeding. 

8.  Same — caveat  emptor  as  to  purchaser.  Where  the  coixrt  ordering  sale 
of  real  estate  has  jurisdiction  of  the  subject  matter  and  of  the  proper  parties, 
even  if  the  proceedings  are  irregular  and  erroneous,  the  purchaser  can 
not  avoid  the  sale,  as  the  doctrine  of  caveat  emptor  applies  in  all  judicial 
sales. 

9.  Same — failure  of  consideration  no  cause  for  setting  sale  aside.  If  the 
crier  of  a  judicial  sale  of  real  estate  on  behalf  of  the  guardian  of  an  insane 
person  states  publiclj',  at  the  sale,  that  the  guardian  will  pay  certain  assess- 
ments on  the  property,  which  is  not  done,  this  will  furnish  no  ground  to  set 
aside  the  sale  by  the  purchaser,  or  furnish  any  grounds  of  equitable  relief. 
His  remedy,  if  any,  is  at  law,  for  a  failure  of  consideration,  when  sued  on  his 
notes  for  the  pui'chase  money. 

10.  Injunction — damages  on  dissolution.  After  the  dissolution  of  an  in- 
junction the  defendant  may  file  his  suggestions  and  claim  damages,  at  any 
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time  before  the  decree  is  signed  and  filed,  and  the  court  may  dispose  of  the 
suggestions  even  after  the  decree  is  filed.  It  is  error  to  refuse  leave  to  file 
them  before  the  decree  is  filed. 

Appeal  from  tlie  Circuit  Court  of  Cook  county. 

This  was  a  bill  in  chancery,  by  Abraham  R.  Wing  and  J. 
Whitney  Farlin,  against  Catharine  L.  Dodge,  personally  and 
as  guardian  of  John  C.  Dodge,  Andrew  J.  Brown,  Albert  J, 
Averill,  John  J.  McKinnon,  John  W.  Marsh  and  John  C. 
Dodge,  to  enjoin  the  collection  of  notes  given  for  the  purchase 
money  of  lands  sold  under  a  decree  of  court,  and  to  set  aside 
the  sale. 

Mr.  John  Boeden,  and  Mr.  D.  G.  Tunnicliffe,  for  the  ap- 
pellants. 

Messrs.  Goudy  &  Chandler,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Complainants  having  become  purchasers  of  real  estate  at  the 
guardian's  sale,  executed  their  notes  for  the  purchase  money, 
received  deeds  of  conveyance  from  the  guardian,  and.  the  sale 
having  been  approved  by  the  circuit  court  of  Cook  county,  they 
ask  that  the  collection  of  the  notes  be  enjoined  and  the  sale  set 
aside  and  canceled.  The  grounds  urged  are,  that  the  court 
failed  to  acquire  jurisdiction,  and  the  sale  was  void,  and  hence 
there  was  no  consideration  for  the  notes,  and  that  their  collec- 
tion should  be  enjoined;  that  the  guardian  was  not  present 
at,  nor  did  she  conduct  the  sale  in  person.  Also,  that  the 
complainants  are  entitled  to  a  credit  on  the  notes,  even  if  the 
sale  was  legal,  because  it  was  announced  at  the  sale  that  the 
guardian  would  pay  certain  park  assessments  due  in  1872, 
which  she  has  not  done. 

The  first  and  vital  question  in  the  case  is,  whether  the  court 
acquired  jurisdiction  of  the  persons  of  the  parties  and  the  sub- 
ject matter  of  the  suit.  If  so,  then  all  errors,  merely,  can  have 
no  effect  upon  the  sale  or  the  title  under  it.  Until  reversed 
the  decree  would  confer  ample  power  to  sell  and  pass  the  title 
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of  the  lunatic,  if  there  -vi'as  jurisdiction,  however  erroneous  the 
decree. 

It  is  urged  that  the  circuit  court  did  not  acquire  jurisdiction 
in  this  case,  as  the  petition  did  not  state  the  object  specified  in 
our  statute  authorizing  a  sale. 

The  act  of  1853,  section  1,  page  215,  provides  that  whenever 
it  shall  become  necessary  to  sell  the  real  estate  of  idiots,  luna- 
tics or  distracted  persons,  for  the  j^urpose  of  paying  debts,  sup- 
porting a  family,  or  educating  children,  or  when  it  shall  be 
proper  to  make  such  sale  for  the  purpose  of  investing  in 
real  estate,  the  conservator  shall  petition  the  circuit  court,  etc., 
asking  an  order  authorizing  such  sale.  This  act  was  adopted 
in  reference  to  such  persons  residing  in  our  State,  and  with- 
out the  slightest  reference  to  non-resident  owners  of  prop- 
erty in  this  State.  A  proceeding,  therefore,  under  this  act 
could  only  be  instituted  by  a  conservator  of  this  State,  and  on 
behalf  of  a  resident  of  this  State;  and  the  petition  would  be 
required  to  show  the  facts  and  specify  the  purposes  for  which 
the  sale  was  sought,  and  the  petition  could  only  be  for  one  or 
more  of  the  objects  specified  in  the  act. 

But  for  the  purpose  of  giving  the  conserva,tors  of  non-resi- 
dents owning  real  estate  in  this  State  the  power  to  make  sales 
for  the  necessities  of  their  wards  or  their  estates,  the  General  As- 
sembly in  1865,  (see  Sess.  Laws,  page  109.  section  2)  conferred 
upon  them  that  power.  That  act  provides  that  the  conserva- 
tor, guardian,  or  committee  of  any  non-resident  insane,  lunatic 
or  distracted  person,  who  shall  have  obtained,  or  shall  obtain 
an  order  from  any  court  of  record  having  jurisdiction  over 
such  matters,  in  any  State  where  such  guardian,  etc..  shall  be 
appointed,  for  the  sale  of  any  real  or  personal  pro23erty,  or  any 
interest  therein,  belonging  to  such  person,  situated  in  this 
State,  upon  filing  a  certified  copy  of  such  order  for  record  in 
the  office  of  the  clerk  of  the  circuit  court  in  the  county  in 
which  the  property  is  situated,  by  petition  to  the  circuit  court 
of  the  county,  to  obtain  an  order  authorizing  such  conservator, 
etc.,  to  sell  and  transfer  such  property,  etc.,  and  to  make  deeds, 
etc.     The  section  then  provides  for  notice  to  be  given,  etc. 
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It  will  be  observed  that  this  latter  act  does  not  specify  what 
the  petition  shall  contain,  nor  does  it  specify  the  purposes  for 
which  the  property  shall  be  sold.  Nor  could  it  be  expected 
that  we  should  find  such  provisions,  inasmuch  as  the  money 
arising  from  such  a  sale  is  expected  to  be  taken  out  of,  and  pass 
entirely  from  the  control  of  this  State  and  its  jurisdiction.  It 
would  be  absurd  to  give  such  power  to  a  conservator,  and  then 
endeavor  to  control  the  disposition  or  use  of  the  money  in 
another  State.  Could  any  one  be  found  who  would  suppose  it 
reasonable  that  our  law  would  license  a  foreign  conservator, 
under  the  direction  of  the  proper  court  in  his  State,  to  sell  the 
land,  receive  the  money,  and  take  it  to  his  doniicil,  report  it 
to  that  court,  and  our  laws  or  courts  could  still  control  its  use 
or  investment.  It  can  not  be  supposed  that  any  one  would 
seriously  contend  for  so  unreasonable  a  proposition.  The  state- 
ment of  the  proposition,  we  apprehend,  fully  answers  such  a 
claim,  if  it  could  be  seriously  made.  When  the  statute  per- 
mits the  fund  to  pass  beyond  the  limits  of  the  State,  our  laws 
cease  to  have  any  control  over  it.  This  is  a  proposition  so  plain 
as  to  strike  all  as  being  manifestly  true. 

This  is  the  very  purpose  of  allowing  the  sale,  and  the  statute 
was  passed  to  enable  the  fund  to  come  under  the  control  of  the 
courts  and  the  laws  of  other  States,  to  be  used,  applied  or  in- 
vested under  the  laws  of  such  other  States. 

The  statute  gives  the  court  of  the  State  in  which,  the  con- 
servator resides  the  sole  power  to  determine  whether  the  real 
estate  shall  be  sold;  nor  has  it  limited  that  court  to  the  pur- 
pose to  which  it  shall  be  applied.  Had  such  been  the  inten- 
tion, such  a  limitation  would  have  undoubtedly  been  imposed; 
but  we  can  not  suppose  that  the  legislature  would  do  so  use- 
less and  absurd  a  thing,  as  it  would  be  wholly  impracticable 
for  our  laws  to  attempt  to  control  the  conservator  in  the  use 
or  application  of  the  fund  beyond  the  limits  of  our  State ;  but 
he  and  the  fund  both  are  under  the  control  of  the  court  of  his 
residence,  where  he  can  be  controlled  in  its  use  and  expendi- 
ture. 

It  is  urged  that  the  notice  that  the  petitioner  would  make 
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application  for  leave  to  sell  tins  real  estate,  was  insufficient  to 
confer  jurisdiction  on  the  circuit  court  to  hear  the  cause  and 
render  the  decree.  It  appears,  from  tlie  certificate  of  publica- 
tion filed  in  the  case,  that  the  notice  was  published  once  a 
week,  for  four  several  weeks,  commencing  the  requisite  pe- 
riod before  the  commencement  of  the  term.  But  the  notice 
was  published  in  a  daily  newspaper.  "Was  this  the  notice  re- 
quired by  the  statute?  It  provides  that  notice  of  the  time  and 
place  of  presenting  the  petition  to  the  circuit  court  shall  be 
given,  by  publication  in  the  nearest  newspaper,  for  three  suc- 
cessive weeks,  the  first  of  which  publications  shall  be  at  least 
thirty  days  before  the  time  fixed  for  the  presentation  of  the 
petition,  requesting  all  persons  interested  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted. 

It  does  appear,  from  this  certificate,  that  the  notice  was  in- 
serted in  this  newspaper  for  three  successive  weeks.  The  first 
notice  was  in  the  paper  bearing  date  the  13tli  day  of  June, 
1872,  which  was  an  insertion  in  one  week;  the  next  was  in- 
serted on  tlie  20th,  which  was  in  another  and  the  next  succes- 
sive week;  and  the  next  was  inserted  on  the  27th,  which  was  the 
next  successive  week;  and  the  last  was  on  the  3d  day  of  July. 
It  is  difficult  for  us  to  comprehend  how  it  can  be  said,  that  it 
is  not  shown  that  there  was  not  a  notice  given  for  three  suc- 
cessive weeks.  "Wlien  the  publication  was  made,  it  was  mani- 
festly a  notice,  nor  did  the  fact  that  it  was  published  in  a  daily 
paper  render  it  any  less  a  notice.  IS^or  can  there  be  any  pre- 
tense for  saying,  that  because  the  paper  was  published  daily, 
it  was  not  a  newspaper.  Kor  can  we  conceive  how  it  can 
be  said  that  it  was  not  published  by  weekly  and  successive 
insertions  because  it  was  not  published  in  the  papers  issued  on 
each  and  every  day.  Had  the  statute  required  successive  daily 
instead  of  weekly  publications,  then  a  dififerent  rule  would,  no 
doubt,  have  to  be  applied. 

It  is  manifest  that  had  this  notice  been  published  on  the 
same  days  it  was,  in  a  weekly  paper,  the  requirements  of 
the  statute  would  have  been  fully  answered.  Then,  in  what 
essential  particular  does  this  pub]icati<m  differ  from  that?    The 
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notice  would,  in  all  probability,  reach  as  many,  if  not  more, 
tlian  had  the  publication  been  in  a  weekly  paper.  The  infor- 
mation imparted  in  each  case  is  the  same.  The  publication 
appeared  the  same  number  of  times,  and  on  the  corresponding 
days  that  it  would  in  a  weekly  paper.  Hence,  we  perceive  no 
essential  difference  in  the  case  supposed  and  that  at  bar.  In 
giving  this  construction,  we  do  no  violence  to  the  language  of 
the  statute,  but  rather  follow  what  strikes  us  as  its  obvious 
meaning;  nor  can  we  see  any  injury  or  wi'ong  from  its  appli- 
cation in  practice.  "We  are,  thei'efore,  satisfied  that  the  re- 
quirements of  the  statute  were  observed  in  this  publication. 

Mrs.  Dodge,  so  far  as  we  can  see,  was  regularly  appointed 
guardian  for  her  husband,  by  the  probate  court  of  Essex  county, 
in  the  State  of  Massachusetts,  and  in  strict  conformity  to  the 
statutes  of  that  State.  Those  statutes  authorized  that  court  to 
appoint  a  guardian  for  an  insane  person,  and  the  decree  of  the 
circuit  court  finds  that  the  appointment  was  legally  made. 
Such  a  finding  in  a  decree  can  not  be  impeached,  or  even  ques- 
tioned, in  a  collateral  proceeding.  Although  the  court  render- 
ing the  decree  may  have  found  on  insufiicient  evidence  that  she 
was  legally  appointed,  that  question  will  not  be  again  tried  in 
another  proceeding.  It  may,  no  doubt,  be  questioned  on  error 
or  appeal,  but  not  on  an  issue  formed  in  a  new  suit.  The 
trial  and  judgment  in  one  case  on  issues  there  formed,  can  not 
be  impeached  or  retried  on  the  trial  of  another  case  by  other 
and  different  parties.  When  the  record  shows  facts  M'hich  con- 
fer jurisdiction,  these  facts  can  not  be  impeached  collatei'ally; 
or,  when  the  court  solemnly  adjudicates  and  determines,  on 
evidence,  that  facts  exist  showing  that  there  is  jurisdiction, 
parties  in  a  collateral  proceeding  will  not  be  permitted  to  con- 
tradict the  facts,  so  as  to  contradict  such  finding. 

This  is  in  strict  accordance  with  all  authority.  And  the 
security  of  titles,  and  other  rights  acquired  under  judicial  pro- 
ceedings, imperatively  demand  that  the  rule  should  be  recog- 
nized and  rigidly  enforced.  And  the  court  further  found  that 
the  guardian  had  fully  complied  with  the  law  in  procuring  the 
proper  order  of  the  probate  court  for  leave  to  sell  the  real 
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estate  of  her  insane  husband,  and  had  executed  the  requisite 
bonds  under  the  statute. 

Tlie  petition  seems,  in  all  respects,  to  contain  all  tlie  allega- 
tions necessary  to  confer  jurisdiction,  and,  so  far  as  we  can 
see.  all  other  things  required  by  the  statute  were  done,  neces- 
sary to  confer  jurisdiction  to  enable  the  court  to  act  upon  the 
subject  matter.  Our  statute  has  authorized  our  circuit  courts, 
on  a  proper  showing  by  a  guardian,  appointed  in  another 
State,  to  apply  for  leave  to  sell  real  estate  belonging  to  a  luna- 
tic, situate  in  this  State.  And  the  circuit  court,  on  the  appli 
cation,  found  the  guardian  had  performed  all  necessary  acts  to 
invest  it  with  power  to  proceed  to  hear,  adjudicate  and  decree 
in  the  case,  and  in  this  proceeding  we  will  not  go  behind  the 
decree  to  see  whether  the  evidence  warrants  the  court  in  de- 
creeing as  it  did.  That  is  a  matter  that  must  be  considered 
and  treated  as  res  adjvdicata,  and  conclusive  on  all  parties,  in 
a  collateral  proceeding. 

It  is,  however,  urged  that  under  the  laws  of  Massachusetts 
Mrs.  Dodge  could  not  be  appointed  a  guardian  for  her  hus- 
band. The  statute  of  that  State  authorizes  a  married  woman 
to  become  a  guardian,  trustee  or  executrix,  and  to  so  act,  with- 
out the  concurrence  of  her  husband.  The  probate  courts,  in 
that  State,  had  the  power  to  make  an  appointment  of  such  a 
guardian,  and  having  appointed  appellee,  whether  such  an  ap- 
pointment as  this  was  intended  or  not  by  the  statute,  in  nowise 
affected  the  question  of  power.  Even  if  it  was  erroneous,  that 
in  nowise  related  to  or  controlled  the  exercise  of  the  power. 
The  court  had  ample  power  to  appoint  some  person,  and 
whether  or  not  the  person  was  suitable  and  proper  to  fill  the 
place  and  to  exercise  the  trust,  in  no  sense  affected  the  exercise 
of  the  power.  If  not  a  suitable  person,  or  one  not  authorized 
by  the  statute,  it  would,  no  doubt,  be  sufficient  ground  for  the 
removal  of  such  person.  But,  until  removed,  all  acts  legally 
performed  must  be  held  to  be  valid  and  binding.  To  hold 
otherwise  would  be  violative  of  all  precedent,  and  disastrous 
to  the  rights  of  persons  holding  titles  derived  through  their  acts 
as  such  guardians. 
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It  is  next  urged  that  tlie  guardian  was  not  present  making 
or  directing  the  sale.  Such  an  objection  might,  no  doubt,  have 
been  urged  with  more  plausibility  on  the  coming  in  of  the  re- 
port of  the  sale.  But  the  report  was  made  to  and  confirmed  by 
the  circuit  court,  and  that  decree  can  only  be  attacked  di- 
rectly or  by  bill  to  impeach  it.  There  is  no  proof  that  the 
sale  was  fraudulently  made,  or  even  that  the  slightest  loss  oc- 
curred by  reason  of  Mrs.  Dodge's  absence.  If  the  sale  wap 
fair  and  for  a  good  price,  as  seems  to  have  been  the  case  here, 
and  she  adopted  the  act  of  her  agent,  and  the  court  approved 
the  sale,  no  harm  has  been  done,  and  the  sale  can  not  be  ques- 
tioned in  this  proceeding.  N"o  reason  is  perceived,  even  in  a 
direct  proceeding,  to  question  the  power  of  the  court  below  to 
act,  or  to  reverse  any  action  of  the  court,  and  especially  so  as 
no  exceptions  were  filed  to  the  manner  of  conducting  the  sale. 

So  far  as  we  are  able  to  see,  all  the  proceedings  in  the  court 
below  were  regular.  But  even  if  they  were  not,  inasmuch  as 
the  court  had  jurisdiction  of  both  the  person  and  the  subject 
matter,  it  can  not  be  questioned,  to  relieve  the  purchasers. 
They  are  presumed,  as  it  was  their  interest  and  as  the  proof 
shows  they  did,  to  have  had  the  title  examined  and  were  satisfied 
to  purchase.  The  rule  of  caveat  emptor  applies  to  sales  of  this 
character  as  well  as  to  all  other  judicial  sales.  The  guardian, 
as  all  know,  had  no  right  or  power  to  warrant  the  title,  nor 
did  she  in  the  conveyances  which  she  made  to  the  purchasers. 
They  asked  no  covenants,  nor  did  they  expect  any,  or  they 
would  have  insisted  on  them  when  they  received  their  deeds. 
Knowing  that  they  were  entitled  to  none,  they  had  the  title 
examined,  and  .purchased  at  their  own  risk. 

It  is  urged  that  the  petition  fails  to  allege  facts  sufficient  to 
confer  jurisdiction.  We  do  not  so  understand  the  petition. 
We  think  it  contains  all  the  allegations  which  the  statutes 
could  have  contemplated.  The  petition  alleges  the  proceedings 
in  the  probate  court  in  Essex  county.  It  alleges  the  reasons 
why  a  sale  was  necessary — the  purposes  for  which  it  shouM  be 
made.  It  makes  the  proper  parties,  and  in  fact  alleges  all  that 
the  statutes  require  to  confer  jurisdiction. 


1875.J  WixG  et  al.  v.  Dodge  et  at.  573 

Opinion  of  the  Court. 

It  is  urged  that  the  person  who  cried  tlie  sale  stated  that 
Mrs.  Dodge  would  pay  certain  assessments  against  the  land, 
which  she  has  failed  to  do.  This  is  denied,  and  we  think  the 
evidence  fails  to  establish  the  fact.  But  even  if  it  did,  that 
would  form  no  ground  for  setting  aside  the  sale.  If  it  could  he 
held  to  constitute  anj  defense,  it  would  be  at  law,  and  to  tlie 
notes  given  for  the  purchase  money.  It  could  not,  however, 
if  fully  proved,  constitute  ground  for  equitable  relief.  If 
anything,  it  would  be  a  failure  of  consideration,  which  is  de- 
clared to  be  a  defense  at  law. 

Appellees  assign  cross-errors  that  the  court  below  refused  to 
permit  them  to  file  suggestions  of  damages,  on  dissolving  the 
injunction  and  dismissing  the  bill.  In  this,  we  think  the 
court  erred.  The  statute  authorizes  such  a  proceeding  before 
the  suit  is  finally  disposed  of,  in  the  court  in  which  it  is  pend- 
ing. As  we  understand  the  record,  the  final  decree  was  not 
prepared,  signed  and  filed  before  the  motion  was  made  and  re- 
fused. After  the  dissolution  of  the  injunction,  the  defendant 
may  file  his  suggestions  at  any  ti-me  before  the  decree  is  filed. 
The  filing  of  the  decree  is  the  final  disposition  of  the  case  in 
the  circuit  court,  and  the  complainant  could  not  appeal  imtil 
the  cause  had  progressed  to  that  stage,  and  suggestions  might 
be  filed  up  to  the  time  when  the  decree  is  filed,  and,  if  need 
be,  the  court  should  hear  and  dispose  of  them  afterwards. 

A  careful  consideration  of  all  the  questions  presented  by 
the  assignment  of  errors  by  appellants,  impels  us  to  the  con- 
clusion that  they  are  not  well  assigned,  and  the  decree  must 
be  affirmed,  except  as  to  the  refusal  to  allow  the  assessment 
of  damages  on  the  dissolution  of  the  injunction.  But  in  so 
far  as  the  decree  refused  to  permit  appellees  to  file  sugges- 
tions of  damages,  by  reason  of  the  wrongful  suing  out  of  the 
injunction,  there  is  error,  and  to  that  extent  only  is  the  decree 
reversed,  and  the  cause  remanded  to  hear  evidence  and  de- 
termine whether  appellees  have  sustained  such  damages. 

Decree  a-ffirmed  in  part. 
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Benjamin  M.  Davenport 

V. 

Emma  Ledger. 

1.  ChatteIi  mortgage — mortgagee  talcing  property  maliciously,  liable. 
Where  a  chattel  mortgage  is  given  on  household  furniture  and  goods,  to  se- 
cure a  debt,  giving  the  mortga;gee  the  right  to  take  possession  at  any  time 
he  should  feel  himself  insecure  or  unsafe,  or  fear  waste,  diminution  or  re- 
moval, and  he  takes  possession  on  the  same  day,  and  at  an  unusual  hour, 
Avithout  previous  notice,  from  malicious  motives  or  without  a  reasonable 
belief  that  his  debt  is  unsafe  or  insecure,  he  will  be  liable  to  the  mortgagor 
in  trespass,  and  if  the  taking  is  malicious,  the  jury  may  give  exemplary 
damages. 

2.  Measure  op  damages — taking  property  U7ider  chattel  mortgage  be- 
fore debt  is  due,  'Where  the  mortgagee  wrongfully  takes  possession  of 
mortgaged  chattels  before  his  debt  is  due,  and  the  mortgagor  procures  a 
prior  mortgagee  to  replevy  the  same  from  him,  and  they  are  sold  under  the 
prior  mortgage  in  payment  of  a  debt  of  the  mortgagor,  the  proper  measure 
of  the  mortgagor's  damages,  in  trespass  for  the  wrongful  taking,  will  be  the 
difierence  between  the  market  value  of  the  property  at  the  time  it  was  first 
taken,  and  its  market  value  when  retaken  on  the  replevin  suit,  togetlier  with 
such  other  actual  loss  to  business,  or  otherwise,  as  may  be  proved  as  the 
direct  result  of  the  first  taking.  The  defendant  will  not  be  liable  for  any 
injury  to  the  property  after  the  retaking,  nor  for  any  loss  consequent  upon 
the  necessary  result  of  a  sale  at  auction  by  the  second  mortgagee. 

3.  Evidence — to  disprove  malice  inferred.  Where  a  chattel  mortgage  on 
household  goods  was  given  at  ten  o'clock  in  the  morning,  and  the  mortga- 
gee's agent  seized  and  removed  the  property  at  six  o'clock  in  the  evening 
of  the  same  day,  under  a  clause  giving  him  the  right  to  take  possession 
when  he  should  feel  himself  insecure  or  unsafe,  and  he  is  sued  in  trespass, 
it  was  held.,  that  he  had  the  right  to  prove  by  the  agent  his  directions  as  to 
taking  possession,  to  disprove  the  inference  of  malice  arising  from  the  fact 
of  taking  the  property'at  an  unusual  hour,  without  previous  notice. 

4.  Same — proof  that  party  went  under  different  names.,  irrel&oant.  In 
trespass  by  a  mortgagor  of  chattels,  against  the  mortgagee,  for  wrongfully 
taking  possession  of  the  property,  it  is  not  proper  to  allow  the  defendant  to 
show  that  the  plaintiff'  had  signed  other  papers  by  a  different  name,  or  had 
gone  by  another  name.    The  party  can  not  be  impeached  in  this  way. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Perkins  &  Chase,  for  the  appellant. 

Messrs.  Merriam  &  Alexander,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellee  executed  to  appellant,  on  the  19th  day  of  March, 
1874,  a  chattel  mortgage  on  certain  household  goods,  to  secure 
the  payment  of  a  promissory  note  for  $175  and  accruing  inter- 
est thereon,  due  and  payable  on  the  20th  day  of  May,  1874. 
There  was  a  clause  in  the  mortgage  authorizing  appellant,  if 
he  should  feel  himself  insecure  or  unsafe,  or  should  fear  dimi- 
nution, removal,  or  waste  for  want  of  care,  of  the  property,  as 
well  as  for  other  (at  present  unimportant)  enumerated  causes, 
to  treat  the  note  as  due  and  payable,  without  previous  notice 
of  his  election  so  to  do,  and  take  immediate  possession  of  the 
property,  and  remove,  sell  and  dispose  of  it,  etc. 

On  the  evening,  between  the  hours  of  6  and  7  o'clock,  of  the 
20th  of  April,  1874,  one  Scanlan,  a  constable,  and  others  acting 
under  his  direction,  by  the  authority  of  appellant,  entered  ap- 
pellee's premises  whilst  she  and  her  boarders  were  at  supper, 
seized  the  property  described  in  the  mortgage,  placed  it  on 
express  wagons  and  conveyed  it  some  distance,  to  a  place  of 
storage. 

There  is  a  conflict  in  the  evidence  as  to  what  damage  was  thus 
done  the  property — some  of  the  witnesses  describing  it  as 
very  serious,  and  others  as  slight. 

On  the  same  day  the  mortgage  was  executed  by  appellee  to 
appellant,  but  several  hours  before  that  was  done,  appellee  had 
also  executed  a  chattel  mortgage  on  the  same  property  to 
James  B.  Storey,  to  secure  the  payment  of  a  promissory  note 
for  $300  and  accruing  interest,  due  and  payable  on  the  18th 
day  of  March,  1875;  and  this  mortgage  was  filed  for  record  on 
the  same  day,  and  before  the  execution  of  the  mortgage  by 
appellee  to  appellant. 

After  the  property  was  taken  by  Scanlan  and  others.  Storey 
sued  out  a  writ  of  replevin,  by  virtue  of  whicli  the  sheriff  took 
possession  of  the  property,  and  Storey  subsequently  had  it 
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sold  under  a  clause  in  the  power  in  his  mortgage,  realizing 
from  the  sale  $314.92,  of  which  $41.49  was  applied  to  the  pay- 
ment of  the  costs  of  the  sale,  and  the  residue  in  satisfaction 
of  his  mortgage. 

Appellee  sued  in  trespass  for  the  taking  of  the  property  by 
appellant.  The  jury  returned  a  verdict  in  her  favor  for  $970. 
Appellant  entered  his  motion  for  a  new  ti-ial,  and  appellee  then 
entered  a  remittitur  of  $450  of  the  amount  found  by  the  ver- 
dict, whereupon  the  court  overruled  the  motion  for  a  new  trial, 
and  gave  judgment  for  the  balance,  $520. 

The  evidence  showed  that  Scanlan  entered  appellee's  rooms 
and  commenced  carrying  away  the  property,  at  or  near  6 
o'clock  in  the  evening,  while  appellee  and  her  boarders  were  at 
supper.  The  property  covered  by  the  mortgage  embraced  sub- 
stantially everything  that  was  in  the  rooms,  except  appellee's 
clothing,  and  it  was  all  taken  away  at  the  time.  The  taking 
of  the  property  at  that  hour,  without  any  previous  warning, 
was  a  very  strong  circumstance  showing  malice,  and  could  not. 
reasonably,  have  been  regarded  otherwise  by  the  jury. 

For  the  purpose  of  rebutting  malice,  appellant  asked  the 
witness,  Scanlan,  this  question:  "When  did  you  receive  in- 
struction from  Mr.  Davenport  to  take  them  ?"  meaning,  as  is 
evident,  the  property  taken  by  him  from  appellee.  Objection 
was  made  to  the  witness  answering  the  question,  which  was 
sustained  by  the  court,  and  this  is  assigned  for  error. 

If  Scanlan,  of  his  own  volition,  and  without  the  direction 
or  knowledge  of  appellant,  selected  this  hour  to  make  the 
seizure,  appellant  should  not  be  held  responsible  for  any  malice 
to  be  implied  therefrom.  The  time  when  appellant  instructed 
him  in  regard  to  the  seizure,  of  itself,  it  is  true,  does  not  provt 
what  direction  was  given  as  to  the  time  of  the  seizure,  but, 
accompanied  by  a  statement  of  what  the  instructions  were,  it 
might  have  an  important  bearing  in  showing  that  appellant 
could  not  have  anticipated  that  the  seizure  would  be  made  at 
an  unreasonable  hour;  as,  for  instance,  if  appellant  gave  him 
the  mortgage  at  10  o'clock  in  the  forenoon,  and  directed  him 
to  go  and  seize  the  propert}',  it  being  near  by,  it  would  be  rea- 
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fionable  to  conclude  tliat  he  could  not  have  intended  Scanlan 
■was  to  delay  the  seizure  until  6  o'clock  in  the  evening. 

"We  think  the  fact  sought  to  be  proved  bj  the  \vitness  was 
one  which  it  was  competent  to  give  to  the  jury,  on  the  ques- 
tion of  malice,  and  we  know  of  no  reason  why  Scanlan  was 
not  as  competent  to  prove  it  as  was  appellant.  He  was  the 
actor  in  the  matter,  for  appellant,  and  what  he  heard  appellant 
say,  and  when  he  said  it,  in  directing  his  act,  was  as  much 
original  evidence  as  was  the  evidence  of  appellant  to  the  same 
point.  If  the  hour  was  selected  by  himself,  without  the  di- 
rection or  knowledge  of  appellant,  he  knew  it  just  as  well  as 
appellant  did. 

But  appellant  testified  to  this  point,  and,  since  there  was  no 
evidence  contradicting  him,  we  could  not  reverse  the  judgment 
for  this  cause  alone. 

We  see  no  error  in  the  rulinor  of  the  court  in  sustaininir  the 
objections  to  the  questions  propounded  by  appellant  to  ap- 
pellee. 

As  to  the  contents  of  the  lease,  the  writing  itself  should 
have  been  resorted  to.  Appellee  had  given  no  previous  evi- 
dence of  what  they  were,  and  no  basis  was  laid  to  justify  her 
cross-examination  in  that  respect. 

There  was  no  dispute  about  the  identity  of  the  goods  covered 
by  the  Storey  mortgage,  so  far  as  we  can  understand  from  the 
evidence,  and  whether  appellee  signed  by  one  or  many  names, 
was  unimportant.  The  only  purpose  the  proving  that  she  had 
gone  by  the  name  of  Brown  could,  apparently,  subserve,  was 
to  bring  her  general  character  under  a  suspicion,  and  it  was 
not  proper  to  seek  her  impeachment  in  this  way. 

The  only  instruction  given  by  the  court  was  the  following 

"  The  chattel  mortgage  gave  to  the  defendant  the  right  to 
take  possession  of  the  goods  if  he  felt  (whether  with  sufficient 
cause  or  not,  makes  no  diflerence,)  that  his  debt  was  not  safe 
and  secure.  He  was,  by  the  mortgage,  made  the  sole  judge 
■upon  that  subject,  and  if  he  did  so  feel,  the  plaintiff  has  no 
right  to  recover;  but  if  he  had  no  such  feeling,  then  she  is 

37— 80th  III. 
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entitled  to  recover  the  actual  damao^es  which  she  suffered  bv 
reason  of  the  taking  of  the  goods,  which  would  be  the  actual 
value  of  the  goods  (less  what  she  owed  the  defendant  on  the 
mortgage,  and  what  was  paid  on  her  debt  to  Storey),  with  in- 
terest at  six  per  cent  per  annum  on  the  same  from  the  time  of 
the  taking  to  this  time.  And  if  the  jury  find,  from  the  evi- 
dence, that  he  had  no  such  feeling,  but  took  her  goods  from 
malice  and  ill  will  only,  then  to  the  damages  before  mentioned 
may  be  added  such  smart  money  as  the  jury,  from  the  evi- 
dence, may  deem  appropriate." 

Appellant  asked,  but  the  court  refused,  this  instruction: 

"  If  you  shall  find,  from  the  evidence,  that,  after  defendant 
took  the  goods  mentioned  in  the  mortgage,  they  were  taken 
from  him  by  the  sherifi"  of  this  county,  under  a  writ  issued 
out  of  the  circuit  court  of  this  county,  then  the  court  instructs 
you  that  defendant  is  not  liable  for  the  goods  so  taken  from 
him  by  the  officer,  after  they  were  so  taken,  and  it  matters  not 
what  disposition  was  made  of  the  goods  after  they  were  so 
taken  out  of  the  possession  of  defendant;  he  is  only  liable  for 
what  occurred  while  he  had  possession  of  the  goods." 

l^otwithstanding  the  instruction  given  by  the  court  was 
more  favorable  to  appellant,  in  that  it  omits  the  essential  ele- 
ment that  his  belief  that  his  debt  was  not  safe,  or  was  insecure, 
had  reasonable  grounds  to  support  it,  than  he  was  entitled  to 
have  it,  {Furlong  v.  Cox,  77  111.  295,)  still,  we  are  of  opinion 
that,  under  the  evidence,  the  principle  of  the  instruction,  as 
asked,  was  a  correct  modification  to  that  announced  in  the  one 
given. 

The  evidence  shows  that  appellee  was  present  when  the 
property  was  replevied  and  taken  from  the  custody  of  Scanlan 
and  placed  in  the  possession  of  Storey.  She  accompanied  the 
officer  and  aided  in  identifying  the  property,  and  there  is  evi- 
dence that,  a  day  or  so  afterwards,  she  asked  appellant,  in  the 
presence  of  a  deputy  sheriff,  where  the  property  was,  and, 
upon  being  informed  by  him  that  he  did  not  know,  she  re- 
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plied:     ''Well,  we  know  where  the  property  is.     Tou  were 
ahead  last  night,  and  this  man  and  I  are  ahead  now." 

Being  thus  a  party  to  the  retaking  of  the  property,  and  aid- 
ing in  appropriating  it  to  the  payment  of  lier  debt  secured  by 
the  Storey  mortgage,  she  ought  not  to  be  allowed  to  recover 
for  any  injury  to  the  property,  if  any  there  was,  after  tliat 
retaldng,  nor  for  any  loss  consequent  upon,  and  the  necessary 
result  of,  a  sale  at  public  auction.  The  measure  of  the  actual 
damages  sustained  by  her  is  the  diiference  between  the  market 
value  of  the  property  at  the  time  it  was  taken,  and  its  market 
value  when  retaken  on  the  wi'it  of  replevin,  together  with  sucli 
other  actual  loss  to  her  business  or  otherwise,  as  she  may  have; 
proved  as  the  direct  result  of  the  taking. 

For  the  error  in  refusing  this  instruction,  the  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Chicago 

V. 

Timothy  Weight. 

Speciai.  assessments — when  can  not  ie  cured  by  a  new  one.  Wliere  a 
special  assessment  is  held  invalid  on  account  of  the  ordinance  under  which 
it  is  made,  it  being  illegal,  the  defect  can  not  be  cured  or  remedied  by  mak- 
ing a  new  assessment  and  report  under  the  invalid  ordinance. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  lion. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  M.  F.  TuLET,  for  the  appellant. 

Mr.  Daniel  L.  Shoret,  for  the  appellee. 

Per  Curiam:  In  Wright  v.  The  City  of  Chicago^  46  111.  44, 
it  was  held  that  the  ordinance  under  which  tlie  assessment  was 
made  was  unauthorized,  because  it  did  not  appear  that  the 
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board  of  public  works  bad  examined  and  reported  to  tbe  coun- 
cil tbat  there  was  real  estate  to  be  benefited  by  tbe  proposed 
improvement,  to  tbe  extent  of  tbe  damages  and  costs.  In  tbe 
present  proceeding  tbe  attempt  was  made,  bj  a  re-assessment, 
report  and  ordinance,  to  cure  tbe  objection  to  tbe  ordinance 
beld  fatal  in  Wright  v.  The  City,  etc.  supra.  Tbis  was  not 
competent. 

It  was  beld  in  Union  Building  Ass'n  v.  The  City  of  Chi- 
cago, 61  111.  447,  tbat  "  tbe  effect  of  tbe  statute  autborizing  a 
new  assessment  is,  tbat  tbe  same  sball  be  made  in  tbe  same 
manner  as  is  prescribed  for  tbe  first  assessment.  It  must,  in 
all  cases,  be  a  de  novo  proceeding.  Its  departure  from  tbe 
precise  mode  of  making  tbe  first  assessment  can  be  justified 
only  so  far  as  may  be  required  by  tbe  circumstances  of  each 
case." 

Tbe  foundation  of  tbe  proceeding,  here,  was  still  tbe  invalid 
ordinance  condemned  in  Wright  v.  The  City,  etc.  It  was  not, 
nor  could  it  be,  cured  by  subsequent  proceedings  so  as  to  make 
it  a  valid  ordinance.  If  tbe  council,  when  it  was  adopted,  were 
not  authorized  to  adopt  it,  by  no  new  circumstances  could 
there  be  a  constructive  relation  back,  investing  them  with  a 
power  which  they  did  not  then  have.  They  might  adopt  a 
new  ordinance,  but  a  void  ordinance  could  not  be  thus  revived 

Tbe  judgment  is  affirmed. 

Judgment  affirmed 


Haeeiet  N.  Millee  et  dl. 

V. 

Maey  White. 

1.  Pkocess — how  far  a  justification  to  an  officer  terving  the  tame.  An 
officer  armed  with  a  writ  of  restitution  issued  by  a  justice  of  the  peace  in  a 
forcible  detainer  suit,  where  the  justice  has  jurisdiction,  may  enter  the  prem- 
ises forcibly  in  order  to  execute  the  writ,  and  having  so  entered,  it  is  his 
duty  to  remove  whatever  chattels  or  property  may  be  in  the  house,  doing  as 
little  damage  as  possible  to  effect  the  purpose,  and  which  will  be  the  nsU 
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ural  consequence  of  his  duty  to  remove  the  same,  and  he  will  not  be  liable, 
unless  he  shall  wantonly  injure  the  cliattel  property. 

2.  Writ  op  kestitution— ?r7ie/i  a  protection  ns  against  one  not  a  party 
to  the  suit.  Where  judgment  is  rendered  in  favor  of  a  landlord  against  his 
tenant  for  the  possession  of  demised  premises,  in  an  action  of  forcible  de- 
tainer, for  holding  over  after  the  expiration  of  the  term,  and  such  tenant,  by 
collusion,  sublets  the  premises  to  another  person,  he  remaining  in  the  same 
as  before,  and  the  subletting  is  secret  and  unknown  to  the  landlord  at  the 
time  of  the  suit,  and  such  sub-tenant  .is  dispossessed,  the  latter  will  not  be 
entitled  to  maintain  an  action  against  the  landlord  and  officer  in  trespass 
for  executing  the  writ  of  possession;  and  the  same  rule  applies  if  the  sub- 
letting is  a  mere  pretense  to  hold  the  possession  through  another. 

3.  Evidence — marriage  may  he  shown  by  reputation.  Proof  of  actual 
marriage  is  required  in  two  cases  only:  in  a  prosecution  for  bigamy,  and  in 
an  action  for  criminal  conversation.  In  other  cases  the  presumption  of 
marriage  may  be  indulged  in  from  cohabitation,  name,  reputation,  and 
other  circumstances. 

4.  In  trespass  by  a  woman  for  breaking  and  entering  her  house,  remov- 
ing her  goods  and  chattels,  and  dispossessing  her  under  a  writ  of  restitution, 
issued  upon  a  judgment  in  a  forcible  detainer  case  against  the  lessee  after 
the  expiration  of  the  term,  the  plaintiff  claimed  to  be  a  sub-lessee,  although 
tlie  original  tenant  still  continued  in  occupancy  as  before  and  furnished  the 
supplies ;  on  the  trial  the  defendants  offered  to  prove,  by  general  reputation 
in  the  neighborhood,  that  the  original  tenant  and  the  plaintiff,  if  not,  in  fact, 
married,  were  cohabiting  on  the  premises  as  man  and  wife,  which  the  court 
refused  to  admit:    Held,  that  the  court  erred  in  rejecting  the  evidence. 

5.  Forcible  detainer — when  sub-lessee  bound  by  judgment  to  whicJi,  he 
is  no  party.  Wliere  a  tenant  of  a  demised  building  secretly  sublets  the  same 
to  another  person  living  with  him,  without  the  knowledge  of  the  landlord, 
and  both  occupy  the  premises  as  before,  and  such  sub-lessee,  when  examined 
as  a  witness  on  the  trial  of  an  action  of  forcible  detainer  against  the 
original  lessee,  makes  no  claim  to  the  property,  the  sub-tenant,  after  judg- 
ment for  possession,  will  not  be  allowed  to  interfere  and  set  up  her  rights 
there  for  the  first  time,  but  will  be  bound  by  the  judgment. 

6.  Measure  of  damages — dispossessing  sub-tenant  tinder  writ  against 
tenant.  A.  sub-lessee  of  a  boarding  house,  having  no  right  to  the  occupation 
of  the  premises  after  the  expiration  of  the  original  lease,  if  expelled  on  pro- 
cess  to  which  he  is  no  party,  is  not  entitled  to  damages  arising  from  being 
deprived  of  his  business  of  keeping  boarders  in  the  premises.  He  can,  at 
most,  recover  only  for  the  actual  injury  done  to  his  property  in  removing 
the  same  from  the  premises. 

7.  Trespass — expulsion  under  writ  against  another.  If  one  not  a  party 
to  an  action  of  forcible  detainer  against  a  tenant  is  expelled  under  a  writ  of 
restitution,  and  such  party  is  not,  in  fact,  a  sub-tenant,  but  was  occupying 


582  MiLLEK  et  al.  v.  White.  [Sept.  T. 

Opinion  of  the  Court. 

the  premises  with  the  tenant,  or  for  him,  or  under  his  lease,  then  such  party 
can  not  recover  in  trespass  for  being  dispossessed,  when  the  court  issuing 
the  writ  had  jurisdiction. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  "Wood  &  Loomis,  for  the  appellants. 

Mr.  M.  D.  Brown,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  trespass  quare  clausum  fregit,  brought  to  the 
April  term,  1875,  of  the  Superior  Court  of  Cook  county,  by 
Mary  White,  plaintiff,  and  against  Harriet  N.  Miller  and  Frank 
A.  Draffin,  defendants. 

The  declaration  contained  one  count,  in  which  it  was  charged 
that  on  or  about  the  last  day  of  June,  1871,  the  defendants, 
with  force  and  arms,  broke  and  entered  a  certain  dwelling 
house  in  the  possession  and  occupancy  of  the  plaintiff,  situate 
in  the  county  of  Cook,  and  then  and  there  made  a  great  noise 
and  disturbance  therein,  and  stayed  and  continued  therein, 
making  such  noise,  etc.,  for  one  day,  and  then  and  there  forced 
and  broke  open,  broke  to  pieces  and  damaged  divers,  to-wit: 
two  windows  of  and  belonging  to  said  house,  with  its  appur- 
tenances, and  broke  to  pieces  and  damaged  and  spoiled  divers 
locks,  staples,  etc.,  belonging  to  said  windows,  of  great  value, 
etc.;  and,  also,  on  the  same  day,  with  force  and  arms,  seized 
and  laid  hold  and  took  divers  goods  and  chattels,  to-wit:  two 
easy  chaii's,  one  sofa,  etc.  (describing  all  the  articles),  and  a 
large  lot  of  other  household  furniture,  and  books  and  personal 
property,  "  in  and  at  said  dwelling  house  of  the  said  plaintiff, 
there  being  found  and  being  in  said  dwelling  house,  and  being 
of  great  value,  to-wit:  of  the  value,  etc.,  and  carried  away  same, 
and  threw  and  cast  the  same  down  to  and  upon  the  sidewalk 
and  the  street  in  front  and  adjoining  said  dwelling,  and  then 
and  there  broke,  damaged  and  injured,  and  bruised  and  broke 
to  pieces  said  goods  and  chattels  and  furniture;  by  means  of 
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the  said  several  premises,  the  said  plaintiff  and  her  family  were, 
during  all  the  time  aforesaid,  not  only  greatly  disturbed  in  the 
peaceable  possession  of  the  said  dwelling  house,  but  was  also 
being,  all  that  time,  hindered  and  prevented  from  carrying  on 
and  transacting  her  necessary  and  lawful  affairs  and  business, 
and  her  said  business,  to-wit:  that  of  keeping  a  boarding  house, 
was  then  and  there  wholly  destroyed,  broken  up  and  ruined," 
etc.,  and  other  wrongs  to  the  said  plaintiff  then  and  there  did, 
to  her  damage,  etc. 

Draffin  pleaded  the  general  issue,  and  Mrs.  Miller  demurred 
generally  to  the  declaration.  She  also  pleaded  the  general 
issue,  which  was  a  waiver  of  the  demurrer,  and,  thereupon,  it 
was  stipulated  that  the  said  defendant  might,  upon  the  trial, 
make  the  same  defense,  and  introduce  any  proof  she  might  de- 
sire to  introduce  under  the  2:eneral  issue  which  she  mi^lit  have 
introduced  under  special  pleas. 

The  cause  was  submitted  to  a  jury,  resulting  in  a  mis-trial. 
On  the  second  trial,  the  jury,  under  instructions,  found  the 
defendants  guilty,  and  assessed  the  damages  at  one  thousand 
dollars. 

The  defendants  entered  their  motion  for  a  new  trial,  which 
was  denied,  and  judgment  rendered  on  the  verdict — to  reverse 
which  the  defendants  appeal. 

The  premises  on  which  the  trespass  is  charged  are  not  other- 
wise described  in  the  declaration  than  as  "  situate  in  the  county 
of  Cook;"  in  proof  they  are  shown  to  be  a  three-story  framed 
-dwelling  house,  known  as  ISTo.  45  Wells  street,  now  Fifth  ave- 
nue, the  property  of  appellant  Harriet  K.  Miller. 

The  trespass,  of  which  complaint  was  made,  was  the  execu- 
tion of  a  writ  of  restitution,  by  Draffin,  a  constable. 

It  was  agreed,  that  on  June  28,  1871,  the  defendant  Mrs. 
Miller  recovered  a  judgment  in  an  action  of  forcible  detainer 
before  Enoch  G.  Hook,  a  justice  of  the  peace  in  and  for  said 
county,  for  the  restitution  of  the  j)remises  in  question,  against 
Alexander  Breed ;  that  a  writ  of  restitution  was  regularly  issued 
upon  said  judgment,  and  placed  in  the  hands  of  defendant 
Draffin,  by  order  of  Mrs.  Miller;    that  Draffin  was  then,  and 
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ever  since  lias  been,  a  constable  in  and  for  said  coiintj,  and 
that  under  said  wi-it  of  restitution  Draffin  dispossessed  said 
plaintiif  of  said  premises,  under  direction  of  Mrs.  Miller. 

There  is  no  question  of  jurisdiction  in  the  court  rendering 
the  judgment  in  the  action  of  forcible  detainer,  and  in  issuing 
the  writ  of  restitution,  or  of  the  power  and  authority  of  the 
officer  to  execute  it. 

That  an  officer  armed  with  such  a  writ  can  enter  forcibly,  in 
order  to  execute  it,  is  settled  by  all  the  authorities,  and,  when 
having  so  entered,  it  is  his  duty  to  remove  whatever  chattels 
or  property  may  be  in  the  house,  doing  as  little  damage  as 
possible — no  more  than  is  necessary  to  effect  the  purpose,  and 
which  would  be  the  natural  consequence  of  a  hasty  removal. 
By  the  writ,  the  landlord  or  owner  is  to  be  put  in  full  posses- 
sion, not  of  the  chattels  that  may  be  found  therein,  but  of  the 
premises  only,  divested  of  such  property  as  may  be  found 
therein.  Should  the  officer  wantonly  injure  the  chattel  prop- 
erty, he  would  be  liable  to  the  extent  of  the  injury.  This  doc- 
trine is  fully  sanctioned  by  JPage  v.  De  Puy,  40  111.  506. 

But,  it  is  said,  the  premises  had  been  sublet  to  appellee,  and 
she  was  no  party  to  the  judgment  in  the  forcible  entry  and 
detainer  case  against  Breed — that  she  was  in  the  sole  and  ex- 
clusive possession  of  the  same. 

The  claim  of  the  plaintiff  in  the  action  rested  on  the 
allegation  that  she  had  sublet  the  premises  of  Breed,  and 
was  not  a  party  to  the  proceedings  in  the  action  of  forcible 
detainer,  on  which  the  writ  of  restitution  issued,  and  she  was 
not  named  in  the  writ  under  which  the  alleged  trespass  waa 
attempted  to  be  justified.  It  is  true,  there  is  no  plea  of  justi- 
fication by  this  appellant,  but,  under  the  stipulation  in  the 
cause,  it  is  claimed  appellant  had  a  right  to  resort  to  this  writ 
under  her  plea,  as  matter  of  defense. 

The  ground  assumed  by  appellant  is,  that  this  claim  of  ap- 
pellee, that  she  was  a  sub-lessee,  was  mere  pretension;  that 
Breed  was,  in  fact,  the  head  of  the  establishment,  and  the  only 
necessary  party  to  the  proceedings  in  the  action  for  forcible 
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detainer;  that  the  writ  of  restitution  could  only  issue  asrainst 
him,  he  being  the  only  party  in  privity  with  appellant. 

These  were  the  important  points  in  the  case.  There  was  no 
question  the  premises  were  leased  by  appellant  to  Breed  for 
one  year,  and  the  year  had  expired,  and  he  alone  was  account- 
able to  her  for  the  stipulated  rent.  It  is  in  proof  appellant 
had  refused  to  lease  to  appellee,  on  her  application  for  a  lease, 
and,  after  the  leasing,  Breed,  the  lessee,  continued  all  the  time 
in  the  actual  occupancy  of  the  premises,  paying  the  rent  and 
furnishing  supplies.  The  theory  of  the  defense  was,  that  Breed 
and  appellee  were  cohabiting  on  these  premises  as  man  and 
wife,  or  in  such  relation  as  to  constitute  him  the  head  of  the 
establishment. 

Appellee  was  at  the  head  of  the  table,  on  one  occasion,  and 
was  addressed  as  Mrs.  Breed,  to  which  she  responded.  It  was 
proved  by  the  officer,  when  he  went  to  serve  the  writ  of  resti- 
tution, on  inquiry  for  Mr.  Breed,  he  was  informed  by  the 
daughter  of  appellee,  a  young  woman,  nearly  or  quite  grown, 
that  he  had  gone  out,  and,  on  inquiring  for  Mrs.  Breed,  the  same 
person  informed  him  "  she  had  also  gone  out."  And  he  fur- 
ther testified  that  Breed  was  at  the  house  when  he  was  about 
to  serve  the  writ;  and  it  was  also  in  proof  that  appellee  said, 
some  time  before  this  occurrence,  that  she  expected  to  be  mar- 
ried to  Breed.  Appellant,  proposed  to  prove,  by  general  repu- 
tation in  the  neighborhood,  that  Breed  and  appellee,  if  not  in 
fact  married,  were  cohabiting  on  these  premises  as  man  and 
wife.  This  proposition  was  rejected  by  the  court,  and  this 
ruling  is  the  first  error  assigned. 

It  seems  to  us,  the  court,  in  rejecting  this  testimony,  erred. 
We  do  not  now  remember  but  two  cases  in  which  proof  of 
actual  marriage  is  required — the  one  is  in  a  prosecution  for 
bigamy,  the  other  in  an  action  for  criminal  conversation.  In 
other  cases,  the  presumption  of  marriage  may  be  indulged 
from  cohabitation,  name,  reputation  and  other  circumstances. 
Had  this  testimony  been  received,  it  is  not  at  all  pi-obable  such 
a  verdict  would  have  been  rendered.  Indeed,  it  could  not  have 
been  rendered,  for,  if  she  occupied  the  position  sought  to  be 
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established  against  her,  the  pretense  of  being  a  sub-lessee 
would  have  been  entirely  destroyed.  There  was  no  written 
evidence  of  a  sub-letting  by  Breed.  This  claim  has  very  much 
the  appearance  of  collusion  between  these  parties,  Breed  and 
appellee,  to  deprive  appellant  of  her  rights.  Appellee  was 
examined  as  a  witness,  on  the  trial  of  the  detainer  suit,  and 
made  no  claim  of  any  right  she  had  to  the  premises,  and  to 
the  officer,  when  serving  the  writ  of  restitution,  she  made  no 
claim  to  remain  on  the  premises,  but  said  she  would  move  out, 
quietly  and  peaceably,  by  two  o'clock. 

But  suppose  appellee  was,  in  fact,  a  sub-tenant  of  Breed, 
how  could  appellant  know  it?  She,  at  no  time,  was  so  advised. 
Breed  was  living  on  the  premises  let  to  him,  making  his  home 
there,  and  there  was  no  one  else,  in  the  knowledge  of  appellant, 
who  could  be  made  a  party  to  the  forcible  detainer  proceedings 
but  Breed,  the  lessee.  It  can  not  be  tolerated,  that  a  tenant, 
by  written  lease,  as  in  this  case,  by  secret  arrangement,  consti- 
tute another  his  sub-tenant,  and,  after  judgment  is  obtained 
against  the  lessee,  insist  he  is  not  bound  by  the  judgment,  as 
he  was  not  a  party  to  the  proceedings.  If  this  was  the  law, 
but  few  owners  of  property  of  this  description  would  be  willing 
to  lease  it.  Breed  was  the  tenant  of  appellee;  he  was  notified, 
judgment  passed  against  him,  and  it  is  not  competent  for  an- 
other party  now  to  interfere  and  claim  that  she  is  a  sub-tenant. 
"Was  she  alone  in  the  occupancy  of  these  premises,  there  might 
be  some  color  for  the  claim  that  she  should  have  been  made  a 
party.  But  she  was  not.  Breed  occupied  the  premises  with 
her.  They  were  his  home,  and  appellant  had  no  knowledge  of 
this  alleged  subletting. 

But,  on  the  theory  appellee  was  a  sub-tenant,  the  lease  had 
expired,  and  her  rights  in  the  premises  were  gone.  What,  then, 
was  the  proper  measure  of  damages?  They  are  complained  of 
as  excessive,  and  we  are  of  that  opinion.  It  can  not  be  that  ap- 
pellee is  entitled  to  damages  arising  from  her  business  on  these 
premises  being  broken  up.  She  had  no  right  as  a  sub-lessee 
to  occupy  the  premises  as  a  boarding-house  after  the  lease  had 
expired.     Her  business  on  these  premises  terminated  on  the 
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first  dav  of  May,  1871.  The  jury  must  liave  allowed  her  for 
breaking  up  her  business,  when,  in  fact  and  in  law,  she  could 
carry  on  no  business  on  these  premises  after  that  day.  For 
all  else,  the  proof  is  quite  satisfactory  that  a  few  dollars  would 
compensate  her  for  all  other  losses  and  injury.  No  greater 
<iamage  was  done  the  articles  removed  than  usually  attends  the 
removal  of  such  goods. 

We  make  no  comment  on  the  instructions  given  for  appellee. 

In  the  view  we  have  taken  of  the  case,  we  are  of  opinion 
this  instruction  for  appellant  should  have  been  given,  and  it 
was  error  to  refuse  it: 

*'  The  court  instructs  the  jury  that  the  main  question  in  this 
•case  to  be  determined  is,  whether  the  plaintiff  was  a  sub-ten- 
ant of  the  premises,  occupying  the  same  under  a  lease  from 
Breed,  or  whether  she  was  occupying  the  same  for  Breed  and 
Tinder  his  lease  from  the  defendant  Mrs.  Miller.  If  the  jury 
find,  from  the  evidence,  that  the  alleged  lease  from  Breed  is 
only  a  pretense,  and  in  fact  never  had  any  existence,  but  that 
the  plaintiff  was  occupying  the  premises  with  Breed,  or  for 
him,  and  under  his  lease,  then  the  law  is  for  the  defendants, 
and  the  plaintiff  can  not  recover." 

For  the  reasons  given  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 

opinion. 

Judgment  reversed. 


The  Commissioners  of  Highways,  Etc. 

V. 

Thomas  Newell  et  al. 

1.  Corporations— poMJer  to  levy  taxes,  etc.,  strictly  construed.  With 
quasi  corporations,  sucli  as  commissioners  of  highways,  the  rule  obtains 
that  their  power  to  impose  taxes  or  incur  indebtedness  will  be  strictly  con- 
strued. Municipal  corporations  have  no  inherent  power  to  levy  taxes,  and 
the  grant  of  power  must  be  plain  and  unmistakable. 
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2.  Commissioners  of  highways — ^ower  to  levy  tax.  The  commission- 
ers of  highways,  in  discliarging  their  duties,  are  required  carefully  to  esti- 
mate the  sum  necessary  to  be  expended  in  their  township  for  roads  and 
bridges  for  the  ensuing  year,  and  to  levy  the  same,  if  it  does  not  exceed  forty 
cents  on  the  $100  worth  of  taxable  property,  and  return  the  same  to  the 
county  clerk  on  or  before  the  Tuesday  next  preceding  the  annual  meeting 
of  the  board  of  supervisors,  in  September.  They  are  limited  to  what  will 
be  required  in  defraying  the  cost  of  keeping  in  repair  the  roads  and  bridges 
for  the  ensuing  year. 

3.  If  the  levy  of  forty  cents  on  the  $100  worth  of  taxable  property  is  not 
sufficient,  they  must  call  upon  the  people  to  vote  an  additional  amount, 
which  is  limited  to  sixty  cents  on  the  $100,  or  for  power  to  borrow  money. 

4.  Same — -power  to  contract  debts.  The  commissioners  of  highways  b&. 
ing  powerless  to  borrow  money,  are  equally  so  to  contract  indebtedness, 
except  that  they  may  have  such  work  done  and  repairs  made,  and  give 
orders  on  their  treasurer,  to  the  extent  and  not  beyond  the  amount  of  tax 
already  actually  levied  by  them.  After  this  levy  is  made  they  may  incur 
indebtedness  in  the  discharge  of  their  duties,  before  its  collection. 

5.  Same — when  estimate  to  he  made.  The  fiscal  year  commences  with 
the  Tuesday  preceding  the  annual  September  meeting  of  the  county  board, 
and  it  is  at  that  time  the  commissioners  are  required  to  make  their  esti- 
mates, and  levy  of  the  tax,  to  meet  the  expenses  until  the  corresponding 
period  of  the  next  year. 

6.  The  commissioners  of  highways  have  no  legal  power  to  incur  indebt- 
edness  for  road  and  bridge  purposes,  in  any  fiscal  year,  beyond  the  amount 
of  the  taxes  already  levied  for  that  year.  In  other  words,  they  can  in  no 
one  year  expend  lawfully  moi'e  than  the  tax  levied  for  that  year. 

7.  Road  tax — application  on  prior  indebtedness.  The  road  and  bridge 
lax  levied  for  any  given  year  is  legally  applicable  in  payment  for  labor 
performed  and  expenditures  made  on  the  roads  and  bridges  during  that  fiscal 
year,  and  can  not  rightfully  be  applied  to  any  other  purpose,  even  to  the 
payment  of  prior  indebtedness. 

8.  Where  the  commissioners  of  highways,  in  1874,  levied  a  tax  of  forty 
cents  on  the  $100  worth  of  taxable  property,  which  amounted  to  $1782.39, 
there  being  a  prior  indebtedness  of  $1000  unpaid,  and  during  the  year  and 
before  the  tax  was  collected,  contracted  for  the  erection  of  piers  for  a  bridge, 
it  was  held  that  tliey  had  the  legal  authority  to  make  such  contract  and  pay 
the  contractor  out  of  the  tax  levied,  when  collected,  without  reference  to  the 
prior  indebtedness. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Aethue  a.  Smith,  Judge,  presiding. 
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Messrs.  Douglass  &  Harvey,  for  tlie  appellants. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  filed  in  the  Knox  circuit  court,  to  restrain 
the  road  commissioners  of  Chestnut  towTiship  from  erecting 
the  piers  and  making  the  approaches  for  a  bridge  on  Spoon 
river,  then  being  built,  and  from  incurring  any  liability  by 
the  town  therefor.  The  bill  alleges  that  the  supervisor  of  the 
town  had  petitioned  the  board  of  supervisors  of  the  county 
for  aid  in  constructing  a  bridge  in  that  town,  at  Bridgeport, 
and  that  the  board  of  supervisors  had  agreed  to  build  an  iron 
bridge,  if  the  town  and  individuals  interested  would  construct 
the  piers  and  approaches  for  the  same;  that  the  cost  of 
the  piers  would  be  $1200;  that  the  town  was  indebted  the  sum 
of  $900,  and  there  was  no  money  in  the  treasury  subject  to 
the  order  of  the  commissioners;  that  at  the  annual  town 
meeting  in  1874,  the  indebtedness  of  the  town  for  road  and 
bridge  purposes  was  $1600,  and  for  ordinary  expenses  $900; 
that  there  was  levied  a  tax  for  that  year  of  forty  cents  on 
■each  $100  worth  of  taxable  property  in  the  township,  for  road 
and  bridge  purposes;  that  this  levy  would  yield  $1782.39, 
leaving  a  balance  of  only  $182.39  for  roads  and  bridges,  after 
paying  the  debt  already  incurred  for  such  purposes;  that  no 
eteps  had  been  taken  to  levy  an  additional  tax  for  such  pur- 
poses, or  to  borrow  money  therefor,  as  provided  by  law,  and 
the  building  of  the  bridge,  under  the  circumstances,  is  con- 
trary to  law;  that  the  road  commissioners  had  let  the  contract  to 
one  Walters,  who  had  hauled  some  stone  to  be  used  in  building 
the  piers,  and  that  he  had  entered  on  the  performance  of  the 
contract. 

The  answer  admits  that  the  work  would  cost  $1200, 
and  alleges  that  the  approaches  were  to  be  built  by  private 
subscription;  admits  the  indebtedness  of  the  township,  as 
alleged  in  the  bill;  admits  that  the  commissioners  had  made 
the  contract,  and  that  Walters  had  entered  upon  its  perform- 
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ance.  They  admit  that  no  steps  had  been  taken  to  raise  a  tax 
in  addition  to  the  forty  cents  levied  on  the  $100  vahiation,  and 
insist  that  it  was  not  necessary  to  defray  the  charge  of  build- 
ing the  piers,  as  the  amount  can  be  raised  by  a  tax  of  forty 
cents  on  the  $100  valuation  of  the  property  in  the  township. 

A  supplemental  bill  was  filed,  alleging  that  the  piers  had 
been  completed,  and  that,  unless  restrained,  respondents  would 
obtain  payment  out  of  the  funds  of  the  township;  that  the 
commissioners  have  no  right  to  appropriate,  of  such  funds^ 
more  than  $180  for  the  purpose,  and  that  it  had  been  paid  to 
the  contractor.  It  is  alleged  that  the  contract  was  void,  and 
this  supplemental  bill  prays  that  the  commissioners  be  re- 
strained from  paying  anything  on  the  contract,  and  from 
pledging  the  faith  of  the  township  therefor,  and  the  contractor 
from  collecting  or  receiving  payment  for  the  same. 

An  answer  was  filed,  admitting  the  completion  of  the  piers, 
but  denying  that  the  contract  was  void,  and  averring  the  right 
of  the  commissioners  to  pay  for  the  work,  when  there  should 
be  funds  in  the  treasury.  On  the  trial  it  appeared  that  there 
was,  at  that  time,  no  indebtedness  against  the  township  be- 
yond $400,  and  that  there  was  money  in  the  treasury  beyond 
all  liability;  and  that  an  iron  superstructure  had  been  placed 
on  the  piers,  and  they  were  accepted  by  the  county,  and  the 
bridge  thus  completed. 

The  case  was  tried  by  the  court  below  on  the  bill,  supple- 
mental bill,  answers,  replications  and  proofs,  when  the  court 
rendered  a  decree  declaring  the  contract  void,  and  enjoining 
the  contractor  from  ever  receiving  any  payment  from  the 
township,  for  labor  done  or  materials  furnished  in  the  erection 
of  these  piers,  and  restraining  the  commissioners  of  highways 
from  paying  the  same,  or  incurring  any  liability  of  the  town- 
ship therefor.  And  the  defendants  have  appealed  to  this 
court,  and  ask  a  reversal  of  the  decree.  A  petition  for  a  re- 
hearing having  been  presented,  since  the  opinion  was  filed 
herein,  on  its  consideration,  we  have  deemed  it  proper  to  mod- 
ify, somewhat,  the  grounds  for  our  decision. 
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It  is  insisted,  in  affirmance  of  the  decree,  that  the  120th  sec- 
tion of  the  Eoad  Law,  chapter  121,  E.  S.  1874,  p.  932,  limits 
the  power  of  the  highway  commissioners  to  levy  only  forty 
cents  tax  on  the  $100  valuation  of  the  taxable  property  in  the 
township;  that  they  must  ascertain,  as  near  as  may  be,  the 
expenses  necessary  to  be  incurred  for  road  and  bridge  purposes, 
for  the  ensuing  year,  and  make  a  levy  to  meet  the  same,  of  not 
exceeding  40  cents  on  the  $100  valuation  of  property.  If  that 
will  not  produce  the  necessary  amount,  that  a  town  meeting 
must  be  called,  as  therein  provided,  to  authorize  an  additional 
levy.  Or  a  vote  must  be  had  under  the  112th  section,  to 
license  the  commissioners  to  borrow  money.  That  the  com- 
missioners have  no  power  to  incur  an  indebtedness  for  road  or 
bridge  purposes;  that  they  must  confine  their  expenditures 
to  the  sura  thus  raised,  or  to  money  borrowed  in  pursuance  to 
the  112th  section  of  the  act;  that  the  General  Assembly  has 
not  conferred  power  on  them  to  incur  a  debt  for  the  construc- 
tion or  repair  of  roads  or  bridges,  and  in  the  absence  of  legis- 
lative authority,  they  can  not  exercise  the  power;  that  these 
commissioners  can  not  have  such  work  done  in  anticipation  of 
a  tax  to  be  levied  for  the  ensuing  year,  and  having  made  this 
contract  when  there  was  no  funds  in  the  treasury  to  meet  the 
expense,  or  tax  then  levied  therefor,  that  this  was  in  excess  of 
the  authority  conferred  on  the  commissioners,  and  the  contract 
is  void. 

When  officers  of  the  law  are  charged  with  the  performance 
of  a  duty,  the  law  usually  either  expressly  confers  the  means  or 
implies  that  they  may  exercise  the  power  to  accomplish  the 
object  required.  Here  these  commissioners  are  expressly 
charged  with  the  duty  of  making  and  repairing  the  roads  and 
bridges  in  their  townshij);  and  the  means  conferred  is  the 
power  to  \&vy  and  collect  a  tax  on  the  property  of  individuals 
in  the  township;  and  they  are  expressly  required,  annually,  as 
near  as  may  be  practicable,  to  ascertain  what  sum  will  be  ne- 
cessary for  the  purpose,  and  to  levy  and  return  to  the  county 
clerk  a  tax  for  the  purpose,  that  he  may  extend  the  same  as 
other  taxes  for  collection.  But  the  commissioners  are  expressly 
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limited  in  making  such  levj  to  forty  cents  on  the  $100 
worthi  of  taxable  property  in  the  town.  (See  section  120, 
chapter  121,  E..  S.  1874.)  The  same  section  provides  that  if  the 
commissioners  of  highways,  or  any  three  legal  voters,  shall 
give  notice,  etc.,  before  the  annual  town  meeting,  that  a  larger 
amount  of  money  will  be  required  for  road  and  bridge  pur- 
poses than  can  be  realized  from  the  tax  authorized  to  be  assessed 
by  the  commissioners,  the  legal  voters  at  such  meeting  may 
authorize  an  additional  amount  to  be  raised,  not  exceeding 
sixty  cents  on  the  $100  valuation  of  taxable  property.  Thus, 
it  is  seen  that  the  commissioners  are  limited  to  forty  cents  and 
the  people  to  sixty  cents  additional,  as  a  tax  on  the  property 
in  the  town,  for  such  purposes. 

The  town  is  authorized,  by  the  112th  section,  to  borrow 
money  for  the  purpose  of  building  a  bridge,  in  the  manner 
therein  provided.  ISTone  of  these  provisions,  nor  are  we  aware 
of  any  others,  authorize  these  commissioners  to  levy  a  larger 
tax,  or  to  borrow  money  for  road  and  bridge  purposes.  The 
115th  section  authorizes  the  commissioners  to  contract  for  the 
construction  of  bridges  in  their  towns,  in  the  manner  therein 
prescribed.  The  116tli  section  provides  that  the  collectors  of 
taxes  shall  receive  from  any  tax-payer,  in  satisfaction  of  his 
road  and  bridge  tax,  any  order  of  the  commissioners  of  high- 
ways on  their  treasurer,  given  for  work  done,  or  materials  fur- 
nished for  the  construction  or  repair  of  the  highways  or  bridges, 
in  any  sum  not  exceeding  the  amount  of  such  person's  road 
and  bridge  tax  then  due.  These  are  the  means  with  which 
the  commissioners  of  highways  are  clothed  and  empowered  to 
perform  their  duties  in  keeping  the  roads  and  bridges  in  re- 
pair in  their  several  townships. 

From  the  provisions  of  the  116th  section,  and  the  other  pro- 
visions of  the  law,  it  is  manifest  that  the  commissioners  may, 
after  they  have  levied  the  road  and  bridge  tax,  proceed  to  its 
expenditure  for  the  purposes  for  which  it  was  levied,  in  antici- 
pation of  its  collection.  But  we  fail  to  find  any  provision  of 
the  statute  from  which  it  may  be  inferred  that  it  was  designed 
to  empower  them  to  incur  any  indebtedness  beyond  the  amount 
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already  levied.  With  quasi  corporations  of  this  character  the 
rule  obtains  that  their  power  to  impose  taxes  or  incur  indebt- 
edness will  be  strictly  construed. 

In  his  able  work  on  taxation,  at  page  209,  Judge  Cooley 
says:  ''In  the  construction  of  any  grant  of  power  to  tax, 
made  by  the  State  to  one  of  its  municipalities,  tlie  one  which 
is  accepted  by  all  authorities  is,  that  it  should  be  with  strict- 
ness. The  reasonable  presumption  is  held  to  be  tliat  the  State 
has  granted,  in  clear  and  unmistakable  terms,  all  it  has  inten- 
ded to  grant  at  all;  and  whatever  authority  the  municipal 
officers  assume  to  exercise,  tliey  must  be  able  to  show  their 
warrant  for,  in  the  words  of  the  grant.  There  is  no  inherent 
power  in  municipalities  to  levy  taxes;  they  can  tax  only  as 
the  State,  in  its  wisdom,  has  thought  proper  to  permit,  and  if 
the  State  has  erred  in  the  direction  of  strictness,  the  legisla- 
ture, alone,  can  correct  the  evil."  l^ow,  how  has  the  General 
Assembly  permitted  these  commissioners  to  exercise  the  power? 
By  carefully  estimating  the  sum  that  will  be  required  to  be 
expended  in  their  township  for  i-oads  and  bridges  for  the  en- 
suing year,  and  by  lev^nng  the  same,  if  it  does  not  exceed 
forty  cents  on  the  $100  worth  of  taxable  property,  and  return- 
ing the  same  to  the  county  clerk,  on  or  before  the  Tuesday 
next  preceding  the  annual  meeting  of  the  board  of  supervisors 
in  September.  Now,  this  provision  of  the  120th  section  limits 
the  amount  they  may  levy  to  what  will  be  required  in  defraying 
the  expenses  of  keeping  in  repair  the  roads  and  bridges  for  the 
ensuing  year,  till  the  next  September;  and  they  are,  before  the 
levy  is  made,  to  estimate  the  amount. 

If  the  levy  of  forty  cents  on  the  $100  worth  of  taxable 
property  is  not  sufficient  for  the  purposes  required,  they 
must  then  call  upon  the  people  to  vote  an  additional  amount, 
as  provided  in  the  same  section,  or  for  power  to  borrow 
money,  as  provided  for  in  the  112th  section.  They,  tliere- 
fore,  are  powerless  to  borrow  money,  and  it  would  seem  to  fol- 
low that  they  are  equally  powerless  to  incur  indebtedness.  If 
they  may  do  so,  then  they  may  do  what  the  law  never  tolerates, 
indirectly,  what  they  have  no  power  to  do  directly.  AVere  it 
38— SOth  III. 


594  Com'rs  of  Highways  v.  Kewell  et  al.      [Sept.  T. 

Opinion  of  the  Court. 

not  for  tiie  116th  and  other  sections,  these  commissioners 
would  be  compelled  to  have  the  money  in  the  treasury  before 
making  any  contract,  or  having  work  done,  materials  pur- 
chased or  repairs  made.  But  the  law,  by  implication,  author- 
izes them  to  have  such  work  done,  and  repairs  made,  and  to 
give  orders  on  their  treasurer  for  its  payment,  when  there 
is  no  money  in  the  treasury.  But  it  is,  considering  all  the 
legislation  on  the  subject,  the  manifest  intention  of  the  law, 
that  they  shall  have  already  levied  a  tax  out  of  which  such 
work,  repairs  and  materials  may  be  paid,  when  such  expense 
is  incurred. 

The  fiscal  year  seems,  from  these  enactments,  to  commence 
with  the  Tuesday  preceding  the  annual  September  meeting  of 
the  county  board.  It  is  at  that  time  they  are  required  to  make 
their  estimates  and  levy  of  the  tax  to  meet  the  expense  of 
keeping  in  repair  the  roads  and  bridges  until  the  correspond- 
ing period  of  the  next  year.  This  is  the  purpose  and  the 
extent  of  the  lev}'-  they  are  authorized  to  make.  It,  then,  fol- 
lows that  they  have  no  power  to  legally  incur  an  indebtedness 
for  road  and  bridge  purposes  beyond  the  amount  of  the  taxes 
already  levied  for  that  year.  In  other  words,  they  can  in  no 
one  year  expend,  lawfully,  more  than  the  amount  levied  for 
that  year. 

Appellees  urge,  and  it  seems  to  be  conceded,  that,  when  tlie 
commissioners  made  the  levy  in  1874,  the  township  owed,  on 
account  of  roads  and  bridges,  $1600,  and  the  tax  then  levied 
amounted  to  $1782.39,  and  they  contend,  and  the  court  below 
seems  to  have  held,  that  $1600  of  this  latter  amount  was  neces- 
sary to  pay,  and  should  be  paid,  on  the  indebtedness  incurred 
prior  to  the  first  of  September,  1874,  and  for  the  payment  of 
which  no  fund  had  been  provided. 

The  tax  which  was  levied  in  September,  1874,  was  all  of  it 
legally  applicable  to  the  payment  for  labor  performed  and  ex- 
penditures made  on  the  roads  and  bridges  after  its  levy  and 
before  the  next  levy  was  made,  in  Sept-ember,  1875;  nor  could 
the  tax  thus  levied  and  collected  be  rightfully  applied  to  any 
other  purpose. 
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Mr.    Justice  Bkeese  and  3Ir.  Justice  Sheldon,  dissenting. 

The  contract  for  the  erection  of  these  piers  was  made  and 
entered  into  after  the  tax  was  levied  in  September,  1874,  and 
from  what  we  have  said,  it  will  be  seen  that  these  commission- 
ers had  legal  authority  to  make  this  contract,  M'hicli  was  fully 
within  the  scope  of  their  authority;  and  the  levy  having  already 
been  made,  and  the  fund  for  its  payment  thus  provided,  the 
commissioners  could  appropriate  so  much  of  that  timd  as  was 
necessary  to  pay  for  the  erection  of  thes^  piers.  It  was  work 
done  during  the  year  for  which  the  tax  Mas  levied,  and  tho 
fund  could  be  rightfully  appropriated  to  its  payment  and  to 
other  road  expenses  incurred  during  the  year.  The  commis- 
sioners had  not  exceeded  their  authority  in  making  this  con- 
tract, and  it  was  legal,  just  and  proper  that  they  should  have 
paid  for  the  same,  and  it  was  error  to  restrain  them  from  so  doing. 

The  case  of  the  City  of  Galena  v.  CorwitJi,  48  111.  423,  is 
referred  to  by  appellant's  counsel  as  governing  this  in  prin- 
ciple. A  corporation  of  that  character  is  created  for  different 
purposes  than  this,  and  whatever  may  have  been  there  said, 
does  not,  therefore,  apply  to  corporations  of  this  character. 
Hence  it  follows  that  case  is  not  authority  in  this,  and  by  no 
means  governs  or  controls  it. 

The  decree  of  the  court  below,  for  the  errors  indicated,  must 
be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Bkeese:  I  can  not  concur  in  the  argument  or 
conclusions  of  this  opinion.  I  do  not  think  the  statute  gives 
the  power  to  these  petty  township  officers  to  incur  liabilities 
of  this  kind.  The  only  safe  rule  is,  to  forbid  them  to  make 
contracts  involving  the  payment  of  money,  unless  the  money 
is  in  the  treasury.  Disastrous  consequences,  I  apprehend,  will 
.follow  this  decision. 

Mr.  Justice  Sheldon:  I  cojicnr  in  the  above  dissent,  with 
the  exception  of  admitting  the  right  of  commissionors  of  high- 
ways to  contract  and  issue  orders  to  the  extent  contemplated 
bv  section  116  of  the  Eoad  and  Eridoe  Act,  of  beinof  receiv- 
able  in  payment  of  a  person's  road  and  bridge  tax. 
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Claea  D.  McGkew  et  al.  Exrs.  etc. 

V. 

Heney  H.  Foestth. 

1.  Limitation — new  promise,  to  avoid  bar.  The  burden  of  proving  a 
promise  to  pay  a  debt  barred  by  the  statute,  within  five  years,  is  upon  the 
creditor  seeking  to  enforce  his  claim.  Proof  of  a  promise  to  pay  in  1865 
or  1866,  the  witness  thinlcing  it  was  probably  the  latter  year,  when  if  it  was 
before  August,  1866,  it  was  not  within  the  five  years,  is  not  sufiicient  proof 
to  take  the  case  out  of  the  statute. 

2.  Same — -promise  to  unauthorized  person  not  sufficient.  A  promise  to 
pay  a  debt,  made  to  a  person  not  legally  or  equitably  interested  in  the  same, 
and  who  does  not  pretend  to  have  had  any  authority  from  the  creditor  to 
call  upon  the  debtor  in  relation  to  the  debt,  will  not  avoid  the  bar  of  the 
statute. 

3.  Wliere  A  was  indebted  to  B,  and  B  to  C,  and  the  latter  being  anxious 
to  collect  his  debt,  but,  without  the  authority  of  B  to  negotiate  or  act  for 
him,  called  upon  A,  and  inquired  as  to  his  indebtedness  to  B,  with  a  view 
thereby  of  getting  money  to  enable  B  to  pay  him,  and  A  promised  C  to  pay 
the  debt  he  owed  B,  it  was  held,  that  C  was  not  legally  or  equitably  inter, 
ested  in  the  debt  thus  promised  to  be  paid,  and,  not  being  authorized  by  B 
to  act  for  him,  the  promise  made  by  A  to  C  could  not  take  the  debt  out  of 
the  bar  of  the  statute. 

Appeax,  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henkt  Booth,  Judge,  presiding. 

Messrs.  Jackson  &  Skinner,  for  the  appellants. 

Mr.  D.  J.  ScHUTLEK,  and  Mr.  Julius  S.  Staee,  for  the  appel- 
lee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

When  this  case  was  here  before  {Carroll  et  al.  v.  Forsyth, 
69  111.  127),  we  held  that  the  promises  of  Carroll,  as  testified 
to  by  the  witness  Cox,  were  too  vague  and  uncertain  to  relieve 
appellee's  claim  from  the  bar  of  the  Statute  of  Limitations, 
and  that  his  evidence,  in  this  respect,  was  not  aided  by  the 
evidence  of  Baldwin,  because  it  did  not  appear  that  Baldwin 
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was,  at  the  time  of  tlie  alleged  conversation  between  him  and 
Carroll,  the  agent  of  appellee,  or  in  any  way  interested  in  his 
debt. 

On  the  last  trial  in  the  court  below,  both  Baldwin  and  Cox 
again  testified  as  witnesses  for  appellee,  but  it  is  enonf>-h  to 
say,  in  regard  Baldwin's  evidence  then  given,  it  is  insufiicient, 
of  itself,  to  prove  a  promise  to  pay  within  five  years,  because 
he  does  not  show  that  the  promise  of  Carroll,  made  to  him,  if 
such  it  may  be  called,  was  within  five  years.  He  says  it  was 
in  1865  or  1866 — he  thinks,  probably,  in  1866,  but  at  what 
time  in  that  year  he  expresses  no  opinion.  Although  it  may 
have  been  in  1866,  still,  if  it  was  before  the  month  of  August, 
in  that  year,  it  was  not  within  five  years,  and  would  not  re- 
move the  bar  of  the  statute,  and  the  burden  was  upon  appellee 
to  prove  a  promise  within  the  five  years ;  nor  has  his  evidence 
any  tendency  to  support  that  of  Cox,  for  it  relates  to  a  debt 
of  $5000,  and  that  of  Cox  to  one  of  $3500. 

The  evidence  of  Cox  is  something  more  specific  in  the  record 
before  us,  than  it  was  as  presented  in  the  former  record;  but 
there  is  still  an  objection  to  it  (not  then  noticed,  because  of 
the  more  obviousness  of  the  objection  pointed  out),  which,  in 
our  opinion,  is  decisive  of  its  insufficiency.  Cox  does  not  pre- 
tend to  have  had  any  authority  from  appellee  to  call  upoa 
Carroll  in  regard  to  his  debt  to  appellee,  and  he  was  not  legally 
or  equitably  interested  in  it.  He  "was  simply  a  creditor  of 
appellee  to  the  amount  of  $3500,  and  he  says,  in  the  first 
instance,  Carroll  called  upon  him,  and  requested  to  know  if 
appellee  owed  him  that  amount,  and,  upon  being  informed 
that  he  did,  Carroll  said  that  he  owed  appellee  the  money,  and 
requested  him  not  to  ask  appellee  for  it.  The  subsequent  con- 
versations detailed  as  occurring  between  him  and  Carroll,  all 
refer  to  this  promise  to  pay  the  debt  of  the  witness,  and  in 
none  of  them  is  it  shown  it  was  mutually  understood  the  wit- 
ness was  acting  in  the  name  or  on  behalf  of  appellee,  and  there 
is  no  evidence  that  what  Carroll  said  to  the  witness  was  ever 
communicated  to  and  approved  by  appellee. 
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Wlien,  in  our  former  opinion,  in  alluding  to  the  evidence  of 
Baldwin,  we  said  it  did  not  seem  he  was  in  any  way  in- 
terested in  the  debt,  we  meant  legally  or  equitably  interested, 
so  as  to  entitle  him  to  demand  and  receive  it,  or  to  negotiate 
in  regard  to  its  payment;  and  in  Keener  v.  Crull  and  Wife, 
19  111.  189,  where  it  was  said,  "  Like  any  other  promise,  having 
legal  force  and  sanction,  it  must  be  made  to  the  party  seeking 
its  benefits,  or  to  some  one  authorized  to  act  for  him,"  it  was 
intended  the  party  seeking  its  benefits  w^as  a  person  having  a 
legal  or  equitable  right  to  the  claim,  and  not  merely  any  party 
desiring  to  appropriate  it  to  his  own  use. 

What  right  has  the  creditor,  merely  as  such,  to  collect  and 
appropriate  the  debts  due  to  his  debtor?  Could  it  be  preten- 
ded that  Cox,  without  appellee's  knowledge  or  sanction,  was  au- 
thorized to  collect  what  Carroll  owed  appellee,  and  aj^propriate 
it  to  the  payment  of  appellee's  debt  to  him?  Manifestly,  had 
Carroll  made  such  a  payment,  it  would  have  been  jDurely  vol- 
untary, and  would  not  have  been  binding  upon  appellee.  It 
would  not  have  been  the  paying  of  Carroll's  debt  to  appellee, 
but  the  voluntary  pajnnent  of  so  much  money  to  Cox,  because 
of  appellee's  debt  to  him,  which  appellee  might  or  might  not, 
at  his  election,  subsequently  ratify  as  a  payment  of  Carroll's 
debt  to  him.  Without  proof  of  such  subsequent  ratification, 
which  is  entirely  wanting  here,  appellee,  notwithstanding  the 
payment  by  Carroll  to  Cox,  might  still  sue  Carroll  and  recover 
his  debt,  assuming,  of  course,  that  his  claim  was  otherwise 
free  from  legal  objection. 

But  may  we  infer,  from  all  the  circumstances,  that  Cox  was 
authorized  to  act  in  the  matter  as  agent  for  appellee?  Whether 
Cox  was  agent  or  not  was  susceptible  of  direct  and  positive 
proof.  He  was  a  witness,  and  competent  to  disclose  the  ca- 
pacity in  which  he  acted.  The  burden  was  on  appellee  to  show, 
not  only  that  the  promise  w^as  made,  but  that  it  was  made  to 
a  person  authorized,  in  the  estimation  of  the  law,  to  accept  it. 
It  was  to  be  proved  by  the  best  evidence  of  which  the  nature 
of  the  case  was  susceptible;  and  Cox  having  testified,  is  pre- 
sumed to  have  disclosed  all  he  knew  with  regard  to  the  char- 
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acter  in  which  he  was  acting.  There  is  nothing  left  to 
inference.  He  speaks  of  no  agency,  and  of  no  knowledge  on 
the  part  of  appellee,  as  to  what  occurred  in  the  conversation 
between  him  and  Carroll,  and  his  evidence  discloses  simply 
the  case  of  a  creditor  receiving  the  promise  of  a  debtor  to  his 
debtor,  for  the  payment  of  his  debt,  and  his  subsequent  un- 
availing attempts  to  have  him  fulfill  that  promise,  all  in  the 
absence,  and  without  the  knowledge  or  consent  of  his  debtor. 

"We  are  of  opinion  that  Cox  was  a  stranger  to  the  debt  from 
Carroll  to  appellee,  and,  being  such,  Carroll's  promise  to  Cox 
was  not  sufficient  to  revive  Carroll's  debt  to  appellee,  as 
against  the  bar  of  the  Statute  of  Limitations,  on  the  author- 
ity of  Keener  v.  Crull  and  Wife,  sujpra. 

"We  may  say,  in  addition,  we  are  by  no  means  satisfied  from 
the  evidence  that  Carroll  was,  in  fact,  indebted  on  a  sufficient 
legal  consideration  to  support  a  promise,  to  appellee,  in  any 
sum,  at  the  times  of  his  alleged  promises,  made  in  the  pres- 
ence of  either  Baldwin  or  Cox.  Appellee  had  been  Carroll's 
bookkeeper,  and  the  books  kept  by  himself  show  that  he  was 
working  for  a  stipulated  compensation,  which  had  been  more 
than  paid  him  at  the  conclusion  of  the  term  of  his  services. 
The  indebtedness  now  claimed  is  for  the  same  services,  bej^ond 
the  amount  thus  stipulated  for  and  paid.  His  services  were 
highly  appreciated  by  Carroll,  and  he,  undoubted!}",  felt  under 
moral  obligation  to  increase  the  amount;  and  we  incline  to  the 
opinion  that  all  his  promises  were  thus  prompted,  and  this  is 
supported,  to  some  extent,  by  the  evidence  of  Charles  R.  Car- 
roll. The  misfortune  to  appellee  is  that  they  were  not  per- 
formed in  the  lifetime  of  Carroll,  since  the  unexecuted  promise, 
resting  only  upon  a  moral  considei*ation,  affiords  no  ground  for 
the  aid  either  of  a  court  of  law  or  equity. 

We  do  not  wish,  however,  to  be  understood  as  placing  our 
decision  on  this  view  of  the  case;  but  we  refer  to  it  merely  as 
divesting  the  application  of  the  rigorous  rule  of  law,  in  this 
instance,  of  the  appearance  of  harshness  which  it  might  other- 
wise bear. 

Judgment  reversed. 
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Feederick  J.  Smith 

V. 

Jasper  W.  Lyons. 

"Phactice— affidavit  of  claim — authority  of  officer  taking  must  appear. 
It  must  appear  that  the  officer  administering  the  oath  to  an  affidavit  of  claim 
filed  with  a  declaration  was  authorized  to  do  so,  or  the  affidavit  will  be  a 
nullity ;  and  no  affidavit  of  merits  will  be  required  with  the  plea. 

Appeax,  from  tlie  Superior  Court  of  Cook  county;  tlie  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  A.  Gaeeison,  for  the  appellant. 

Messrs.  Scates  &  Whitney,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

With  his  declaration  plaintiff  filed  what  is  designated  as  an 
affidavit  of  claim.  It  purports  to  have  been  sworn  to  before  a 
notary  public  in  the  State  of  Kentucky,  but  his  certificate  does 
not  state  that  by  the  laws  of  that  State  he  has  authority  to  ad- 
minister oaths.  This  was  necessary,  under  our  statute,  to 
make  his  certificate  prima  facie  evidence  of  that  fact.  R.  S. 
1874,  p.  726,  sec.  6.  Nor  does  the  record  contain  any  other 
evidence  that  a  notary  public  has  authority  to  administer  oaths 
under  the  laws  of  Kentucky.  What  is  called  an  affidavit  of 
claim  is,  therefore,  a  nullity,  it  not  appearing  it  was  sworn  to 
before  an  officer  having  authority  to  administer  oaths  and 
affirmations  under  any  law  of  any  State. 

There  being  no  affidavit  of  claim  on  file,  it  follows  it  was 

error  to  strike  defendant's  plea  from  the  files  for  want  of  an 

affidavit  of  merits,  for  which  the  judgment  must  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 
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James  D.  Leiimer 

V. 

The  People  ex  rel.  H.  B.  Miller,  Collector,  etc. 

1.  SpeciaIi  assessments — matters  preceding  appliMtion  for  judgment 
not  open.  On  application  for  judgment  against  real  estate  for  a  delinquent 
special  assessment  thereon,  all  matters  preceding  the  application  for  judg- 
ment are  res  adjudieata,  and  not  open  to  reinvestigation. 

2.  Same — amendment  of  assessment  rolls.  There  is  no  error  in  allowing 
amendments  to  be  made  in  assessment  rolls  as  to  mere  clerical  errors  and 
omissions  not  affecting  a  party's  rights  and  interests. 

3.  Same — defense  cut  off  by  confirmation.  It  is  too  late,  on  application 
for  judgment  upon  a  special  assessment,  to  show  that  the  proposed  improve- 
ment was  private  and  not  public.  That  objection  must  be  made  before  the 
assessment  is  confirmed,  where  the  party  has  notice  of  the  application  for 
confirmation. 

Appeal  from  tlie  County  Court  of  Cook  county;  the  Hon. 
Martin  R.  M.  "Wallace,  Judge,  presiding. 

Mr.  William  Borden,  for  the  appellant. 

Messrs.  Bennett,  Kretzinger  &  Yeeder,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Cook  county,  rendered  for  a  special  assessment  levied  and 
assessed  upon  certain  lands  and  lots  in  the  town  of  Lake,  for 
the  improvement  of  Parker's  avenue,  so  called,  and  reported 
by  the  collector  to  be  delinquent. 

Several  objections  were  made  on  the  application  for  judg- 
ment, none  of  which  do  we  deem  valid. 

•  As  to  all  matters  preceding  the  application  for  judgment, 
they  must,  under  the  authority  of  The  People  v.  Brislin,  ante^ 
p.  423,  be  considered  res  adjudieata.,  and  not  now  to  be  again 
investigated. 

As  to  the  point  made  on  the  judgment,  that  the  law  author- 
izes but  one  judgment  for  taxes  and  special  assessments,  we 
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fail  to  see  in  these  proceedings  any  substantial  departure  from 
the  provisions  of  the  General  Revenue  Law,  not  provided  for 
bv  the  "  Act  in  relation  to  the  collection  of  taxes  and  special 
assessments,"  in  force  May  2,  1873.  Sess.  Laws  18T3,  p.  69. 
See,  also,  The  People,  etc.  v.  Brislin,  supra. 

There  is  nothing  in  the  point  as  to  amendments  of  the  assess- 
ment rolls.  These  were  clearly  clerical  errors  and  omissions 
not  affecting  appellant's  rights  or  interests  in  any  manner. 

It  is  too  late  now  to  inquire  into  the  nature  of  Parker's  ave- 
nue— whether  public  or  private.  That  objection  should  have 
been  made  when  application  for  confirmation  of  the  assessment 
was  made,  of  which  aj)pellant  had  notice  by  publication.  It 
is  now  res  adjudicata.  It  must  have  been  adjudged  a  public 
street  when  the  order  of  confirmation  was  entered,  and  there  is 
no  appeal  from  that. 

We  fail  to  perceive  any  error  in  the  judgment,  and  it  must 
be  affirmed. 

Judgment  affirmed. 


Christian    Kassing 

^». 

John  B.  Mortimer  et  al. 

1.  DEPOsmoNS — time  for  objections  to.  Objections  to  depositions  which 
may  be  obviated  by  issuing  a  new  commission,  and  re-examining  the  wit- 
ness, can  not  be  heard  after  the  case  is  called  for  trial.  A  motion  to  sup- 
press for  such  objections,  when  the  case  is  called  for  trial,  or  reached  on 
the  docket,  comes  too  late. 

2.  The  objection  that  the  commissioner  taking  a  deposition  does  not  ap- 
pear to  have  authority  to  administer  oaths,  if  tenable  at  all,  and  formal  ob- 
jections to  the  interrogatories  and  answers  to  the  same,  must  be  made  before 
the  case  is  reached  for  trial  in  its  order,  or  they  will  be  waived. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
JosiAH  McRoBEKTS,  Judge,  presiding. 
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Mr.  George  TV.  Parkes,  for  tlic  appellant. 

Messrs.  Carter,  Becker  &  Dale,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  for  merchandise  sold  and 
delivered  by  appellees  to  appellant. 

The  only  questions  discussed  in  the  briefs  before  lis,  relate 
to  the  ruling  of  the  court  below,  in  j^ermitting  the  reading  of 
the  deposition  of  John  G.  Schneider  in  evidence,  and  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict. 

The  deposition  appears  to  have  been  taken  before  one  Allen 
Lee  Smidt,  of  the  city  of  New  York,  who  was  appointed  a 
commissioner  for  that  purpose,  and  it  is  objected  there  is  noth- 
ing in  the  record  showing  that  he  was  authorized  to  adminis- 
ter an  oath. 

Even  if  this  objection,  if  made  in  apt  time,  would  have  been 
tenable,  which  is  not  conceded,  it  is  clear  it  was  made  too  late 
to  be  entertained  by  the  court. 

The  record  shows  the  motion  to  suppress  the  deposition  on 
account  of  this  objection,  was  not  made  until  the  case  was 
called  for  trial.  It  has  been  repeatedly  held,  that  objections  to 
depositions  which  might  be  obviated  by  issuing  a  new  com- 
mission and  re-examining  the  witness,  can  not  be  heard  after 
the  case  is  called  for  trial  and  submitted  to  a  jury.  Kimhall 
V.  CooTc,  1  Gilm.  424;  Frink  v.  McClung^  4  id.  569;  Thomas 
V,  Dunaway,  30  111.  386;  Winsloiv  et  al.  v.  Newlaii  et  al.  45 
id.  145;  Moshier  v.  Knox  College,  32  id.  162.  And  the  prin- 
ciple also  requires  that  such  objections  shall  be  made  before 
the  case  is  reached  for  trial  in  its  order  in  the  regular  call  of 
the  docket,  and  is  actually  called  for  trial. 

The  objections  to  the  interrogatories  and  answers  belong  to 
the  same  class.     They  are  formal  and  were  urged  too  late. 

"We  think  the  evidence,  as  found  in  the  record,  sufficiently 
shows  a  sale  and  delivery  of  the  goods  by  appellees  to  appel- 
lant. It  is  not  necessary  that  such  evidence  should  be  so  pos- 
itive and  certain  as  to  exclude  every  hypothesis  to  the  con- 
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traiy;  bnt  it  is  enough  that  it  preponderates  sufficiently  to 
satisfy  the  mind  with  reasonable  certainty,  that  such  was  the 
fact. 

Judgment  affirmed^ 


Nicholas  Berdell 

V. 

Catharine   Berdell. 

1.  Divorce — competency  of  evidence  to  show  cruelty.  The  testimony  of 
neighbors,  on  the  trial  of  a  divorce  suit  brought  by  a  wife  for  extreme 
and  repeated  cruelty,  that  on  several  occasions  they  discovered  bruises  and 
marks  of  violence  on  her  person,  after  she  claimed  to  have  received  blows 
from  her  husband,  while  not  as  satisfactory  as  if  they  had  seen  the  blows 
given,  is  competent  evidence  in  confirmation  of  the  testimony  of  the  com- 
plainant. 

2.  Same — -proof  of  character  of  party.  On  bill  for  divorce  by  a  wife  for 
cruelty  and  desertion,  where  the  defendant  introduces  evidence  on  the  trial, 
of  specific  acts  ot  the  complainant,  tending  to  reflect  upon  her  character  for 
sobriety,  and  modest,  peaceable  behavior,  she  will  not  have  the  right  to 
rebut  such  evidence  by  proof  of  her  general  good  character  in  the  neighbor- 
hood where  she  resided. 

3.  EviDEKCE — of  character,  when  admissible.  The  general  rule  as  to  the 
admissibility  of  evidence  of  moral  character  and  conduct  of  a  person  in 
society,  confines  such  proof  to  three  classes,  viz:  1,  to  afibrd  a  presumption 
that  a  particular  party  has  or  has  not  been  guilty  of  a  criminal  act;  2,  to 
affect  the  damages  in  particular  cases,  where  their  amount  depends  upon 
the  character  and  conduct  "of  any  individual ;  and  3,  to  impeach  or  confirm 
the  veracity  of  a  witness. 

4.  Practice  in  Supreme  Court — what  errors  will  reverse.  It  is  only 
such  error  as  works  an  injury  to  the  party  complaining,  that  will  be  ground 
of  reversal.  The  admission  of  immaterial  evidence  of  no  intrinsic  strength 
or  weight  is  not  such  an  error. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
JosiAH  McBoBERTS,  Judge,  presiding. 
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Mr.  Wm.  T.  Butlee,  and  Mr.  James  Ennis,  for  the  appellant. 
Messrs.  Leake  &  Vocke,  for  the  appellee. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  divorce,  brought  bj  Catharine  Berdell 
against  Nicholas  Berdell,  her  husband.  The  bill  charges  the 
defendant  with  acts  of  extreme  and  repeated  cruelty,  inflicted 
upon  the  person  of  the  complainant,  and  also  alleges  deser- 
tion, for  the  space  of  two  years. 

To  the  bill  the  defendant  put  in  an  answer,  in  which  he 
denied  each  and  every  charge  therein  contained.  He  also  filed 
a  cross-bill,  in  which  he  charged  the  complainant  with  deser- 
tion, without  cause,  for  more  than  two  years,  upon  which 
ground  he  prayed  for  a  divorce.  To  the  cross-bill  the  complain- 
ant put  in  an  answer,  denying  the  charges  therein  contained. 

Replications  having  been  filed,  a  trial  on  both  bill  and  cross- 
bill was  had  before  a  jury,  which  resulted  in  a  verdict  in  favor 
of  the  complainant,  on  each  of  the  issues  presented  by  her 
bill,  and  against  the  defendant  on  the  cross-bill.  The  court, 
on  motion,  set  aside  the  finding  on  the  charge  of  desertion, 
but  sustained  the  verdict  as  to  extreme  and  repeated  crnelty. 
A  decree  was,  therefore,  rendered,  dissolving  the  marriage, 
and  dismissing  the  cross-bill,  to  reverse  which  this  appeal  ha8 
been  brought  by  the  defendant  in  the  original  bill. 

Two  errors  are  assigned  upon  the  record:  l*st,  that  the  ver- 
dict was  contrary  to  the  evidence;  and  2d,  that  the  court  erred 
in  admitting  evidence  of  the  character  of  the  complainant. 

The  complainant  and  defendant  Avere  married  in  1855,  and 
resided  together  in  Cook  county  until  1861,  when  the  former 
left  the  house  of  her  husband,  and  they  have  not. since  resided 
together. 

The  complainant  claims  that  the  cause  of  her  leaving  was 
on  account  of  repeated  acts  of  personal  violence  received  from 
her  husband;  while,  on  the  other  hand,  it  is  claimed  she  was 
well  treated,  and  deserted  her  husband  of  her  own  accord,  and 
not  through  any  improper  treatment  on  his  part. 
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The  evidence  introduced  before  the  jury,  bearing  upon  the 
conduct  of  the  parties,  and  the  causes  that  led  to  the  separa- 
tion, is  voluminous  and  exceedingly  contradictory. 

We  shall  not  enter  upon  a  critical  analysis  of  the  evidence, 
as  such  would  be  of  no  practical  benefit  to  the  parties,  or  the 
profession. 

We  have,  however,  carefully  examined  the  testimony,  and, 
while  we  would  be  better  satisfied  with  the  decree  if  the  evi- 
dence was  less  conflicting,  yet,  under  the  uniform  rulings  of 
this  court,  we  perceive  no  ground  upon  which  the  decree, 
based  upon  the  verdict  rendered  by  the  jury,  can  be  reversed. 

The  complainant,  in  her  evidence,  testifies  to  numerous  acts 
of  personal  violence  on  the  part  of  her  husband,  which  were 
unjustifiable  and  without  cause  or  provocation,  and  if  her  ev- 
idence be  true,  there  can  be  no  doubt  that  a  clear  case  for  divorce 
was  established.  But  independent  of  her  evidence,  on  several 
occasions  the  inarks  of  violence  were  discovered  on  her  person 
by  her  neighbors,  after  she  claimed  to  have  received  blows 
from  her  husband. 

While  this  character  of  evidence  is  not  as  satisfactory  as  if 
witnesses  had  been  produced  who  saw  the  blows  given,  yet  the 
bruises  and  marks  observed  and  sworn  to  were  competent  tes- 
timony in  confirmation  of  the  evidence  given  by  the  com- 
plainant. 

It  was  also  proven  that  on  two  occasions,  when  the  com- 
plainant returned  to  the  house  of  the  defendant,  he  allowed 
her  to  be  assaulted  in  his  presence,  and  in  his  own  house, — on 
one  occasion,  as  the  evidence  shows,  pushed  down  stairs,  and 
on  another,  her  liair  was  torn  from  her  head  and  her  clothing 
badly  injured  by  an  inmate  of  the  house;  while,  as  one  wit- 
ness testifies,  "  the  defendant  held  the  complainant,  so  she 
could  not  defend  herself." 

It  is  true,  the  defendant,  in  his  evidence,  positively  denies 
any  and  all  acts  of  violence,  and  says  that  he  never,  in  any  man- 
ner, mistreated  or  abused  the  complainant;  and  testifies  to  mis- 
conduct on  her  part,  and  introduced  other  evidence  tending  to 
establish  the  truth  of  his  own.     It  was,  therefore,  the  peculiar 


1875.]  Beedell  v.  Berdell.  607 

Opinion  of  the  Court. 

province  of  tlie  jury  to  reconcile  tlie  conflict  in  the  proof,  and 
determine  from  all  the  evidence  whether  the  truth  was  on  tlio 
side  of  complainant  or  the  defendant;  and  when  this  has  been 
done,  free  from  passion  or  prejudice,  and  the  record  contains 
evidence  suflicient  to  sustain  or  justify  the  findini]^,  the  result 
of  tlie  verdict  must  be  regarded  as  final.  As  was  said  in  Conrsey 
V.  Coursey,  60  111.  186,  the  jury  had  the  witnesses  before  them, 
and  have  passed  upon  the  weight  of  the  evidence. 

It  is,  however,  urged  that  the  court  erred  in  permitting  the 
complainant  to  introduce  evidence  of  good  character  in  the 
neighborhood  where  she  resided. 

The  rule,  as  stated  by  Starkie,  volume  2,  page  364,  is  this: 
There  are  three  classes  of  cases  in  which  the  moral  character 
and  conduct  of  a  person  in  society  may  be  used  in  proof  be- 
fore a  jury,  each  resting  npon  peculiar  and  distinct  grounds. 
Such  evidence  is  admissible:  first,  to  afibrd  a  presumption  that 
a  particular  party  has  or  has  not  been  guilty  of  a  criminal  act; 
secondly,  to  aifect  the  damages  in  particular  cases  where  their 
amount  depends  upon  the  character  and  conduct  of  any  indi- 
vidual; and  thirdly,  to  impeach  or  confirm  the  veracity  of  a 
witness. 

This  we  understand  to  be  the  general  rule  on  the  subject. 
While  it  is  true,  the  defendant  introduced,  on  the  trial,  evidence 
of  specific  acts  of  the  complainant  tending  to  reflect  upon  her 
character  for  sobriety,  and  modest,  peaceable  behavior,  yet, 
under  the  rule  announced  by  Starkie,  we  do  not  understand  that 
she  had  the  right  to  rebut  by  proof  of  general  good  character. 
Her  general  character  was  not  in  issue. 

But  npon  an  examination  of  the  proof  called  out  on  this  sub- 
ject, we  fully  agree  with  the  counsel  for  appellant,  when  they 
say  it  was  "  of  no  intrinsic  strength  or  weight,"  and  for  that 
very  reason  it  could  do  the  defendant  no  harm;  and  while  it 
was  error  to  admit  the  proof,  we  can  not,  on  that  ground, 
reverse.  It  is  only  an  error  that  works  an  injury,  that  should 
reverse. 

The  decree  will,  therefore,  be  afiirmed. 

Decree  ajffirTned. 
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John  H.  Donlin 

V. 

Louis  Daegling  et  al. 

1.  Evidence — "parol,  to  supply  defect  in  written  contract  from  its  general- 
ity. It  is  competent  for  the  parties  to  a  written  contract  to  supply  any  sup- 
posed defect  in  the  contract,  as  to  the  quantity  of  the  work  to  be  done,  by 
parol  testimony. 

2.  Where  a  party  contracted,  in  writing,  to  do  the  mason  work  in  re- 
building a  court  house  which  had  been  burned,  the  walls  still  standing,  ac- 
cording to  plans  and  specifications  to  be  furnished,  the  contract  failing  to 
show  how  much  of  the  old  wall  was  to  be  taken  down  and  rebuilt,  it  was 
held,  that  parol  evidence  was  admissible  to  show  the  extent  of  the  work  as 
contemplated  by  the  parties  at  the  time  the  contract  was  made,  and  that  such 
testimony  did  not  vary  the  written  agreement. 

3.  Contract — liability  for  extra  work.  Where  a  contractor  to  rebuild  a 
burnt  court  house  employed  a  mason  to  do  all  the  mason  work  necessary 
to  make  the  walls  as  good  as  they  were  before  the  fire,  according  to  plans 
and  specifications  to  be  furnished,  and  the  specifications  showed  a  certain 
line  to  which  the  brick  walls  should  be  taken  down  and  rebuilt,  and  when 
such  line  was  reached  the  contractor  required  the  mason  to  take  down  more 
wall  to  reach  solid  masonry,  which  was  done:  IIeld,ihiit  the  contractor  was 
liable  to  the  mason  for  the  reasonable  worth  of  such  extra  work,  caused  by 
taking  down  more  of  the  walls. 

Appeal  from  the  Superior  Court  of  Cook  county. 

Mr.  T.  A.  MoRAN,  for  the  appellant. 

Messrs.  Isham  &  Lincoln,  for  the  appellee, 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

This  was  indehitatus  assufnpsit,  in  the  Superior  Court  of 
Cook  county,  by  Daegling  and  Messersmith,  partners,  against 
John  H.  Donlin,  on  the  common  counts,  tried  by  a  jury  on 
the  general  issue,  and  resulting  in  a  verdict  and  judgment  for 
the  plaintifts.    To  reverse  this  judgment,  the  defendant  appeals. 

It  appears,  from  the  record,  that  the  court  house  in  Kankakee 
county  was  destroyed  by  fire,  in  December,  1872,  to  such  an 
extent  as  to  leave  only  the  exterior  walls  standing,  and  they  in 
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a  dilapidated  and  insecure  condition.  Donlin  was  a  master 
builder  in  Chicago,  and  was  employed  bv  the  insurance  com- 
pany having  a  risk  on  this  structure,  to  rebuild  the  same,  doing 
the  entire  work.  The  walls  were  of  brick,  and  the  plaintiffs 
■were  brick  masons,  also  living  in  Chicago.  Early  in  January, 
1873,  Daegling,  at  the  request  of  Donlin,  went  witli  liim  to 
Kankakee  to  inspect  the  ruins,  aiid  make  a  proposition  fu-  re- 
building the  walls  in  the  condition  they  were  prior  to  tlie 
fire.  It  was  then  not  certainly  known  how  mucli  of  the  old 
walls  would  have  to  be  taken  down,  but  it  was  understood  they 
were  to  be  taken  down  and  rebuilt  from  courses  winch  were 
then  indicated  by  Donlin.  On  this  representation  Daegling 
made  his  estimates,  and  proposed  to  do  the  work  for  four  thou- 
sand five  hundred  dollars. 

On  January  20,  1873,  was  produced  a  writing,  of  whicli  this 
is  a  copy,  which  the  parties  signed: 

"  This  agreement,  made  this  20th  day  of  January,  1873,  be- 
tween J.  H.  Donlin  and  Daegling  &  Messersmitli,  witnesseth: 
That  Daeo^lino;  &  Messersmitli  herebv  ao'ree  with  J.  II.  Donlin 
to  do  the  mason  work  on  the  county  court  house,  at  KaTikakee, 
Illinois,  said  mason  work  to  be  done  according  to  plans  and 
specifications  to  be  furnished;  said  mason  work  to  be  done  un- 
der the  supervision  and  to  the  entire  satisfaction  of  a  superin- 
tendent to  be  appointed  by  the  supervisors  of  Kankakee,  111. 
The  work  is  to  be  done  on  the  building  just  as  it  was  before  it 
was  burnt.  Daegling  &  Messersmitli  bind  themselves  to  com- 
mence work  on  the  building  as  soon  as  the  weather  becomes 
favorable,  and  complete  the  work  without  unnecessary  delay. 
J.  H.  Donlin  hereby  agrees  to  pay  Daegling  &:  ^[essersmith 
the  sum  of  $1500  for  said  job,  to  be  paid  in  installments  as  the 
work  progresses." 

About  the  18th  of  March  following,  plaintiff's  went  to  M'ork, 
and  when  they  had  taken  down  the  walls  to  the  lines  agreed 
upon,  as  plaintiffs  understood  them,  the  county  authorities 
threatened  to  enjoin  them  from  proceeding,  unless  they  would 
tear  down  more  of  the  old  walls.  On  this  dispute  ai-ising,  the 
parties,  with  Boyington,  the  architect,  proceeded  to  Kankakee, 
39— «Oth  III. 
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and  after  examination  the  architect  decided  that  more  of  th© 
walls  must  be  taken  down.  The  plaintiffs  then  made  their  figures 
on  this,  which  thej  deemed  extra  work,  and  23roposed  doing  it 
for  one  thousand  dollars,  which  Donlin  thought  too  much.  He 
wanted  the  plaintiffs  to  take  that  work  by  the  day,  which,  on 
their  refusal  so  to  do,  he  told  them  to  go  on  with  the  work, 
and  he  would  pay  them  what  it  was  worth. 

The  work  was  done  and  was  claimed  to  be  worth  one  thou- 
sand dollars. 

Here  is  where  the  controversy  arises.  "Was  the  taking  down 
and  rebuilding  this  so-called  additional  wall,  outside  of  the  origi- 
nal contract,  and  was  it  extra  work?  The  jury,  under  in- 
structions of  the  court,  have  found  it  was,  and  it  is  now  insisted 
the  instructions  conducing  to  this  verdict  were  wrong,  and  it 
was  error  to  give  them. 

There  are  objections  made  to  the  introduction  of  some  of 
plaintifts'  evidence,  but  the  record  fails  to  show  any  exception 
taken  to  its  admissibility;  but  had  there  been,  we  do  not  think 
it  could  have  been  allowed.  ISTotwithstanding  the  written  con- 
tract of  January  20,  it  was  competent  for  the  parties  to  sup2)ly 
any  supposed  defect  in  that  as  to  the  quantity  of  the  work  to 
be  done.  Such  testimony  would  not  vary  the  terms  of  the 
contract  in  any  of  its  obligatory  parts.  The  ^vi'itten  contract 
nowhere  stipulated  what  quantity  of  wall  was  to  be  taken  down 
and  rebuilt,  nor  were  there  then  any  plans  and  specifications 
furnished  showing  the  quantity.  The  stipulation  was  to  da 
the  mason  work  on  the  county  court  house  according  to  plans 
and  specifications  to  be  furnished,  and  under  the  supervision 
and  to  the  entire  satisfaction  of  a  superintendent  to  be  ap- 
pointed by  the  supervisors  of  Kankakee.  Here,  nothing  more 
than  the  kind  of  work  is  agreed  upon,  and  its  quality,  and  that 
to  rest  in  the  judgment  of  a  superintendent  to  be  appointed. 

"We  do  not  understand  any  plans  and  specifications  were  ever 
furnished  of  this  particular  work,  but  had  there  been,  it  was 
competent  to  increase  the  quantity  of  work  by  a  parol  agree- 
ment. 
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There  is  no  ground  we  can  discover  for  complaint  on  the 
part  of  appeUant.  The  plaintiffs  did  perform  extra  work 
for  him  of  the  value  of  one  thousand  dollars,  M-hich,  added  to 
the  price  of  the  original  contract,  forty-five  hundred  dollars, 
makes  a  total  of  fifty -five  hundred  dollars,  to  which  is  to  ho 
added  the  sum  of  four  hundred  eighty-four  dollars  and  ten 
cents,  an  nnpaid  balance  on  a  building  in  Chicago,  admitted 
by  appellant  to  be  due.  The  sum  total  would  amount  to  five 
thousand  nine  hundred  eighty-four  dollars  and  ten  cents.  From 
this  deduct  payments  made  by  appellant,  there  would  remain, 
due  appellees,  without  interest,  three  thousand  two  hundred 
and  eighty-four  dollars.  The  jury  returned  a  verdict  for  threa 
thousand  three  hundred  seventy-one  dollars  and  seventy  cents^ 
of  which  the  plaintiffs  remitted  one  hundred  and  twenty-nine 
dollars;  for  the  balance,  three  thousand  two  hundred  forty 
dollars  and  seventy  cents,  the  court  rendered  judgment;  in  all 
which  there  is  no  error. 

As  to  the  instructions,  no  particular  objection  is  made  to 
any  given  on  behalf  of  the  plaintiffs,  except  the  fourth.  That 
instruction  is  in  these  words: 

"  If  the  jury  believe,  from  the  evidence,  that  definite  lines 
were  agreed  upon  by  Donlin  and  Daegling  for  the  old  M'ork  to 
be  torn  down  to,  and  that  their  contract  was  made  in  reference 
to  such  lines,  such  agreement  Avould  be  binding,  even  if  the 
plans  and  specifications  offered  in  evidence  are  lield  to  be  a 
part  of  the  contract,  unless  some  other  definite  lines  for  the 
same  portion  are  established  by  such  specifications  and  plans." 

It  is  contended  this  instruction  authorized  the  jury  to  con- 
sider any  previous  parol  contract  entered  into  by  these  par- 
ties respecting  this  work,  although  the  same  might  be  different 
from  the  written  contract  and  specifications.  If  this  be  the 
proper  construction,  it  was  error  to  give  it,  on  the  well  known 
principle,  that  a  written  contract  must  prevail  over  a  previous 
verbal  contract  on  the  same  subject. 

The  question  before  the  jury  was,  what,  by  the  contract  and 
specifications,  was  the  extent  of  the  work  to  be  done  by  the 
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plaintiffs  on  tlie  walls  of  the  building,  to  make  them  just  as 
they  were  before  they  were  burnt.  Bj  the  specifications  a  cer- 
tain line  was  indicated,  but  when  that  line  was  reached  by 
plaintiffs,  the  architect  directed  more  wall  should  be  taken  down 
to  reach  solid  masonry.  Appellees  claimed  this  was  extra  work, 
and  demanded  one  thonsand  dollars  for  it.  Appellant  wished 
the  plaintiffs  to  do  that  work  by  the  day,  which  they  declined  to 
do.  Appellant  then  directed  them  to  do  the  work  and  he  would 
pay  them  what  it  was  worth.  This  was  the  real  matter  in  con- 
troversy, and  we  can  not  see  in  what  way  the  jury  could  have 
been  misled  by  the  instruction.  Though  there  may  have  been 
error  in  giving  the  instruction,  it  is  not  such  error  as  would 
reverse  a  judgment  otherwise  correct. 

We  are  of  opinion,  taking  all  the  evidence  and  instructions, 
as  well  those  for  the  defendant  as  for  the  plaintiffs,  the  case  was 
fairly  put  to  the  jury,  and  they  could  not  have  been  misled  by 
anything  contained  in  the  fourth  instruction.  The  justice  of 
the  case  is  with  appellees,  and  the  judgment  ought  to  be  affirm- 
ed, and  the  same  is  affirmed. 

Judgment  affi,rmed. 
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ABANDONMENT. 
Proceedings  to  condemn  propkbtt.    See  RIGHT  OF  "WAY,  8, 4. 
Of  contract. 

Becavery  on  part  performance.    See  CONTRACTS,  12. 

ABBREVIATIONS. 

In  description  op  liANO. 

Judicial  notice  taken  of  meaning.    See  DESCRIPTION,  8. 

ACCOUNT. 
Presumption  as  to  settlement.    See  SETTLEMENT,  2. 

ACKNOWLEDGMENTS  OF  DEEDS. 

By  married  women. 

1.  May  he  overcome  by  parol  evidence.  A  married  woman  testified 
that  she  never  executed  a  deed  of  trust  which  purported  to  be  executed 
by  her  and  her  husband,  and  acknowledged  before  a  notary  public.  She 
further  testified  that  her  husband  brought  her  a  paper  lo  sign,  and  when 
she  asked  him  what  it  was,  she  not  being  able  lo  read,  he  replied  that  it 
was  a  mere  matter  of  form,  and  slie  then  made  her  mark,  and  her  hus- 
band handed  the  paper  to  the  cestui  que  trust,  who  was  then  pres- 
ent, and  that  no  one  asked  her  anything  about  whether  she  acknowl- 
edged  her  signature  or  whether  she  executed  the  paper.  She  was  fully 
corroborated  in  her  statements  by  the  testimony  of  her  husband  and  of 
three  disinterested  witnesses  who  were  present:  Held,  that  this  evi- 
dence was  sufficient  to  overcome  the  certificate  of  acknowledgment,  and 
authorize  a  decree,  at  the  suit  of  the  woman,  enjoining  a  sale  under  the 
deed  of  trust,  on  the  ground  of  fraud  in  procuring  her  signature. 
Lowell  et  al.  v.  Wren,  238. 

ACTS  OF  CONGRESS. 
JtTBiSDiCTiON  OP  Statk  cotTBTS  TO  ENPORCB.    See  JURISDICTION,  5. 
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Sale  op  land  to  pat  debts. 

1.  Prerequisites  to  filing  petition  to  sellland.  Where  an  order  for 
the  sale  of  real  estate  by  an  administrator  recites  that  he  has  applied 
the  proceeds  of  all  the  personal  property  which  came  into  his  posses- 
sion to  the  paj'ment  of  debts  of  the  deceased,  and  that  there  is  a  large 
amount  of  such  debts  still  unsatisfied,  for  the  paj^ment  of  which  there 
are  no  assets  in  his  hands,  and  also  recites  that  the  administrator  filed 
an  inventory  and  appraisement  of  the  estate,  which  were  canceled,  so 
far  as  the}'  related  to  goods  and  chattels,  for  the  reason  that  such  goods 
and  chattels  never  came  into  the  possession  of  such  administrator,  for  . 
which  reason  no  sale  bill  could  be  rendered,  etc.,  it  was  Jield,  that  such 
recital  obviated  the  objection  that  there  was  no  inventory,  appraisement 
bill  and  sale  bill  filed  before  filing  the  petition  for  sale  of  real  estate. 
Bostwick  et  al.  v.  Skinner  et  al.  147. 

2.  Jurisdiction  depending  on  petition  when  the  files  are  lost.  Where 
the  entitling  of  an  order  of  sale  by  an  administrator  shows  there  was  a 
petition,  this  will  be  sufficient  to  give  the  court  jurisdiction  of  the  sub- 
ject  matter  to  order  the  sale,  when  the  sale  is  attacked  in  a  collateral 
proceeding.    Bowen  et  al.  v.  Bond  et  al.  351. 

3.  In  a  proceeding,  under  the  Revised  Statutes  of  1845,  by  an  admin- 
istrator, for  the  sale  of  land  to  pay  debts,  it  is  not  essential  to  the  juris- 
diction of  the  court  that  the  petition  should  show  the  lands  of  which 
the  intestate  died  siezed,  if  that  fact  otherwise  appears  upon  the  face  of 
the  record,  as  by  recital  in  the  order  of  sale.     Ibid.  351. 

4.  Order  construed  as  to  time  of  sale.  An  order  "  that  said  petition- 
ers be  authorized  and  empowered  to  make  sale  of  said  land,"  etc.,  "  and 
that  they  be  required  to  make  report  to  this  court,  at  the  next  tena 
thereof,  of  their  doings  in  the  premises:"  Held,  that,  as  the  grant  of 
jjower  to  sell  was  general,  without  restriction  as  to  time,  the  clause  re- 
quiring a  report  at  the  next  term  did  not  limit  the  exercise  of  the  power 
within  that  time,  but  that  the  sale  might  be  made  after  the  next  term. 
Ibid.  351. 

5.  So,  where,  at  a  succeeding  term,  an  order  was  entered  extending 
the  time  for  making  sale  to  the  next  term,  it  was  urged  that  was  a  con- 
struction of  the  limited  character  of  the  original  order,  and  limited  the 
administrator  to  selling  by  the  next  term  after  the  last  order,  but  it  was 
lield,  that  such  order  was  onlj'  formal,  and  in  no  way  changed  the 
original  order  of  sale.    Ibid.  351. 

6.  Purchaser  not  affected  because  there  were  no  debts  at  time  of  sale. 
Although  there  may  be  no  debts  remaining  unpaid  at  the  time  of  the 
sale  of  land  by  an  administrator,  that  will  not  render  the  sale  void.  A 
bona  fide  purchaser  at  such  sale,  without  notice  that  there  were  no  debts 
to  be  paid,  will  be  protected  in  his  purchase,  if  the  court  had  jurisdic- 
tion of  the  subject  matter  and  of  the  parties  interested.    Ibid.  851. 
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7.  Notice  to  purchaser,  of  irregularity.  Wliere  an  administrator's 
sale  of  laud,  ordered  in  1848,  was  not  made  until  1852,  and  the  record 
showed  a  continuance  giving  further  time  to  sell,  and  various  subse- 
quent  orders  of  continuance,  it  was  held,  that  the  lapse  of  time  before 
selling,  and  such  orders,  were  not  suflScient  to  put  the  purchaser  upon 
inquiry  as  to  whether  the  debts  had  been  paid  from  otlier  means,  be- 
fore  the  sale  to  him.    Bowen  et  al.  v.  Bond  et  al.  351. 

8.  Sufficiency  of  affidavit  to  autJiorize  publication.  It  is  not  neces 
sary  that  an  affidavit  filed  in  a  proceeding  by  an  administrator  or  exe- 
cutor  for  an  order  to  sell  lauds  to  pay  debts,  to  authorize  the  publication 
of  notice,  should  be  entitled  in  the  case.  It  will  be  sufficient  if  it  states 
the  necessary  facts,  and  is  filed  in  the  case,  even  if  not  entitled  at  all, 
and  without  any  caption.    Harris  v.  Lester  et  al.  307. 

9.  Omission  to  make  guardian  of  minor  defendants  a.  party.  In  a 
proceeding  by  an  executor  to  sell  lands  to  pay  debts,  the  omission  to 
make  the  guardian  of  the  minor  heirs,  or  devisees,  a  party,  would 
doubtless  be  error,  in  a  direct  proceeding  to  reverse  the  decree;  but  in  a 
collateral  proceeding,  the  omission  to  make  any  person  a  party,  as  re- 
quired by  statute,  will  not  render  the  decree  void  as  to  persons  made 
parties,  and  over  whom  the  court  acquires  jurisdiction.  If  the  guar, 
dian,  who  is  also  widow  and  devisee,  is  in  fact  made  a  party,  it  matters 
not  that  she  is  not  described  as  guardian.  Being  in  court,  she  can  de- 
fend in  any  capacity  she  chooses.     Ibid.  307. 

10.  Errors  and  irregularities  not  fatal  in  a  collateral  proceeding. 
Mere  errors  and  irregularities,  not  going  to  the  jurisdiction  of  the  court, 
will  not  vitiate  a  proceeding  by  a  personal  representative  to  sell  lands  tb 
pay  debts,  however  fatal  they  might  be  in  a  direct  proceeding  to  reverse. 
Ibid.  307. 

JuniBDICTlON  OP  COUNTY  COUKT. 

11.  To  order  sale.    See  COUNTY  COURT,  3,  4. 
ADMISSIONS.    See  EVIDENCE,  8. 

.AFFIDAVIT. 

Defined. 

1.  An  affidavit  is  simply  a  declaration,  on  oath,  in  writing,  sworn  to 
by  a  party  before  some  person  who  has  authority  under  the  law  to  ad 
minister  oaths.  It  does  not  depend  on  the  fact  whether  it  is  entitled  in 
any  cause  or  in  any  particular  way.  Without  any  caption  whatever,  it 
is,  nevertheless,  an  affidavit.    Harris  v.  Lester  etal.  307. 

2.  Required  to  set  aside  default.    See  PRACTICE,  7. 

3.  To  require  affidavit  from  defendant.    See  PRACITCE,  1  to  6. 
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AGENCY. 

Powers  op  agent — custom  and  usage. 

1.  "Where  an  agency  is  exercised  in  respect  to  matters  governed  by 
known  usage,  it  will  be  presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  the  agency  is  to  be  conducted  in  the  manner  and  according 
to  the  practice  which  are  allowed  and  justified  by  such  usage.  United 
States  Life  Ins.  Go.  v.  Advance  Co.  549. 

Authority  in  a  particular  case. 

3.  To  settle  affairs  of  an  insurance  company.  Where  a  committee 
appointed  by  the  stockholders  of  an  insurance  company,  to  settle  the 
affairs  of  the  company  as  they  might  deem  equitable  and  best ;  and, 
second,  that  if,  in  their  opinion,  the  affairs  of  the  company  should  be 
wound  up,  then  giving  them  authority  to  collect  the  assets,  sell  the  fran- 
chise, and  distribute  proceeds,  after  paying  debts ;  and,  third,  if  they 
should  deem  it  desirable  to  continue  the  business,  to  instruct  the  central 
committee  to  make  an  assessment,  and  the  committee  determined  to 
■wind  up  the  affairs,  it  was  held,  that  they  had  no  authority  in  that  event 
to  settle  with  and  release  a  subscriber  who  had  wrongfully  withdrawn 
money  paid  on  his  subscription  and  canceled  his  subscription.  The 
only  power  the  committee  had  was  to  collect  the  same.  Melvin  et  al.  v. 
Lamar  Ins.  Co.  et  al.  446. 

3.  Authority  to  collect  and  distribute,  does  not  embrace  the  power  to 
release  without  payment.     Ibid.  446. 

Release  by  agent  without  consideration. 

4.  A  release  of  a  claim  by  a  committee  of  the  stockholders  of  a  cor- 
poration, not  under  seal,  and  for  no  consideration,  except  the  waiver  of 
a  questionable  right  to  one  of  the  parties  for  additional  compensation  as 
vice-president,  and  procured  by  taking  advantage  of  the  party's  confi- 
dential relation,  and  his  control  of  the  available  assets  of  the  corporation, 
will  not  be  enforced  in  a  court  of  equity.    Ibid.  446. 

Agent  acting  contrary  to  private  instructions. 

5.  Acts  may  still  be  binding.  The  acts  of  a  general  agent,  or  one 
whom  a  man  puts  in  his  place  to  transact  all  his  business  of  a  particular 
kind,  will  bind  the  principal  so  long  as  the  agent  keeps  within  the 
scope  of  his  authority,  though  he  may  act  contrary  to  his  private  instruc- 
tions.    United  States  Life  Ins.  Co.  v.  Advance  Co.  549. 

SaIiE  by  agent  for  his  own  benefit. 

6.  May  be  avoided  by  principal.  Where  one  partner  sells  the  undi- 
vided moity  of  his  co-partner,  as  his  agent,  to  another,  for  his  own  ben- 
efit, and  thus  acquires  the  title,  without  the  consent  of  his  co-partner, 
the  latter  may  disaffirm  the  transaction  and  avoid  the  sale,  at  his  elec- 
tion, if  the  rights  of  innocent  purchasers  have  not  inteivened.  Eldridg6 
V.  Walker  et  al.  270. 

Ratification  op  agent's  act. 

7.  When  by  acquiescence.  Where  a  committee  of  stockholders  of  a. 
corporation  made  a  settlement  with  another  stockholder,  releasing  him 
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from  a  claim,  in  June,  1871,  and  suit  was  brought  by  certain  stockhold- 
ers to  enforce  the  claim  so  released,  in  July,  1873,  the  delay  in  bringing 
suit  will  not  be  such  an  acquiescence  in  the  acts  of  the  committee  beyond 
their  power  as  to  ratify  their  action.  Melmn  et  al.  v.  Lamar  Ins.  Co. 
et  al.  44G. 

ALIMONY.    See  DIVORCE  AND  ALIMONY,  5  to  14 

AMENDMENTS. 
Of  justice's  summons. 

1.  No  record  required.  The  statute  authorizing  justices  of  the  peace, 
at  any  time  before  trial,  to  amend  the  summons  and  other  papers  in  the 
case,  so  as  to  make  them  conform  to  the  true  names  of  the  parties,  does 
not  require  the  justice  to  make  a  record  showing  a  request  so  to  do,  and 
by  whom  made;  nor  does  it  require  that  the  request  shall  be  in  writing, 
and  preserved  with  the  papers.     Wadhams  v.  Hotchkiss,  437. 

2.  Where  such  a  change  is  made  as  to  the  name  of  a  party,  by  the 
justice,  it  will  be  presumed  it  was  made  before  the  trial  and  upon  re- 
quest, especially  where  a  trial  is  had  upon  the  merits,  and  the  record 
fails  to  show  any  objection  to  the  change.    Ibid.  437. 

Of  assessment  roll.    See  SPECIAL  ASSESSMENTS,  2. 

APPEALS. 
When  appeal  will  lie. 

1.  Whether  decree  is  final.  An  appeal  will  lie  to  the  Supreme  Court 
from  any  decree  against  a  party  that  will  work  a  deprivation  of  his 
property  or  liberty.    Blake  v.  Blake,  523. 

2.  A  decree  against  a  husband  for  the  payment  of  money  for  attor- 
ney's fees  and  expenses  of  defending  an  appeal  taken  by  him  from  an 
order  committing  him  to  prison  for  failing  to  pay  money  to  his  wife 
tmder  a  previous  order  for  provisional  alimony,  rendered  in  a  suit 
brought  by  her  for  divorce,  is  in  the  nature  of  a  final  decree,  and  an 
appeal  will  lie  therefrom.    Ibid.  523. 

Appeals  from  justices. 

3.  Sending  papers  to  wrong  court.  Where  a  party  to  a  judgment 
rendered  by  a  justice  of  the  peace  of  Cook  county  appeals  to  the  Su 
perior  Court,  and  the  appeal  bond  recites  such  fact,  if  the  papers  by  mis 
take  are  filed  in  the  circuit  court  and  there  docketed,  this  will  not  give  the 
latter  court  jurisdiction,  and  a  transfer  of  the  papers  by  the  clerk  to  the 
Superior  Court,  g,nd  its  trial  there,  will  not  be  erroneous.  The  more 
regular  course  is  for  the  circuit  court  to  strike  the  case  from  its  docket 
Wadhams  v.  Rotchkiss,  437. 

APPEARANCE. 
On  appeal  from  orders  relating  to  roads. 

Waiver  of  defects  and  irregularities.    See  HIGHWAYS,  3,  4. 
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ASSAULT  AND  BATTERY.    See  TRESPASS,  1,  2. 

ASSUMPSIT. 
When  a  proper  form  of  action. 

1.  Contract  under  seal.  Where  a  contract  under  seal  has  afterwards 
been  varied  in  its  terms  by  a  distinct  simple  contract,  made  upon  a  suf- 
ficient consideration,  such  substituted  or  new  agreement  must  be  the 
subject  of  an  action  of  assumpsit,  and  not  of  an  action  of  covenant. 
Daegling  v.  Schwartz,  320. 

2.  Where  a  contract  under  seal  contains  a  provision  for  the  modifi- 
cation of  the  design  of  the  work  to  be  performed  under  it,  but  no  pro- 
vision for  an  extension  of  the  time  of  performance  on  account  of  any 
such  modification,  and  such  modifications  are  made,  and  by  parol 
agreement  the  time  for  the  performance  is  extended  in  consideration 
thereof,  such  extension  of  time  makes  it  a  new  contract  upon  which 
the  action  of  assumpsit  will  lie.    Ibid.  320. 

ATTACHMENTS. 
Rights  acquired  by  creditor. 

1.  Not  greater  than  his  debtor.  An  attaching  creditor  can  not  ac- 
quire through  his  attachment  any  higher  or  better  right  to  the  property 
or  assets  attached  than  the  defendant  had  when  the  attachment  was 
made,  unless  he  can  show  some  fraud  or  collusion  by  which  his  rights 
were  impaired.    Samuel  v.  Agnew,  553. 

Who  concluded  by  judgment. 

2.  A  person  whose  goods  have  been  improperly  seized  under  a  writ 
of  attachment,  and  who  is  no  party  to  the  suit,  is  not  concluded  by  the 
judgment  in  the  attachment,  and  may  replevy  the  same  from  the  oflficer. 
Ibid.  553. 

Failure  to  comply  with  decree. 

3.  Attachment  therefor.    See  DIVORCE  AND  ALIMONY,  12. 

BANK  CHECK. 

Rights  op  holder  against  bank. 

1.  Payee  or  assignee  may  recover  the  amount  from  drawee.  Where  a 
depositor  draws  his  check  on  his  banker,  who  has  funds  to  an  equal  or 
greater  sum  than  his  check,  it|operates  to  transfer  the  sum  named  to  the 
payee,  who  may  sue  for  and  recover  the  amount  from  the  bank,  and  a 
transfer  of  the  check  carries  with  it  the  title  to  the  amount  named  in 
the  check  to  each  successive  holder.  Union  National  Bank  y.  Oceana 
County  Bank,  212. 

2.  Drawer  can  not  countermand  so  as  to  affect  it  in  liands  of  bona 
fide  holder.  After  a  check  has  passed  into  the  hands  of  a  bona  fide 
holder,  it  is  not  in  the  power  of  the  drawer  to  countermand  the  order 
of  payment.    Ibid.  312. 
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BANKRUPTCY. 
What  debts  dischakged. 

1.  Debt  contracted  through  fraud  not  discharged.  If  goods  are  sold 
for  cash  ou  delivery,  and  the  purchaser  obtains  their  possession  with- 
out  paj-raent,  and  immediately  ships  them  beyond  the  reach  of  the  sel- 
ler  and  then  refuses  to  pay,  his  conduct  may  he  regarded  as  fraud  in  the 
creation  of  the  debt,  as  contemplated  by  the  23d  section  of  the  Bank- 
rupt Act,  and  his  discharge  will  not  release  him.  Classen  v.  Schane- 
mann  et  al.  304. 

Op  a  new  promise  to  pay. 

2.  If  a  debtor,  after  his  discharge  in  bankruptcy,  makes  a  new 
promise  to  pay  the  debt,  then  his  discharge  will  not  preclude  a  recovery. 
Ibid.  804. 

Jurisdiction  of  the  person. 

3.  Whether  acquired.  On  the  petition  of  all  the  members  of  a  part 
nership,  except  one,  to  have  the  firm  declared  bankrupt,  the  only  ser- 
■vice  on  the  partner  refusing  to  join  in  the  petition  was  a  personal 
service  made  in  another  State,  and  beyond  the  jurisdiction  of  the  court 
in  which  the  proceedings  were  had:  Meld,  i\\•^^.  \hQ  court  acquired  no 
jurisdiction  over  such  partner,  and  the  adjudication  as  to  him  was  void. 
Isett  V.  St^iart,  404. 

Assignee  op  bankritpt. 

4.  Holds  real  estate  of  deceased  bankrupt  in  trust  for  his  heirs  after 
debts  are  barred.  Where  the  owner  of  real  estate  is  adjudged  a  bank- 
rupt, and  an  assignee  is  appointed,  and  no  claims  are  tiled  and  proved 
against  the  estate,  and  the  Statute  of  Limitations  has  run  against  all 
his  debts,  and  the  bankrupt  is  dead,  the  assignee  holds  the  real  estate 
of  the  bankrupt  as  a  naked  trustee  for  the  heirs  of  the  bankrupt.  Ear 
ris  et  al.  v.  Cornell  et  al.  54. 

Effect  of  discharge  on  creditor's  bill.    See  CHANCERY,  9. 

Jurisdiction  of  State  courts. 

To  enforce  rights  under.    See  JURISDICTION,  4. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 

BOARD  OF  TRADE. 

A  VOLUNTARY  ASSOCIATION. 

1.  Not  controlled  by  courts.  The  board  of  trade  of  Chicago,  though 
incorporated  under  an  act  of  the  General  Assembly,  is  merely  a  volun. 
tary  organization,  which  is  fully  empowered  by  its  charter  to  govern 
in  such  mode  as  it  may  deem  most  advisable  and  proper,  and  when  it 
has  adopted  by-laws  and  a  forum  for  their  enforcement,  the  courts  will 
not  interfere  to  control  their  action.  The  People  ex  rel.  v.  Boa/rd  of 
Trade,  184. 
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2.  So,  where  a  member  of  the  board  of  trade  was,  under  and  in  pur- 
suance of  the  by-laws  thereof,  expelled,  the  court  properly  refused  to 
award  a  writ  of  mandamus  to  compel  the  board  to  admit  him  to  mem 
bership  in  the  organization.     The  People  ex  rel.  v.  Board  of  Trade,  134. 

BURDEN  OF  PROOF.    See  EVIDENCE,  26,  27,  28. 

CANAL  COMPANY. 
Of  its  duties. 

1.  Ifot  required  to  draw  off  water  periodically  for  inspection  of  bed. 
A  canal  company  is  not  required  to  have  the  water  drawn  off  periodi- 
cally,  in  order  that  the  bed  of  the  canal  may  be  inspected ;  and  if,  after 
the  bed  of  the  canal  is  cleaned  out,  a  rock  is  deposited  there,  by  reason 
of  a  "  slide  "  from  some  point  near  the  slope  of  the  land,  the  company 
will  not  be  liable  for  damage  done  to  boats  thereby.  Byrne  v.  City  of 
Chicago,  195. 

CARRIERS. 
Failure  to  disclose  value  op  goods. 

1.  If  the  shipper  is  not  guilty  of  any  improper  concealment  of  the 
contents  of  boxes  shipped,  or  their  value,  or  other  improper  conduct,  it 
is  the  duty  of  the  carrier  to  inquire  as  to  the  nature  and  value  of  the 
goods  shipped;  and  if  it  does  not  make  any  such  inquiry,  and  there  is 
no  improper  conduct  on  the  part  of  the  shipper,  it  can  not  escape  lia- 
bility for  loss.    Merchants''  Despatch  Transportation  Co.  v.  Bolles,  473. 

Where  there  are  successive  likes. 

2.  Of  delay  in  delivering  to  succeeding  line.  If  fruit  trees  and  shrub- 
bery are  destroyed  by  the  cold,  in  the  hands  of  an  intermediate  carrier, 
by  reason  of  negligence  or  unreasonable  delay,  or  if,  by  such  delay  in 
transportation  or  in  delivering  to  the  next  carrier  in  the  line,  the  latter 
can  not,  by  reasonable  efibrts,  transport  and  deliver  before  they  are 
destroyed  by  cold  weather,  the  former  carrier  will  be  liable  for  the  loss. 
Michigan  Central  Railroad  Co.  v.  Curtis,  324. 

3.  Although  a  carrier  may  be  guiltj^  of  unreasonable  delay  in  trans- 
portation,  he  will  not  be  liable  for  a  loss  caused  by  cold  weather,  if  he 
delivers  the  freight  to  the  next  company  in  the  line  in  sufficient  time 
for  it,  by  reasonable  diligence,  to  transport  and  deliver  to  the  consignee 
before  injury  by  the  cold.     Ibid.  324. 

4.  Excuse  for  delay  in  delivery  to  next  carrier.  Where  fruit  and 
ornamental  trees  shipped  were  destroj-ed  by  frost  before  reaching  their 
destination,  and  this  was  caused  by  delay  of  transportation  to  Chicago, 
where  they  were  to  pass  into  tlie  liands  of  another  line,  the  fact  that  the 
company's  buildings  in  Cliicago  were  destroyed  by  tire,  will  not  furnish 
a  sufficient  excuse  for  the  delaj^,  where  it  appears  that  other  shipments. 
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made  afterwards,  went  through  in  time,  and  were  delivered  to  the  other 
line.    Michigan  Central  Railroad  Co.  v.  Curtis,  334. 

5.  Duty  controlled  by  custom.  Wliere  it  is  the  custom  of  a  railway 
company,  to  whom  freight  is  delivered  in  the  car  of  another  line  for 
transportation,  not  to  receive  and  forward  the  same  until  expense  bills 
are  delivered  by  the  preceding  line,  with  directions,  the  first  company, 
being  conversant  with  the  rule,  can  not  be  regarded  as  having  delivered 
a  car  of  freight  before  complying  with  such  custom,  and  thus  exonerate 
itself  fi-om  loss  occasioned  by  the  delay.    Ibid.  324. 

6.  Liability  of  first  carrier  does  not  cease  until  goods  ore  delivered  to 
next  carrier  in  the  line  of  transportation.  Where  a  carrier  receives 
goods  for  transportation  marked  to  a  place  beyond  the  terminus  of  its 
line,  without  any  special  contract,  its  liability  as  an  insurer  will  con- 
tinue until  it  delivers  them  to  a  connecting  carrier.  If  burned  in  its 
warehouse  before  such  delivery,  it  will  be  liable  for  their  value.  Mer- 
chants^ Despatch  Transportation  Co.  v.  Bolles,  473. 

lilMITATION  OP  LIABILITY. 

7.  When  it  extends  to  each  connecting  carrier.  It  is  only  where  the 
contract  is  for  through  transportation,  that  each  connecting  carrier  will 
be  entitled  to  the  benefits  and  exemptions  of  the  contract  between  the 
shipper  and  the  first  carrier.    Ibid.  473. 

8.  But  where  a  railway  company,  having  printed  blanks  for  receipts 
for  transporting  goods  over  its  road,  and  by  other  companies,  to  one 
place,  received  goods  to  be  carried  to  a  different  place,  and  at  its  ter- 
minus to  be  delivered  to  a  ditierent  companj'-,  receipted  for  the  goods, 
and,  without  erasing  the  names  of  the  other  companies,  used  words  of 
exemption  from  liability,  they  being,  "between  the  shipper  and  the 
above  named  companies:"  Held,  that  the  company  receiving  the  goods 
from  tlie  railway  company  not  being  one  of  "the  above  named  com- 
panies," could  not  take  the  benefit  of  the  exemptions  in  the  receipt 
given.     Ibid.  473. 

To  WHOM  DELIVERY  TO  BE  MADE. 

9.  A  common  carrier  may  usually  deliver  goods  to  the  consignee  on 
the  terms  specified,  or  if  refused  by  the  consignee,  he  may  return  them 
to  the  consignor,  or  if  the  title  has  changed  after  receiving  them, 
or  if  neither  the  consignor  nor  the  consignee  had  title  to  the  properly 
■when  he  received  it,  he  may  absolve  himself  from  the  duties  of  a  com- 
mon carrier  by  delivering  it  to  the  true  owner.  American  E.tpress  Co. 
V.  Creenhalgh,  G8. 

10.  "Wlien  a  common  carrier  delivers  goods  to  one  other  than  the 
consignee  or  consignor,  he  does  so  at  his  peril,  and  it  devolves  upon  him 
to  prove  that  he  has  delivered  them  to  the  real  owner.     Ibid.  08. 

11.  Goods  were  delivered  to  an  express  company,  marked  "C.  O.  D." 
to  be  carried  to  the  consignee.  The  consignee  paid  the  express  charges, 
but  refused  to  receive  the  goods,  and  directed  the  company  to  return 
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them  to  the  consignor.  The  consignor  brought  suit  against  the  con- 
signee, and  recovered  a  judgment  for  the  value  of  the  goods,  but  in  the 
meantime,  after  a  verdict  was  rendered  in  favor  of  the  consignor,  and 
before  judgment  was  rendered  thereon,  the  express  company,  by  direc- 
tion of  the  consignor's  attorney,  returned  the  goods  to  the  consignor. 
The  consignee  never  countermanded  his  directions  to  the  company  to 
re-ship  to  the  consignor.  Wlien  final  judgment  was  rendered,  the  con- 
signee brought  an  action  of  trover  against  the  comijany  to  recover  the 
value  of  the  goods,  without  offering  to  pay  the  $250:  Held,  that  the 
consignee  had  no  right  of  action  against  the  company.  American  Ex- 
press Co.  V.  Oreenhalgh,  68. 

12.  In  such  case,  if  the  consignee  had  notified  the  company  that  he 
had  been  sued  for  the  value  of  the  goods,  and  required  it  to  hold  them, 
and  not  deliver  to  the  consignor  until  the  litigation  ended,  it  seems  that 
a  different  question  would  be  i^resented;  but  it  was  not  the  duty  of  the 
company  to  seek  the  owner,  nor  was  it  its  duty,  unasked  and  unwarned, 
to  seek  to  protect  the  contingent  future  interests  of  the  consignee. 
Ibid.  68. 

CHANCERY. 
Bill  for  divorce  and  partition. 

1.  A  wife,  who  is  seized  of  an  estate  by  the  entirety  with  her  bus- 
band,  may  include,  in  a  bill  against  him  for  a  divorce,  a  prayer  for  a 
partition  of  the  land  which,  by  virtue  of  the  divorce,  will  become  their 
property  as  tenants  in  common,  as  well  as  for  alimony  out  of  his  por- 
tion of  the  property,  and  may  also  make  all  parties  claiming  any  inter- 
est  in  the  land  through  or  under  any  pretended  or  real  conveyance  from 
her  and  her  husband,  or  either  of  them,  and  settle  all  the  rights  of  the 
parties  in  the  one  suit.    Ha/rrer  et  al.  v.  Wallner.,  197. 

Impeaching  decree. 

2.  On  ground  of  fraud  and  perjured  testimony  in  obtaining  it.  A 
decree  was  obtained  directing  a  sheriff"  to  execute  a  deed,  in  pursuance 
of  a  sale  made  under  an  execution  which  was,  in  fact,  issued  by  a  court 
which  had  been  abolished,  but  which,  in  the  bill  upon  which  the  decree 
was  rendered,  was  falsely  alleged  to  have  been  issued  ovit  of  a  court  to 
which  the  jurisdiction  of  the  abolished  court  had  been  transferred,  and 
there  was  no  defense  made,  the  cause  referred  to  the  master,  and  a  wit- 
ness  testified  before  him  that  there  was  no  deed  for  the  land  in  contro- 
versy, appearing  of  record,  to  one  of  the  non-resident  defendants,  when, 
in  fact,  such  deed  was,  and  had  been  for  nearly  twenty  j^ears,  on  record, 
and  the  master  accordingly  reported  that  said  non-resident  defendant 
had  no  title  to  the  land.  Upon  a  bill  filed  by  the  heirs  of  the  non-resi- 
dent defendant,  to  impeach  this  decree  for  fraud  and  perjured  testimony 
in  procuring  it,  setting  up  these  facts  and  showing  that  before  (he  bill 
was  filed  on  which  said  decree  was  rendered,  the  non-resident  defendant, 
to  whom  the  deed  of  record  appeared  to  have  been  made,  had  been 
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adjudged  a  bankrupt  in  the  District  Court  of  the  United  States,  under 
the  bankrupt  law  of  the  United  States,  of  1841,  and  an  assignee  ap- 
pointed,  who  was  not  made  a  parly  to  llie  bill  upon  which  the  decree 
sought  lo  be  impeached  was  rendered,  it  was  held,  that  the  bill  showed 
such  a  state  of  facts  as  re(iuired  an  answer,  and  it  was  error  to  sustain 
a  demurrer  to  it.  Harris  et  al.  v.  Cornell  et  al.  54. 
Demurrer  to  bill. 

3.  What  it  admits.  A  demurrer  in  chancery  is  always  to  the  merit.s, 
and  in  bar  of  the  relief  sought.  It  admits  all  the  facts  which  are  well 
pleaded,  but  not  such  matters  of  law  as  may  be  suggested  in  the  bill,  or 
which  ma^^  be  inferred  from  the  facts  or  conclusions  upon  them  which 
the  complainant  may  have  reached.     Ibid.  54. 

Jurisdiction  in  cha^sicery. 

4.  To  settle  question  of  way  over  land,  etc.  Where  there  is  a  dispute 
between  the  owner  of  land  and  the  town  authorities  as  to  whetlier  there 
is  a  right  of  way  for  a  public  highway  over  such  land,  and  the  town 
authorities  tear  down  the  fences  of  the  owner,  and  assert  their  right  to 
do  so,  and  their  intention  to  continue  to  do  so  as  often  as  he  builds  tliem 
up,  and  continuous  litigation  is  kept  up  on  account  of  the  dispute,  a 
court  of  chauceiy  has  jurisdiction  in  tlie  premises  upon  a  bill  tiled  to 
enjoin  the  town  authorities  from  opening  the  road  claimed.  Mclniyre 
et  al.  V.  Storey,  127. 

5.  To  measure  damages  on  claims  arising  out  of  contract.  Wluu'e 
the  complainant  seeks  to  recover  the  value  of  a  supposed  interest  in 
certain  property  upon  an  alleged  contract  by  the  defendants  to  pay  the 
same  to  him,  his  remedy  is  at  law,  and  not  in  equity.  Equity  has  no 
jurisdiction  to  measure  the  damages  in  such  cases.  Stewart  et  al.  v. 
Mumford,  192. 

6.  Can  not  restore  a  member  unlawfully  expelled  from  an  association. 
If  a  member  of  a  board  of  trade  is  improperly  expelled  by  proceedings 
contrary  to  the  constitution  and  by-laws,  or  rules  of  the  board,  a  court 
of  chancery  can  not  restore  him.  Fisher  v.  Board  of  Trade  of  Chicago 
et  al.  85. 

Creditor's  bill. 

7.  Legal  remedies  must  first  be  exhausted.  A  creditor's  bill  will  not 
lie  where  the  complainant  has  not  shown  he  has  exhausted  his  legal 
remedies.  The  claim  must  be  reduced  to  a  judgment,  and  an  execution 
returned  nulla  bona,  before  a  court  of  equity  will  aid  in  reaching  equit- 
able interests.    Moshier,  Admr.  v.  Meek  et  al.  79. 

8.  Personal  decree  against  defendants  not  debtors.  It  is  error,  on  a 
creditor's  bill  to  set  aside  conveyances  as  fraudulent,  to  render  a  per. 
sonal  decree  for  the  amount  of  the  debts  due  to  complainants  as  against 
one  guilty  of  no  fraud  and  not  a  debtor.  Fhelps  et  al.  v.  Curia  et  al. 
109. 
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9.  Effect  of  discharge  of  debtor  in  bnnJcrvptcy.  Where  a  debtor, 
after  a  creditor's  bill  is  filed  against  him,  is  declared  a  bankrupt,  and  as 
such  discharged,  and  sets  up  his  discharge  in  that  suit,  the  effect  is  to 
preclude  the  court  from  rendering  a  personal  decree  against  him,  but  it 
can  not  preclude  the  court  from  dealing  with  the  property  alleged  to 
have  been  fraudulently  conveyed,  in  the  creditor's  bill.  Phelps  et  al.  v. 
Curts  et  al.  109. 

Laches. 

10.  Rescission  of  contract  for  fraud.  The  doctrine  is  well  settled  in 
this  C9urt,  that  unreasonable  delay  in  commencing  proceedings  to  re- 
scind  a  contract  on  the  ground  ot  fraud,  will  prevent  relief  in  a  court 
of  equity.    McGarty  v.  Marlette  et  al.  526. 

11.  Where  a  party  is  induced  to  sell  and  convey  land,  and  to  take  in 
payment  the  transfer,  by  delivery  only,  of  notes  on  an  insolvent  person 
through  the  fraud  of  the  purchaser,  in  August,  1858,  and  he  discovers 
the  inability  of  the  maker  of  the  notes  to  pay  the  same,  and  the  resi- 
dence of  the  purchaser  in  the  fall  of  1858,  and  brings  no  suit  to  rescind 
the  sale  until  in  1865,  his  laches  will  be  so  unreasonable  as  to  deprive 
him  of  equitable  relief.     Ibid.  526. 

13.  How  to  present  the  question  of  laches.  The  question  whether  a 
complainant  in  a  bill  in  chancery  has  been  guilty  of  such  Inches  as  to 
preclude  him  from  obtaining  the  relief  sought,  is  usually  presented  by 
answer,  and,  it  seems,  is  not  proper  to  be  considered  on  demurrer.  Ha/r- 
ris  et  al.  v.  Cornell  et  al.  54. 

CHANGE  OF  VENUE.    See  VENUE,  1,  2, 

CHATTEL    MORTGAGES.      See   MORTGAGES   AND   DEEDS   OF 
TRUST,  15. 

CHECK.    See  BANK  CHECK,  1,  2. 

CHILDREN. 
Custody  of. 

Effect  of  decree  giving  child  to  mother.    See  DIVORCE  AND  AT.t- 

MONY,  3,  4 

COMMISSIONERS  OP  HIGHWAYS.    See  HIGHWAYS,  7  to  11. 

CONSENT. 
Decree  entered  by. 

Can  not  be  questioned.    See  DECREE,  8 
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CONSERVATOR. 
Acts  binding  until  removed. 

1.  Where  the  statute  of  a  State  authorizes  the  probate  court  to  ap- 
point a  married  woman  guardian  of  an  insane  person,  etc.,  without  the 
concurrence  of  her  husband,  and  the  court  appoints  the  wife  of  an 
insane  person  as  his  guardian,  her  acts  will  be  legal  and  binding  until 
removed,  whether  the  statute  contemplated  such  an  appointment  or  not. 
Whether  the  wife  might  be  so  appointed,  in  nowise  atl'ects  tlie  power  of 
the  coui-t,  even  though  its  action  was  erroneous.  ]Ving  ei  al.  v.  Dodge 
et  al.  564. 

SAIiK  OP  LANDS  OP  INSANE  PERSON. 

2.  Jurisdictional  facts.  A  proceeding  to  sell  the  lands  of  a  luna- 
tic, etc.,  under  the  act  of  1853,  can  only  be  instituted  by  a  conservator 
of  this  State  and  on  behalf  of  a  resident  of  this  State,  and  the  petition 
must  show  the  facts  and  specify  the  purposes  for  which  the  sale  is 
sought,  and  these  must  be  for  one  or  more  of  the  objects  named  in  the 
act.  But  when  application  is  made  by  a  non-resident  conservator  or 
guardian  of  an  insane  person,  the  law  does  not  require  the  petition  to 
state  the  purposes  for  which  the  property  is  to  be  sold.  It  seems  sufB- 
cient  to  confer  jurisdiction  for  the  petition  to  show  that  the  com"t  of  the 
State  where  the  conservator  resides  has  required  the  sale,  without  ref- 
erence to  the  application  of  the  proceeds.    Ibid.  564. 

3.  Of  the  notice  of  the  application.  Notice  published  in  a  daily 
newspaper,  three  insertions  in  each  successive  week,  the  first  being  not 
less  than  thirty  days  before  the  presentation  of  the  petition,  of  the  time 
and  place  of  presenting  the  petition,  requesting  all  persons  interested 
to  show  cause  wlij^  the  prayer  of  the  petition  shall  not  be  granted,  is 
sufficient  to  give  the  court  jurisdiction  on  an  application  by  a  non-resi- 
dent conservator  for  the  sale  of  real  estate.  The  notice  need  not  be  in- 
seited  in  each  daily  issue  of  the  paper.     Ibid.  564. 

4.  Findings  as  to  jurisdiction  conclusive  in  all  collateral  proceedings. 
Where  the  court,  in  a  decree  ordering  the  sale  of  lands  of  a  non-resi- 
dent idiot,  lunatic,  etc.,  finds  that  the  petitioner  was  regularly  and 
legally  appointed  guardian  or  conservator  of  the  owner,  by  the  probate 
court  of  another  State,  under  the  laws  of  such  State,  and  that  the  peti- 
tioner had  fully  complied  with  the  law  in  procuring  the  proper  order 
of  the  probate  court  of  such  State  for  leave  to  sell  the  lands,  and  execu- 
ted the  requisite  bonds,  this  finding  will  be  conclusive  in  all  collateral 
proceedings,  and  upon  the  purchaser  of  the  property  in  a  suit  by  him  to 
enjoin  the  collection  of  the  purchase  money.     Ibid.  564. 

CONSIDERATION. 
Failure  op  consideration. 

1.    Failure  of  title  to  chattel  sold.    Wliere  notes  were  given  for  the 

purchase  of  a  propeller,  the  title  to  which  was  warranted  by  the  seller, 

and  the  vessel  was  libeled  and  sold  for  old  debts,  which  were  liens  upon 

It  at  the  time  of  the  sale,  so  that  it  was  wholly  lost  to  the  purchaser,  it 

40— 80th  III. 


626  INDEX. 

CONSIDERATION.    FArLUKE  of  considekation.    Continued. 

was  held,  that  the  consideration  of  the  notes  had  wholly  failed,  and  that 
a  mortgage  given  to  secure  their  payment  should  be  canceled  and  the 
notes  declared  void.    Sturges  v.  Miller  et  al.  241. 

2.    ]!fo  ground  to  set  aside  judicial  sale.    Bee  JUDICIAL  SALES,  4. 

CONSTITUTIONAL  LAW. 
Amending  private  charter. 

1.  When  right  is  reserved.  Where  a  special  charter  of  an  insurance 
company  contains  a  provision  that  it  may  be  altered,  amended  or  re- 
pealed at  any  time,  there  can  be  no  doubt  of  the  power  of  the  legisla- 
ture  to  so  amend  such  charter  in  such  manner  as  it  may  see  proper,  in 
reference  to  the  rights,  duties  and  liabilities  of  the  company  and  its 
stockholders.    Butler  v.  Walker,  845. 

As  to  the  passage  of  laws.    See  STATUTES,  1. 

Law  relating  to  south  park.    See  SOUTH  PARK,  1. 

Act  requiring  affidavit  of  merits. 

With  defendant's  plea.    See  PRACTICE,  6. 

Exempting   property   from  taxation.     See  TAXES  AND  TAXA 
TION,  2. 

Guaranty  as  to  school  fund.    See  SCHOOLS  AND  SCHOOL  PROP- 
ERTY, 3. 

CONTINUANCE. 

In  CRIMTNAIi  case. 

1.  Error  to  refuse,  when  affidavit  is  sufficient.  An  affidavit  for  a  con- 
tinuance in  a  criminal  case,  where  the  defendant  was  arrested  on  the 
9th  of  the  month  and  kept  in  jail  until  the  14th  of  the  same  month, 
and  then  brought  out  for  trial  on  an  indictment  found  in  the  interim 
between  the  9th  and  14th,  which  states  facts  from  which  the  coiu't  can 
see  that  a  witness,  whose  name  and  residence  is  given,  is  absent  without 
the  consent  or  procurement  of  tlie  accused,  that  he  has  used  every  pos- 
sible means  within  his  power  to  prepare  for  trial,  and  that  he  expects 
to  be  able  to  procure  the  attendance  of  the  witness  at  the  next  term  of 
court,  and  that  the  facts  which  are  stated  as  expected  to  be  proved  by 
such  witness  are  material  to  the  defense,  is  sufficient,  and  it  is  error  to 
refuse  a  continuance  upon  such  an  affidavit.    Oonley  v.  The  People,  236. 

CONTRACTS. 

Contract  op  bale. 

1.    Giving  option  of  purchase.    An  agreement  which  gives  to  a  party 

"  the  right,  option  and  refusal  to  purchase  at  any  time  within  the  period 
of  four  montlis,"  certain  lands,  upon  certain  terms  and  conditions,  to 
be  reduced  to  writing  at  the  time  of  such  purchase,  if  made,  gives  to 
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the  party  having  such  option  no  interest,  either  legal  or  equitable,  in 
the  land.    Bostwick  et  al.  v.  Hess  et  al.  138. 

2.  And  the  fact  that  the  party  having  the  option  takes  possession  of 
the  land,  without  the  knowledge  or  consent  of  the  owner,  and  makes  im- 
provements thereon  without  having  complied  with  the  conditions  upon 
which  the  option  and  right  of  purchase  depend,  whilst  it  may  indicate 
his  intention  to  make  the  purchase,  does  not  make  a  contract  of  sale  or 
give  him  any  interest  in  the  land.    Ibid.  138. 

Whether  joint  or  several. 

3.  Construction.  Contracts  will  be  construed  to  be  joint  or  several, 
as  the  case  may  be,  where  the  intent  of  the  respective  parties  appeals 
on  the  face  of  the  obligations,  and  that  constiuction  will  be  adopted 
■which  is  most  consistent  with  the  words  employed  to  express  the  under- 
taking of  the  several  parties.     Combs  v.  Steele  et  al.  101. 

4.  A  contract  by  property  owners  to  pay  a  certain  price  per  foot  for 
paving  a  street  in  front  of  their  property,  with  the  number  of  feet 
owned  by  each  one  set  opposite  his  signature,  is  a  several  obligation, 
by  which  each  one  signing  agreed  to  pay  for  the  paving  of  the  detinite 
number  of  feet  in  front  of  his  property.     Ibid.  101. 

As  affected  by  custom. 

5.  Presumption.  Where  a  general  custom  exists,  the  presumption 
is,  that  the  parties  to  a  contract  are  acquainted  with  it,  and  contract  in 
reference  to  it.     United  States  Life  Insurance  Co.  v.  Advance  Co.  549. 

6.  Custom,  as  affecting  agenVs  authority.  Wliere  a  party  contracts 
with  a  general  agent  of  an  insurance  company,  with  knowledge  of  a 
custom  prohibiting  the  agent  from  making  such  a  contract,  he  can  not 
hold  the  company  bound  under  the  contract.    Ibid.  549. 

In  case  of  two  on  same  subject. 

7.  Later  one  supersedes  former.  It  is  a  general  rule  of  evidence  that 
a  written  contract  executed  between  parties  supersedes  all  their  prior 
negotiations  and  agreements  upon  the  same  subject,  except  when  the 
last  contract  covers  only  a  part  of  the  subjects  embraced  in  the  prior 
one,  and  it  plainly  appears,  from  the  character  of  the  contracts,  that 
the  last  one  was  not  intended  to  be  in  performance  or  supersedure  of 
the  former  one,  and  that  the  provisions  in  the  former,  not  mentioned  in 
the  latter,  were  intended  to  remain  imafTected.    Ely  v.  Ely  et  al.  532. 

8.  Where  a  writing  was  given  by  a  party  agreeing  to  lease  premises 
and  pay  taxes  and  insurance  on  the  same,  and  shortly  aftea'wards  a 
formal  lease  was  executed,  in  which  the  lessor  made  no  covenants  lo 
pay  taxes  or  insurance,  but  which,  with  another  writing,  showed  that  it 
related  to  the  same  subject,  it  was  Jield,  that  the  last  written  agreement 
must  govern  as  expressing  the  final  contract  of  the  pariiea,  and  the  first 
was  inoperative.     Ibid.  532. 
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As  TO  PARTY  WALL. 

9.  Construed.  An  agreement  by  one  erecting  a  building,  that  the 
owner  of  the  adjoining  lot  may  use  one-half  of  the  wall  on  the  line  at 
any  time  he  may  choose  to  build,  in  consideration  of  his  permitting  one. 
half  of  the  wall  to  be  built  on  his  side  of  the  line,  does  not  obligate  the 
one  building,  and  his  grantees,  to  rebuild  such  wall  at  his  own  expense, 
in  case  the  same  is  destroyed  by  tire  or  otherwise.  Huck  v.  Flentye, 
258. 

When  not  completed  in  time. 

10.  Party  not  responsible  for  delay  caused  by  other  party.  If  a  party 
contracting  to  furnish  and  deliver  cut  stone  for  a  building  is  ready  and 
willing  to  deliver  as  required,  but  the  other  parly  is  not  then  ready  to 
receive  the  same,  and  after  the  delivery  is  commenced  he  is  delayed  in 
consequence  of  mistakes  in  the  drawings  and  specifications  furnished, 
by  which  he  has  to  do  a  portion  of  the  work  a  second  time,  he  can  not 
be  held  liable  in  damages  for  delay  in  completing  the  building,  without 
his  fault.    Sperry  v.  Fanning  et  al.  371. 

11.  When  damages  given  for  delay.  If  a  party  agreeing  to  furnish 
the  cut  stone  for  a  building  is  guilty  of  a  delay  in  supplying  the  same 
within  the  time  required,  whereby  the  builder  claims  that  he  was  de- 
prived of  rents  in  the  spring,  the  usual  time  for  leasing  rooms,  he  must 
show  that  the  building  would  have  been  completed  by  the  time  for 
renting  had  it  not  been  for  the  delay  in  delivering  the  stone,  if  he  wishes 
to  recoup  damages  in  a  suit  for  the  price  of  the  stone.    Ibid.  371. 

Recovery  without  full  performance. 

13.  When  a  party  may  abandon,  and  sue  for  what  has  bee7i  done  wi' 
der  it.  Where  one  party  fails  to  perform  his  part  of  a  special  contract, 
which  prevents  the  other  from  performing  his  part,  the  latter  may 
abandon  the  contract  and  bring  assumpsit  for  what  he  has  done  under 
it,  if  that  action  would  lie  but  for  the  special  agreement.  Wilson  v. 
Bauman  et  al.  493.  ' 

13.  And  if  one  party  has  performed  the  contract  substantially,  or  has 
performed  part,  and  the  balance  is  waived,  or  prevented  by  the  other 
party,  and  the  part  performed  has  been  accepted  and  appropriated,  the 
party  so  performing  may  sue  upon  the  contract  and  recover  for  what 
he  has  done,  according  to  the  contract  price ;  but  where  the  suit  is  not 
brought  on  the  contract  for  work  done  in  conformity  with  its  terms  and 
accepted,  the  recovery  can  only  be  for  the  value  of  the  services  rendered, 
without  reference  to  the  contract.     Ibid.  493. 

When  personally  binding  on  party. 

14.  Signing  as  guardian,  etc.  If  a  person  makes  a  contract,  describ- 
ing himself  as  guardian  or  trustee  for  another,  and  so  signs  the  same, 
he  will  be  personally  liable,  in  the  absence  of  an  express  provision 
shoM'iug  clearly  that  both  parties  agreed  to  act  upon  the  responsibility 
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of  the  funds  ia  his  hands  alone,  or  upon  some  other  responKibility,  or 
there  appears  some  other  circumstance  clearlj'  indicating  another  party 
wlio  is  bound  by  the  contract,  and  upon  whose  credit  alone  it  is  made. 
Sperry  v.  Fanning  et  al.  371. 

15.  The  use  of  the  name  trustee,  or  other  name  of  ofilcc  or  employ, 
ment,  by  a  promisor  or  contracting  party,  will  not  discharge  him.  Some 
one  must  be  bound  by  the  contract,  and  if  he  does  not  bind  some  other 
he  binds  himself,  and  the  official  name  is  then  only  regarded  as  describ- 
ing and  designating  him.    Ibid.  371. 

Op  extra  work  done. 

16.  Where  a  contractor  to  rebuild  a  burnt  court  house  employed  a 
mason  to  do  all  the  mason  work  necessary  to  make  the  walls  as  good  as 
they  were  before  the  fire,  according  to  plans  and  specifications  to  be 
furnished,  and  the  specifications  showed  a  certain  line  to  which  the 
brick  walls  should  be  taken  down  and  rebuilt,  and  wlien  such  line  was 
reached  the  contractor  required  the  mason  to  take  down  more  wall  to 
reach  solid  masonr}-,  which  was  done:  Held,  that  the  contractor  was 
liable  to  the  mason  for  the  reasonable  worth  of  such  extra  work,  caused 
by  taking  down  more  of  the  walls.     Donlin  v.  Daegling  et  al.  608. 

Declaration  of  forfeiture. 

17.  What  toill  amount  to.  Where  the  payment  of  money  within  a 
specified  time  is  of  the  essence  of  any  contract  for  the  purchase  of  land, 
the  non-compliance  with  such  condition  is  a  sufiicient  ground  for  a  de- 
nial of  any  claim  of  right  in  the  land  under  the  contract;  and  if  any 
declaration  of  forfeiture  is  necessary  in  such  case,  a  sale  of  the  land  to 
another  party  after  the  expiration  of  the  time  for  payment  is  sufficient 
evidence  of  such  forfeiture.    Bostwick  et  al.  v.  Hess  et  al.  138. 

Rescission  for  fraud.    See  CHANCERY,  10,  11. 

CONVEYANCES. 
Description  op  grantees. 

1.  A  deed  to  "  the  heirs  at  law  of  A  B,  late  of,  etc.,  deceased,"  will 
comiDletel}'  vest  the  legal  title  of  the  grantor  in  the  heirs  of  A  B,  with- 
out naming  them,  leaving  them,  however,  to  establish  their  identity 
when  questioned.    Low  et  al.  v.  Crraff  et  al.  360. 

Description  op  land. 

2.  By  the  use  of  initials.    See  DESCRIPTION,  8. 

Acknowledgments  op  deeds.    See  that  title. 

COOK  COUNTY. 
Under  township  organization.    See  TAXES  AND  TAXATION,  10. 
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CORPORATIONS. 

In  what  name  to  sue. 

1.  Where  there  are  two  statutes  in  force,  under  which  a  religious 
corporation  can  exist,  and  under  one  of  whicli  it  can  sue  in  its  own 
name,  it  will  be  presumed  that  a  suit  is  rightfully  brought  in  the  name 
adopted  by  such  corporation,  until  that  fact  is  put  in  issue  by  a  proper 
plea  for  that  purpose.  Fireman's  Fund  Insurance  Co.  v.  Congregation 
Rodeph  Shalom,  558. 

Private  corporations — their  powers. 

2.  Power  to  mortgage.  The  power  to  mortgage,  when  not  expressly 
given  or  denied  to  a  corporation,  will  be  regarded  as  an  incident  to  the 
power  to  acquire  and  hold  real  estate  and  to  make  contracts.  Aurora 
Agricultural  and  Horticultural  Society  v.  Paddock,  263. 

3.  Power  to  alien  property.  All  private  corporations  have  an  inci- 
dental right  to  alien  or  dispose  of  their  lands  and  personal  property 
without  limitation  as  to  objects,  unless  restrained  by  the  act  under  which 
they  are  organized,  or  by  statute.    Ibid.  263. 

4.  Power  of  directors  to  mortgage.  Even  if  the  directors  of  a  pri- 
vate corporation  have  no  authority  to  borrow  money  and  mortgage 
its  real  estate  for  its  repayment,  yet,  if  the  stockholders  ratify  their  ac- 
tion by  approving  the  minutes  of  their  proceedings  before  the  loan  is 
effected,  and  afterwards  receive  the  benefit  of  the  loan  and  pay  interest 
thereon,  the  stockholders  will  be  estopped  from  questioning  the  author- 
ity of  the  directors  on  bill  to  foreclose  the  mortgage.    Ibid.  263. 

Insurance  companies. 

5.  Liability  of  stockholders.  The  stockholders  in  all  insurance  com. 
panics  subject  to  the  General  Insurance  Law  of  1869,  are  liable  for  the 
debts  of  their  company  to  the  full  amount  of  their  respective  shares  of 
stock,  where  the  full  amount  subscribed  has  not  been  paid  in.  Butler 
V.  Walker,  345. 

6.  A  stockholder  is  not  relieved  from  this  liability  by  payment  of 
the  sum  subscribed  by  him.  Until  the  full  capital  stock  is  paid  in, 
and  a  certificate  of  the  fact  made  and  recorded,  he  is  liable  to  be  sued 
for  the  debts  of  the  company  to  the  amount  of  his  stock.    Ibid.  345. 

7.  Effect  of  law  of  1869  on  special  charters.  The  19th  section  of  the 
General  Insurance  Law  of  1869  is  broad  and  comprehensive,  and  brings 
all  insurance  companies  organized  before  and  doing  business  in  this 
State  at  the  time  of  its  passage,  under  all  its  provisions  as  fully  as  if 
it  had  enumerated  them  by  name,  and  its  effect  is  to  amend  such  char- 
ters so  as  to  make  them  conform  to  its  provisions.    Ibid.  345. 

Municipal  corporations. 

8.  Liability  for  illegal  acts  of  its  officers  and  servants.  Where  the  act 
done  is  within  the  corporate  power,  and  might  have  been  lawfully  ac- 
complished, had  the  municipal  authorities  proceeded  according  to  law, 
the  corporation  will  be  liable  for  the  acts  of  its  officers  and  servants, 
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proceeding  contrary  to  law,  or  in  an  irregiilar  manner.     City  of  Chi- 
cago V.  Turner,  419. 

9.  But  where  the  act  complained  of  lies  wholly  outside  of  the  gen- 
eral  or  special  powers  of  the  corporation,  it  can,  in  uo  event,  be  liable, 
whether  it  directly  commanded  the  performance  of  the  act,  or  whether 
it  be  done  by  its  officers  without  its  express  command.     Ibid.  419. 

10.  Where  a  declaration  shows  an  injury  resulting  from  the  acts  of 
city  officers  in  attempting  to  enforce  an  ordinance  which  was  ultra 
vires  and  void,  it  will  fail  to  show  any  right  of  action  against  the  city. 
Ibid.  419. 

11.  Power  to  levy  taxes,  etc.,  strictly  construed.  With  quasi  corpora- 
tions, such  as  commissioners  of  highways,  the  rule  obtains  that  their 
power  to  impose  taxes  or  incur  indebtedness  will  be  strictly  construed. 
Municipal  corporations  have  no  inherent  power  to  levy  taxes,  and  the 
grant  of  power  must  be  plain  and  unmistakable.  Commissioner »  of 
Highways  v.  Newell  et  al.  587. 

12.  Adopting  act  of  1872.    See  ELECTIONS,  1  to  5. 

COSTS. 

On  bill  for  an  ACcotnsT, 

1.  Where  two  partners  deny  the  proper  construction  to  be  given  to 
articles  of  partnership,  and  refuse  to  settle  upon  the  proper  basis,  so  that 
the  other  partner  is  compelled  to  file  a  bill  to  have  the  contract  con- 
strued and  for  an  account  under  such  construction,  there  is  no  error  in 
requiring  the  defendants  to  pay  all  the  costs.  Taft  et  al.  v.  Schwa/mh, 
289. 

On  contest  of  will. 

2.  Liability  of  executor.    See  WILLS,  4. 

Motion  for  security. 

3.  Overruled  by  ordering  trial.    See  PRACTTICB,  9. 

COUNTY  COURTS. 

Jurisdiction  and  grade. 

1.  Not  courts  of  inferior  or  special  jurisdiction.  County  courts, 
although  of  limited,  are  not,  strictly  speaking,  of  inferior,  and  cei' 
tainly  are  not  courts  of  special  jurisdiction,  and  when  adjudicating 
upon  the  class  of  questions  over  which  they  have  general  jurisdiction^ 
as  liberal  intendments  will  be  granted  in  their  favor  as  would  be  ex- 
tended to  the  proceedings,  of  the  circuit  courts.  Bostwick  et  al.  v.  Skin, 
ner  et  al.  147. 

2.  Presumption  in  favor  of  their  finding,  on  petition  by  administra- 
tor to  sell  real  estate.  Where  a  petition  is  filed  in  the  county  court  by 
one  claiming  to  be  an  administrator,  for  leave  to  sell  real  estate  to  pay 
debts  of  the  deceased,  one  of  the  questions  presented  for  the  adjudica- 
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tion  of  the  court  is,  whether  the  petitioner  is  administrator,  and  if  the 
court  decrees  in  accordance  with  the  prayer  of  the  petition,  the  presump- 
tion is  that  the  proof  was  sufficient.  Bostwick  et  al.  v.  Skinner  et  ul.  147. 

3.  When  and  how  jurisdiction  of  sale  of  land  of  deceased  pa/rties  to 
pay  debts  acquired.  County  courts  acquire  jurisdiction  in  a  proceeding 
by  an  administrator  to  sell  lunds  to  pay  debts,  from  the  death  of  the 
party  seized  of  the  real  estate,  the  grant  of  letters  of  administration, 
and  liis  indebtedness,  and  filing  a  petition  showing  these  facts ;  and  the 
recitals  of  the  record  can  not,  in  a  collateral  proceeding,  be  contradicted 
by  parol  or  other  evidence  outside  of  the  record.    Ibid.  147. 

4.  County  coui-ts  having  jurisdiction  over  estates  in  general,  the 
question  as  to  whether  a  particular  county  court  has  jurisdiction  of  a 
particular  estate  is  a  question  of  fact  to  be  determined  by  that  court, 
and  when  once  determined,  the  judgment  is  conclusive,  and  can  not  be 
questioned  in  a  collateral  proceeding.    Ibid.  147. 

COURTS.  « 

Superior,  of  Cook  county. 

Branch,  may  beheld  by  circuit  judge.  See  SUPERIOR  COURT  OP 
COOK  COUNTY,  1. 

CREDITOR'S  BILL.    See  CHANCERY,  7,  8,  9. 

CRIMINAL  LAW. 
Op  the  judgment  ok  sentence. 

1.  On  conviction  under  several  counts.  Where  a  defendant  is  found 
guilty  under  several  different  counts  of  an  indictment  for  selling 
liquor  without  a  license,  it  is  error  to  sentence  generally  to  a  single 
term  of  imprisonment.  He  should  be  sentenced  for  a  specified  term 
under  each  count,  the  time  imder  the  second  to  commence  when  the 
first  ends,  and  so  on  to  the  last.    Stack  v.  The  People,  32. 

CUSTOM  AND  USAGE. 

Requisites. 

1.  To  affect  contract.  A  custom  or  usage,  to  affect  a  contract,  must 
not  be  in  opposition  to  any  principle  of  general  policy,  nor  inconsist- 
ent with  the  terms  of  the  agreement  between  the  parties,  or  against  the 
established  principles  of  the  law.  Besides  this,  it  must  be  generally 
known  and  established,  and  so  well  settled  and  so  uniformly  acted  upon 
as  to  raise  a  fair  presumption  that  it  was  known  to  both  contracting 
parties,  and  that  thej"^  contracted  in  reference  to  it  and  in  conformity 
with  it.     Wilson  v.  Bauman  et  al.  493. 

2.  Must  be  ancient  and  notorious.  An  instruction  informing  the  jury 
that  if  there  was  a  custom  among  architects  in  a  city  at  that  time  (the 
time  of  making  a  contract),   that  it  entered  into  the  contract,  etc.,  is 
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erroneous  in  iGrnoring  the  indispensable  element  of  notoriety  and  an- 
cientuess,  and  authorizing  the  jury  to  act  upon  it,  however  recent  its 
origin  or  however  unknown  to  the  public  it  may  have  been.  WiUon  v. 
Bauman  et  al.  493. 

As   AFFECTING    AGENT'S   AUTHORITY      See  AGENCY,    1;  and   CON- 
TRACTS,  6. 

DAMAGES. 
Measure  op  damages.    See  that  title 

DECREE. 
Interlocutory  decree. 

1.  Its  effect  on  final  hearing.  On  bill  to  construe  articles  of  partner- 
ship  and  for  an  account,  the  court,  in  an  interlocutory  decree  determin- 
ing the  rights  of  the  parties  under  the  contract  and  fixing  the  basis 
upon  which  the  account  should  be  taken,  found,  without  proof,  that  the 
building,  machinery,  etc.,  had  been  burned :  Held,  that  the  error  was 
immaterial,  and  could  not  prejudice  either  party  on  the  final  hearing, 
and  such  finding  might  have  been  wholly  omitted  without  affecting  the 
case.     Taft  et  al.  v.  Schwamb,  289. 

For  conveyance. 

2.  To  heirs  of  a  parti/.  On  bill  to  enforce  a  resulting  trust  on  pay- 
ment of  money  due  the  holders  of  the  legal  title,  a  decree  requiring 
such  holders  to  convey  "  to  the  present  legal  heirs  "  of  a  party  named, 
"  who  shall  be  individually  named  in  said  conveyance,"  etc.,  without 
finding  who  they  are,  imposes  an  unnecessary  burden,  in  ascertaining 
who  are  such  heirs,  upon  those  required  to  convey.  Low  et  al.  v.  Gruff 
et  al.  360. 

By  consent. 

3.  Can  not  be  questioned,  when  rendered  by  consent.  Where  the  attor- 
ney of  a  party  to  a  suit  files  a  stipulation  in  the  case,  whereby  he  con- 
sents that  a  decree  may  be  rendered  against  his  client  for  a  certain 
amount,  and  a  decree  for  that  amount  is  afterwards  entered,  although' 
the  decree  may  not  recite  or  refer  to  the  stipulation,  still,  being  filed 
before  the  commencement  of  the  hearing,  such  stipulation  becomes  a 
part  of  the  record,  and  precludes  the  party  on  whose  behalf  it  is  filed 
from  questioning  the  amount  of  the  decree.  Haas  et  •d.  v.  Chicago 
Building  Society,  348. 

On  creditor's  BrLii. 

4     When  personal  one  improper.    See  CHANCERY,  8. 

Pbovision  as  to  interest. 

5.    Error  to  provide  for  more  thorn  six  per  cent.    See  DIVORCE  AND 
ALIMONY,  7. 
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How  ENFORCED. 

6.  Awarding  execution  after  party''8  death  who  is  entitled  to  money, 
Wliere  a  person,  having  a  decree  for  the  payment  of  money,  dies  before 
satisfaction,  it  is  erroneous  for  the  court  to  award  an  execution  in  the 
name  of  such  deceased  party.  The  cause  should  be  revived  in  the  name 
of  the  personal  representative,  and  execution  issued  in  his  name,  or  it 
may  be  that  the  administrator,  by  filing  a  copy  of  his  letters,  might 
have  an  execution  as  upon  a  judgment  at  law.  Dinet  v.  Bigenmann, 
Admr.  274 

7.  As  to  attorney'' s  fees,  construed.  On  a  bill  for  divorce  by  a  wife, 
the  court  first  ordered  the  husband  to  pay  to  P  and  A  $825  for  services 
rendered  the  wife,  as  attorneys'  fees,  after  the  restoration  of  the  record 
and  papers  which  had  been  burned,  to  be  paid  by  October  1,  1871,  to  P 
$285  for  legal  services  after  the  verdict  in  the  case,  and  to  P,  as  survi- 
ving partner  of  D,  the  sum  of  $1520  for  services  rendered  by  them  from 
the  commencement  of  the  suit  to  the  rendition  of  the  verdict:  Held, 
that  the  latter  sum  included  the  one  first  named,  and  was  not  in  addi- 
tion thereto.    Ibid.  274. 

See  DIVORCE  AND  ALIMONY,  8  to  14. 

DEDICATION. 
Of  highway. 

1.  How  proved.  A  dedication  for  the  right  of  way  for  a  highway 
may  be  established  by  grant  or  written  instrument,  or  by  the  acts  and 
declarations  of  the  owner  of  the  premises.  It  may  be  inferred,  from 
long  and  uninterrupted  user  by  the  public,  with  the  knowledge  and 
consent  of  the  owner,  but  there  must  be  a  clear  intent  shown  to  make 
the  dedication ;  the  evidence  should  be  clear,  either  of  an  actual  intent 
so  to  do,  or  of  such  acts  or  declarations  as  will  equitably  estop  the  owner 
from  denying  such  intent.    Melntyre  et  al.  v.  Storey,  127. 

DEEDS  OF  TRUST.  See  MORTGAGES  AND  DEEDS  OF  TRUST,  8. 
DEFAULT. 

SETTmG  ASIDE. 

Of  the  affidavit  required.    See  PRACTICE,  7. , 

DELIVERY. 

Op  lease. 

1.  What  is.  Leaving  a  written  lease,  when  signed,  with  the  BcriT* 
ener  who  prepared  it,  for  the  benefit  of  both  parties,  and  that  a  copy 
may  be  made  for  the  lessee,  is  a  sufficient  delivery  to  make  it  binding. 
Reynolds  v.  Oreenbaum,  416. 
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DEPOSITIONS. 

Time  to  object. 

1.  Too  late  on  call  for  trial.  Objections  to  depositions  which  may 
be  obviated  by  issuing  a  new  commission,  and  re-examining  the  witness, 
can  not  be  heard  after  the  case  is  called  for  trial.  A  motion  to  suppress 
for  such  objections,  when  the  case  is  called  for  trial,  or  reached  on  the 
docket,  comes  too  late.     Knssing  v.  Mortimer  ct  al.  602. 

2.  The  objection  that  the  commissioner  taking  a  deposition  docs  not 
appear  to  have  authority  to  administer  oaths,  if  tenable  at  all,  and 
formal  objections  to  the  interrogatories  and  answers  to  the  same,  must 
be  made  before  the  case  is  reached  for  trial  in  its  order,  or  they  will  be 
waived.    Ibid.  603. 

DESCRIPTION. 
Op  land  fob  purposes  of  taxation. 

1.  For  the  purposes  of  taxation,  any  description  of  land  by  which 
the  property  may  be  identified  by  a  competent  surveyor,  with  reason- 
able certainty,  either  with  or  without  the  aid  of  extrinsic  evidence,  will 
be  sufficient.  Less  strictness  will  be  required  than  in  a  grant  or  con- 
veyance.   Law  V.  People  ex  rel.  etc.  268. 

3.  The  following  description  of  land  in  an  assessment :  "  S.  J^  ex. 
W.  13  rods  of  E.  40  rods  of  N.  %  of  N.  %,  and  N.  10  rods,  S.  13  rods 
of  E.  28  rods  of  N.  %  of  N.  W.  }i  of  sec.  23,  etc.,  74  64-100  acres," 
Jield  sufficient,  as  the  property  could  be  located  by  a  competent  surveyor, 
without  extrinsic  aid.     Ibid.  268. 

Of  land  in  a  deed. 

3.  Of  what  courts  will  take  7iotice  without  proof.  Courts  will  take 
notice  of  the  meaning  of  initials  used  in  the  description  of  land  in  this 
State,  in  conveyances,  levies  of  executions,  judicial  sales,  surveys,  assess- 
ments for  taxes,  etc.,  without  further  proof.  Kile  v.  Town  of  Yellow- 
head,  208. 

4.  Where,  in  the  description  of  land,  the  number  of  a  township  is 
used  without  indicating  whether  north  or  south,  and  there  is  no  town- 
ship of  that  number  south  in  the  county  where  the  land  is  described  as 
being,  the  court  will  take  notice  of  the  fact,  and  that  the  township  re- 
ferred to  is  north.    Ibid.  308. 

5.  The  court  will  also  take  notice  that  the  south  line  of  section  86, 
and  the  south  line  of  the  township,  are  one  and  the  same  line.  Ibid. 
208. 

Op  road. 

Variance  in  points,  when  immaterial.    See  HIGHWAYS,  5. 

DIVORCE  AND  ALIMOMY. 

Evidence  as  to  cruelty. 

1.  The  testimony  of  neighbors,  on  the  trial  of  a  divorce  suit  brought 
by  a  wife  for  extreme  and  repealed  cruelty,  that  on  several  occaeiona 
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they  discovered  bruises  and  marks  of  violence  on  her  person,  after  she 
claimed  to  have  received  blows  from  her  husband,  while  not  as  satis- 
factory as  if  they  had  seen  the  blows  given,  is  competent  evidence  in 
confirmation  of  the  testimony  of  the  complainant.  Berdell  v.  Berdell, 
604. 

Proof  op  character,  in  rebuttal. 

2.  On  bill  for  divorce  by  a  wife  for  cruelty  and  desertion,  where  the 
defendant  introduces  evidence  on  the  trial,  of  specific  acts  of  the  com- 
plainant, tending  to  reflect  upon  her  character  for  sobriety,  and  modest, 
peaceable  behavior,  she  will  not  have  the  right  to  rebut  such  evidence 
by  proof  of  her  general  good  character  in  the  neighborhood  where  she 
resided.    Ibid.  604. 

Custody  op  children. 

3.  After  divorce.  A  decree  on  divorce,  being  granted  for  the  fault 
of  the  husband,  and  giving  the  custody  absolutelj-  to  the  mother,  lakes 
away,  ipso  facto^  all  control  of  the  father  over  the  child,  until  it  is  ]-e- 
stored  by  the  action  of  the  proper  court.     Wilkinson  v.  Deming,  342. 

4.  Might  of  mother  to  appoint  testamentary  guardian.  Where  the 
custody  of  a  child  is  given  to  the  mother  by  decree,  on  divorce  for  the 
father's  fault,  she  may,  by  will,  appoint  a  guardian  for  such  child ;  and 
where  such  guardian  is  not  shown  to  be  an  unfit  person,  and  the  child 
expresses  a  desire  to  remain  with  such  guardian,  who  is  a  relative  and 
attached  to  the  child,  the  court,  on  the  application  of  the  father,  will 
not  give  him  its  custody.     Ibid.  342. 

Alimony. 

5.  May  be  in  gross.  Under  the  statute,  the  court  may,  when  the  jus- 
tice of  the  case  requires  it,  decree  a  sum  in  gross  in  full  satisfaction  of 
yearly  alimony,  and  even  a  portion  of  the  husband's  real  estate  in  fee 
to  the  wife.    Dinet  v.  Eigenmann,  Admr.  274. 

6.  As  to  amount.  Where  the  husband  receives  property  of  his  wife 
by  the  marriage,  or  converts  her  means  into  real  estate,  taking  the  title 
in  his  own  name,  or  where  the  wife,  from  her  industry,  economy  and 
business  capacity,  contributes  largely  to  the  accumulation  of  a  fortune, 
it  is  equitable  and  just  that  she  should  share  largely  in  such  property, 
on  divorce  for  the  husband's  fault ;  but  where  she  brings  nothing  to  the 
husband,  and  contributes  but  little  or  nothing  to  the  accumulation  or 
increase  of  his  fortune,  she  has  no  just  claim  to  share  in  a  division  of 
property,  but  is  only  entitled  to  alimony  as  a  support,  according  to  his 
circumstances  and  condition  in  life.     Ibid.  274. 

7.  Allowing  interest  on  sum.  A  decree  giving  a  wife  alimony  and  a 
certain  sum  in  gross,  which  requires  the  defendant  to  pay  ten  per  cent 
per  annum  interest  on  the  same,  is  erroneous.  A  decree  can  draw  but 
six  per  cent  interest,  except  by  consent  of  the  parties.    Ibid.  274. 
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8.  Execution  for  its  collection.  A  decree  for  tlie  payment  of  alimony, 
like  any  other  money  decree,  may  be  collected  by  execution,  where  the 
decree  does  not  provide  for  its  being  executed  by  a  master  in  chancery 
or  a  commissioner.  An  execution  may  issue  precisely  as  upon  a  judg- 
ment at  law.    Dinet  v.  Eigenmann,  Admr.  274. 

9.  2^ot  released  by  icife's  dentJi.  Tiie  sum  awarded  to  a  wife,  after 
divorce,  for  alimony,  becomes  a  debt  from  the  former  husband  to  her, 
and  upon  her  death  before  payment  the  husband  is  not  discharged,  but 
the  sum  due  passes  to  her  personal  representative,  precisely  as  any  other 
money  decree,  and  he  may  proceed  and  collect  the  same.     Ibid.  274. 

10.  May  award  reasonable  amount  to  wife  for  solicitor's  fees  and  ex- 
penses of  suit.  The  court,  under  our  statute,  has  power  to  award  attor- 
ney's fees  and  other  expenses  in  divorce  causes,  and  the  matter  is  largely 
in  the  discretion  of  the  court,  but  such  allowances  must  always  be  rea- 
sonable, having  in  view  the  wealth  and  social  standing  of  the  parties, 
and  what  would  be  reasonable  in  any  case  is  a  matter  of  evidence. 
Blake  v.  Blake,  523. 

11.  How  payment  may  be  enforced.  In  divorce  cases,  the  court  is 
authorized  to  require  the  husband  to  pay  the  wife  such  sums  of  money 
as  will  enable  her  to  prosecute  or  defend  the  suit,  and,  when  it  is  just 
and  equitable,  may  allow  her  alimony  pending  the  litigation,  and  may 
enforce  the  payment  in  any  manner  consistent  with  tjie  rules  and  prac- 
tice of  the  court.     Blake  v.  The  People,  11. 

12.  Decrees  for  alimony  may  be  enforced  by  execution  or  other  final 
process,  as  other  decrees  in  chancery,  or  in  any  other  mode  consistent 
with  the  practice  in  courts  of  chancery;  but,  as  cumulative  remedies, 
the  court  may  enforce  decrees  for  alimony  either  b}^  sequestration  of 
real  or  personal  estate,  by  attachment  against  the  person,  by  fine  or  im- 
prisonment, or  both,  in  the  discretion  of  the  court,  as  other  decrees  in 
chancery  may  be  enforced.    Ibid.  11. 

13.  Power  of  court  to  imprison  for  non-payment  of  alimony,  limited 
by  constitutional  provision  to  cases  where  contempt  is  willful.  The  power 
of  a  court  of  chancery  to  enforce  the  payment  of  alimony  by  imprison- 
ment of  the  defendant,  as  for  contempt,  is  subject  to  the  limitation  im- 
posed by  the  constitution,  that  a  party  may  not  be  imprisoned,  except 
in  cases  where  it  shall  appear  he  has  the  pecuniary  ability  to  enable 
him  to  comply  with  the  decree,  and  his  disobedience  is  willful.  Ibid. 
11. 

14.  Where  the  neglect  or  refusal  of  the  husband  to  comply  with  a 
decree  for  the  payment  of  alimony  is  not  from  mere  contumacy,  but 
from  the  want  of  means,  the  result  of  misfortune,  not  induced  by  any 
fraudulent  conduct  on  his  part,  the  wife  will  be  compelled  to  adopt  some 
mode  other  than  imprisonment  to  enforce  the  decree.    Ibid.  11. 
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BrLL  FOR  DIVORCE. 

What  other  matters  may  be  included.    See  CHANCERY,  1. 

Effect  on  estate  by  the  entirety. 

Converts  it  to  one  in  common.    See  MARRIED  "WOMEN,  5. 

DOWER. 

Accretions  to  riparian  estate. 

1.  The  widow  of  one  who,  during  coverture,  was  a  riparian  proprie. 
tor,  becomes  dowable,  upon  his  death,  in  the  accretions  to  the  riparian 
estate.    Gale  v.  Kimie,  132. 

ELECTION. 

For  adoption  of  charter. 

1.  Omission  to  submit  minority  representation.  An  election  in  a  city 
to  determine  the  question  of  becoming  incorporated  under  the  act  of 
1872,  is  not  invalid  on  account  of  the  city  authorities  failing,  in  the  or- 
dinance calling  such  election  and  in  the  notices  thereof,  to  submit  at 
the  same  time  the  question  of  minority  representation.  City  of  Chicago 
V.  The  People  ex  rel.  496. 

2.  The  statute  itself  submits  the  question  of  minority  representation 
in  the  city  council,  at  the  same  time  and  place  that  the  question  of  be- 
coming incorporated  under  the  general  law  of  1872  is  submitted,  and  a 
vote  upon  minority  representation,  at  such  election,  is  rightful  and  legal, 
without  any  formal  submission  or  notice  thereof.    Ibid.  496. 

3.  Sufficiency  of'  notice  of  election.  The  statute  providing  for  an 
election  in  cities  upon  the  question  of  incorporation  under  the  act  of 
1872,  requires  the  mayor  and  common  council  to  submit  the  question  on 
the  requisite  petition,  and  to  appoint  a  time  and  place  or  places  at  which 
the  vote  may  be  taken,  and  that  the  mayor  shall  give  at  least  thirty  days' 
notice  of  such  election,  etc.,  but  there  is  no  requirement  that  the  notice 
shall  state  the  places  where  the  election  shall  be  held,  or  that  the  ques- 
tion of  minority  representation  is  to  be  voted  upon.  Therefore,  when 
the  places  of  holding  the  election  are  in  fact  appointed,  the  proceedings 
being  published,  and  the  notice  of  the  election  fails  to  state  the  places 
of  voting,  the  election  will  not  be  rendered  invalid  because  the  places 
of  voting  are  not  specified  in  the  notice.    Ibid.  496. 

4.  Effect  of  change  as  to  places  of  holding  election.  A  change  in  the 
places  of  holding  an  election  in  a  city,  of  the  question  of  becoming  in- 
corporated under  the  act  of  1872,  after  notice  of  the  election  is  given, 
owing  to  the  fact  that  in  several  wards  the  rooms  indicated  could  not  be 
procured,  when  the  resolution  making  such  changes  is  published  in  the 
corporation  newspaper  before  the  day  of  election,  will  not  invalidate  the 
election  so  held.    Ibid.  496. 
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6.  Irregulwrities  and  frauds  do  not  necessarily  vitiate.  The  fhct 
that  there  are  gross  irregularities  and  frauds  on  the  part  of  the  judge* 
of  election,  in  several  wards  in  a  city,  will  not  necessarily  render  the 
election  void.  Such  irregularities  and  frauds  may  furnish  grounds  for 
rejecting  the  returns  from  such  wards  as  evidence  of  the  votes  cast,  but 
this  may  not  change  the  result  as  canvassed  and  announced.  Gity  of 
Chicago  v.  The  People  ex  rel.  496. 

ERROR. 

iNTERLOCtrrORY  DECREE,  NOT  8TJBJKCJT  TO  BEVIKW.      See  PRACTICE  IN 

SUPREME  COURT,  1. 

ESTOPPEL. 
Its  application,  generally. 

1.  Where  an  act  is  done  or  a  statement  made  by  a  party,  which  can 
not  be  contradicted  or  contravened  without  fraud  on  his  part  and  injuiy 
to  others  whose  conduct  has  been  influenced  by  the  act  or  statement, 
the  character  of  estoppel  will  attach  to  what  would  otherwise  be  mere 
matter  of  evidence,  and  the  party  will  be  concluded  from  denying  or 
disproving  it.    International  Bank,  etc.  v.  Bowen  et  al.  541. 

To  SHOW  PAYMENT. 

2.  To  show  that  notes  secured  by  trust  deed  were  paid.  Where  a  party 
purchased  land  upon  which  there  was  a  deed  of  trust  to  secure  the  pay- 
ment of  two  notes  of  $5000  each,  the  payment  of  which  he  assumed, 
and  which  he  did  pay,  and  obtained  a  release  from  the  trustee,  and  after- 
wards procured  a  loan  of  $5000  of  a  bank,  giving  these  notes  as  collat- 
eral  security,  the  bank  having  no  notice  of  their  payment  or  of  the 
release,  and  such  loan  was  procured  by  his  and  others'  acts  and  reprc- 
Bentations  leading  to  the  belief  that  the  notes  were  unpaid,  and  the 
deed  of  trust  still  a  valid  and  subsisting  lien :  Held,  that  the  borrower 
and  those  co-operating  with  him  to  create  such  belief  and  cause  the 
loan,  were,  in  equity,  estopped  from  showing  and  insisting  upon  the 
fact  of  the  payment  of  the  notes,  and  the  release,  and  that  the  bank  was 
entitled  to  a  foreclosure  of  the  trust  deed,  to  the  extent  of  the  sum  due 
on  such  loan,  but  not  for  other  indebtedness  of  the  borrower.  Ibid. 
541. 

Applies  to  an  assignee. 

3.  From  one  having  notice.  Where  a  party  purchases  notes,  secured 
by  deed  of  trust,  of  a  bank,  whose  oflBcers  are  estopped  from  showing 
the  release  of  a  prior  deed  of  trust  and  payment  of  the  indebtedness 
secured,  against  another  bank  loaning  money  on  the  faith  of  the  prior 
trust  deed  being  valid,  such  purchaser,  in  equity,  will  stand  in  no  better 
position  than  the  bank  of  whom  he  purchased.     Ibid.  541. 

As  AGAINST  purchaser. 

4.  By  failing  to  give  notice  of  claim.  A  purchaser  of  lots  without 
notice  of  any  infirmity  in  the  title,  who  makes  valuable  improvements 
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thereon  under  the  daily  observation  of  one  claiming  an  equitable  right 
to  the  property  who  neglects  to  give  notice  of  his  claim,  will  be  pro- 
tected against  such  claim.     Eldridge  v.  Walker  et  al.  270. 

Op  INStTBANCB  COMPAJSTY. 

To  insist  on  forfeiture  of  policy.    See  INSURANCE,  22,  23. 

To  QUESTION  A  ROAD. 

By  receiving  damages.    See  HIGHWAYS,  6. 

EVIDENCE. 

Pakol  evidence. 

1.  To  show  service  or  publication  of  notice.  If  the  service  upon  de' 
fendants  is  by  summons,  verbal  testimony  can  not  be  received  to  prove 
or  aid  it,  but  if  the  service  is  by  publication  of  notice,  parol  evidence 
may  be  received  to  show  the  notice  was  duly  published.  Harris  v 
Lester  et  al.  307. 

2.  To  vary  written  articles.  Where  articles  of  partnership  showed, 
by  their  legal  effect,  that  the  interests  of  the  several  partners  were  equal 
in  the  whole  capital  stock,  including  a  house  and  machinery  put  in  by 
one,  in  the  absence  of  any  allegation  in  the  pleadings  showing  fraud  or 
mistake,  it  was  held,  that  parol  evidence  to  show  that  the  parties  inten- 
ded  their  interests  should  be  different,  was  properly  excluded.  Taft  et 
al.  Schwamb,  289. 

3.  To  supply  defect  in  written  contract  from  its  generality.  It  is 
competent  for  the  parties  to  a  written  contract  to  supply  any  supposed 
defect  in  the  contract,  as  to  the  quantity  of  the  work  to  be  done,  by 
parol  testimony.    Donlin  v.  Daeglin  et  al.  608. 

4.  Where  a  party  contracted,  in  writing,  to  do  the  mason  work  in 
rebuilding  a  court  house  which  had  been  burned,  the  walls  still  stand- 
ing,  according  to  plans  and  specifications  to  be  furnished,  the  contract 
failing  to  show  how  much  of  the  old  wall  was  to  be  taken  down  and  re- 
built, it  was  held,  that  parol  evidence  was  admissible  to  show  the  extent 
of  the  work  as  contemplated  by  the  parties  at  the  time  the  contract  was 
made,  and  that  such  testimony  did  not  vary  the  written  agreement. 
Ibid.  608. 

5.  To  show  that  a  deed  is  a  mere  security.  Parol  evidence  is  compe- 
tent to  show  that  a  deed,  absolute  on  its  face,  is  taken  merely  as  a  secu- 
rity for  the  repayment  of  money  advanced  as  a  loan,  but  the  evidence 
must  be  clear  and  satisfactory.    Low  et  al.  v.  Graff  et  al.  360. 

6.  To  show  other  insurance.  It  is  competent,  in  an  action  on  an  insur- 
ance  policy,  to  prove  by  parol  evidence  that  the  assured  had  obtained 
insurance  in  other  companies  on  the  same  property.  Knickerbocker  In- 
surance Go.  V.  Gould  et  al.  388. 

7.  To  avoid  acknowledgment  of  deed.  See  ACKNOWLEDGMENTS 
OF  DEEDS,  1. 
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8.  Weight  as  evidence,  a  matter  for  the  consideration  of  a  jury. 
Wliilst  it  may  be  true,  as  a  general  rule,  that  evidence  of  the  admissions 
of  parties  is  unsatisfactory,  it  is  not  necessarily  and  per  se  of  that  charac- 
ter. It  maj^  or  may  not  be  so,  according  to  the  circumstances  attending 
it,  from  which  the  jury  are  to  determine  wliat  weight  it  is  entitled  to, 
without  any  interference  in  that  respect  on  the  part  of  the  court.  Straub- 
Tier  et  al.  v.  Mahler,  21. 

Declarations  and  promises  op  PRiNciPAii. 

9.  As  against  surety.  Where  a  joint  suit  is  brought  against  the 
principal  and  surety  in  a  promissory  note,  but  the  surety  alone  is  in 
court,  and  the  principal  testities,  as  a  witness,  that  the  note  has  been 
paid,  evidence  as  to  any  promise  or  declarations  made  by  the  principal 
after  the  time  he  testified  the  note  was  paid,  is  not  competent  against 
the  surety,  the  principal,  in  such  case,  not  being  a  parly  to  the  action. 
Kirhpatrick  v.  Hawk,  122. 

10.  Where  one  of  the  makers  of  a  promissory  note,  who  was  not  a 
party  to  an  action  brought  on  it,  testified  on  behalf  of  another  maker, 
who  was  a  party,  that  the  note  had  been  paid,  and  no  inquiry  was  made 
of  him  in  relation  to  any  promises  or  declarations  made  by  him  subse- 
quent to  the  time  of  the  alleged  payment,  so  as  to  make  evidence  of 
such  promises  or  declarations  admissible  for  the  purpose  of  impeach- 
ing his  testimony,  evidence  in  regard  to  such  promises  or  declarations 
was  properly  excluded.    Ibid.  122. 

Proof  of  marriage. 

11.  May  be  shown  by  reputation.  Proof  of  actual  marriage  is  re- 
quired in  two  cases  only:  in  a  prosecution  for  bigamy,  and  in  an  action 
for  criminal  conversation.  In  other  cases  the  presumption  of  marriage 
may  be  indulged  in  from  cohabitation,  name,  reputation,  and  other  cir- 
cumstances.   Miller  et  al.  v.  White,  580. 

12.  In  trespass  by  a  woman  for  breaking  and  entering  her  house, 
removing  her  goods  and  chattels,  and  dispossessing  her  under  a  writ  ef 
restitution,  issued  upon  a  judgment  in  a  forcible  detainer  case  against 
the  lessee  after  the  expiration  of  the  term,  the  plaintifi'  claimed  to  be  a 
sub-lessee,  although  the  oi-iginal  tenant  still  continued  in  occupancy  as 
before  and  furnished  the  supplies ;  on  the  trial  the  defendants  oflered 
to  prove,  by  general  reputation  in  the  neighborhood,  that  the  original 
tenant  and  the  plaintifi",  if  not,  in  fact,  married,  were  cohabiting  on  the 
premises  as  man  and  wife,  which  the  court  refused  to  admit :  Held, 
that  the  court  erred  in  rejecting  the  evidence.    Ibid.  580. 

Proof  of  moral  character. 

13.  When  admissible.  The  general  rule  as  to  the  admissibility  of 
evidence  of  moral  character  and  conduct  of  a  person  in  society,  con- 
fines such  proof  to  three  classes,  viz:  1,  to  afford  a  presumption  that  a 
particular  party  has  or  has  not  been  guilty  of  a  criminal  act;  2,  to 

41— 80th  III. 
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affect  the  damages  in  particular  cases,  where  their  amo'^nt  depends 
upon  the  character  and  conduct  of  any  individual;  and  3,  to  impeach 
or  confii-m  the  veracity  of  a  witness.    Berdell  v.  Berdell,  604. 

Recitals  in  decree. 

14.  To  show  jurisdiction.  The  recitals  in  a  decree  or  order  are 
proper  evidence  to  show  jurisdiction,  in  a  collateral  proceeding.  Bowen 
et  al.  V.  Bond  et  al.  351. 

15.  Sufficiency  of  recital  to  show.  Where  an  order  for  the  sale  of 
land  by  an  administrator  recited,  "  and  now,  on  this  day,  came  the 
petitioners,  by  Cheney,  their  attorney,  and  made  proof  of  the  service  of 
notice  according  to  the  provisions  of  the  statute  in  such  case  made  and 
provided:  "  Held,  that  this  was  sufficient  to  show  service  of  notice  of 
the  application,  together  with  a  copy  of  the  account  and  petition  as 
authorized  by  the  Revised  Statutes  of  1845,  and  gave  the  court  jurisdic- 
tion of  the  parties.     Ibid.  351. 

Files  and  papers  of  different  suit. 

16.  Suit  on  replevin  bond.  In  a  suit  upon  a  replevin  bond,  the  affi- 
davit, declaration,  writ  and  indorsements  thereon,  and  other  papers  and 
files  in  the  replevin  suit,  when  identified,  and  the  judgment,  are  admis- 
sible in  evidence  on  behalf  of  the  plaintiff.  Stevison  et  al.  v.  Earnest, 
513. 

Record  and  piles  op  other  courts. 

17.  While  it  is  improper  in  the  clerk  of  a  court  to  allow  the  records 
or  files  in  a  cause  to  be  taken  from  his  custody  to  be  used  in  the  courts 
of  a  different  county,  yet  if  they  are  produced  in  another  court  and 
identified,  they  are  admissible  in  evidence.    Ibid.  513. 

Answer  in  chancery. 

18.  After  it  has  been  withdrawn.  Where  a  party  withdraws  his 
answer  to  a  bill  for  divorce,  and  suffers  a  decree  to  pass  for  want  of  an 
answer,  he  can  not,  afterwards,  in  a  contest  as  to  the  custody  of  a  child, 
read  the  same  in  evidence,  as  it  ceases  to  exist  as  an  answer  after  with- 
drawal.    Wilkinson  v.  Deming,  342. 

To  explain  or  contradict  record. 

19.  The  record  of  a  court  can  never  be  contradicted,  varied  or  ex- 
plained by  evidence  beyond  or  outside  the  record  itself.  The  r-ecord 
must  be  ti'ied  and  construed  by  itself.  This  rule  applies  to  evidence  to 
contradict  the  finding  of  a  court  as  to  its  jurisdiction  by  the  due  publi- 
cation  of  notice.    Harris  v.  Lester  et  al.  307. 

To  PROVE  existence  op  highway. 

20.  Eecord  of  judgment  for  obstructing.  The  record  of  a  Judgment 
recovered  against  a  party  in  a  suit  by  the  town  authorities  for  obstruct- 
ing a  highway,  is  not  conclusive  evidence  of  the  existence  of  a  public 
highway  at  a  point  in  dispute,  in  a  suit  by  the  owner  of  land  to  enjoin 
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such  town  authorities  from  opening  a  road  over  his  land  at  the  disputed 
point.    Melntyre  et  al.  v.  Storey,  127. 

Experts — to  prove  custom  or  usage. 

21.  Where  the  plaintiff,  to  show  he  was  employed  by  the  defendant 
to  superintend  the  construction  of  a  building,  proved  by  witnesses  a 
custom  that  the  emplojTucnt  of  an  architect  to  make  plans  and  designs 
for  a  building,  carried  with  it  an  employment  to  superintend  its  con 
struction,  it  was  held,  error  to  refuse  to  allow  the  defendant  to  show 
there  was  no  such  custom,  except  by  architects.  Such  custom  must  be 
as  well  known  to  builders  and  contractors  as  to  architects,  and  does  not 
require  special  skill  or  science  to  know  of  its  existence.  Wilson  v. 
Bauman  et  al.  493. 

Opinions  of  witnesses. 

22.  Where  one  of  the  questions  in  a  case  was,  whether  the  plaintiff, 
in  a  suit  against  a  bridge  company  for  damages  occasioned  by  its  neg- 
ligence, had  been  guiltj^  of  contributoiy  negligence  in' driving  upon  the 
bridge  with  a  top-heavj-  load  during  a  high  wind,  it  was  held  to  be 
erroneous  to  permit  the  plaintiff  to  testify  as  tn  what  he  thought  about 
the  danger  of  doing  what  he  did,  and  that  he  should  have  simply  stated 
the  facts,  and  left  it  to  the  jury  to  draw  the  conclusion  from  the  facts, 
whether,  as  a  man  of  ordinary  prudence  and  caution,  he  ought  to  have 
known  it  was  dangerous  to  attempt  to  do  as  he  did.  Sterling  Bridge 
Go.  V.  Pearl,  251. 

To  rebut  the  inference  op  malice. 

23.  In  trespass.  Where  a  chattel  mortgage  on  household  goods  was 
given  at  ten  o'clock  in  the  morning,  and  the  mortgagee's  agent  seized  and 
removed  the  property  at  six  o'clock  in  the  evening  of  the  same  day,  under 
a  clause  giving  him  the  right  to  take  possession  when  he  should  feel 
himself  insecure  or  unsafe,  and  he  is  sued  in  trespass,  it  was  h£ld,  that 
he  had  the  right  to  prove  by  the  agent  his  directions  as  to  taking  pos- 
session, to  disprove  the  inference  of  malice  arising  from  the  fact  of 
taking  the  property  at  an  imusual  hour,  without  previous  notice.  Da- 
venport V.  Ledger,  574. 

Relevancy — o  enerally. 

24.  That  party  went  under  different  names.  In  trespass  by  a  mortga- 
gor of  chattels,  against  the  mortgagee,  for  wi-ongfully  taking  possession 
of  the  property,  it  is  not  proper  to  allow  the  defendant  to  show  that  the 
plaintiff  had  signed  other  papers  by  a  different  name,  or  had  gone  by 
another  name.  The  party  can  not  be  impeached  in  this  way.  H)id. 
574. 

25.  Proof  of  Bubseqtient  contracts,  as  showing  settlement  of  afoi-mer 
transaction.  A  party,  as  agent,  sold  a  tract  of  land  subject  to  the  ratifi- 
cation of  his  principal,  with  the  agreement  that  if  not  ratified  he  would 
refund  to  the  purchaser  the  money  paid  by  him.    The  principal  refused 
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to  ratify.  In  a  suit  brought  by  the  purchaser  for  the  money  so  paid  by 
him,  it  was  held,  that  evidence  of  subsequent  contracts  between  the  par- 
ties was  irrelevant,  unless  it  was  proposed  to  show  that  in  making  such 
subsequent  contracts,  the  matter  of  the  money  to  be  refunded  under  the 
first  contract  was,  in  some  way,  adjusted.    Evans  v.  George  et  al.  51. 

Proof  of  execution  op  instritment. 

26.  Whether  subscribing  witnesses  must  be  called.  It  is  not  necessaiy 
to  produce  the  subscribing  witness  to  testify  to  the  execution  of  an 
instrument  when  he  is  beyond  the  reach  of  the  process  of  the  comt,  or, 
upon  diligent  inquiry,  can  not  be  found.  In  such  case  the  execution 
may  be  proved  bj^  other  evidence.  Hartford  Life  and  Annuity  Insu- 
rance Co.  V.  Gray  et  al.  28. 

Burden  of  proof. 

27.  To  establish  highway.  On  a  bill  to  enjoin  the  defendants  from 
tearing  down  the  fence  of  complainant,  where  the  defendants  insist  ou 
their  right  to  remove  the  fence  because  they  are  commissioners  of  high- 
ways, and  the  fence  is  an  obstruction  to  a  public  highway,  the  burden 
of  proving  that  there  is  a  highway  at  the  place  where  the  fence  is,  is 
upon  them.    Mclntyre  et  al.  v.  Storey,  127. 

28.  As  to  knowledge  of  contents  of  writing  signed  by  a  party.  When 
the  genuineness  of  a  signature  to  an  instrument  is  established,  it  affords 
prima  facie  evidence  that  the  contents  of  the  instrument  were  known  to 
the  subscriber,  and  that  it  is  his  act,  and  hence  the  burden  of  proof  is 
upon  those  who  assert  the  contrary,  to  overcome  this  prima  facie  evi- 
dence.   Hartford  Life  and  Annuity  Insurance  Co.  v.  Gray  et  al.  28. 

29.  To  open  a  settlement  of  accounts.    See  SETTLEMENT,  1. 

Degree  op  evidence. 

30.  In  action  to  recover  penalty.  In  an  action  to  recover  a  penalty 
or  fine  for  the  violation  of  a  town  ordinance,  it  is  error  to  instruct  the 
jury  that  a  preponderance  of  evidence,  only,  is  required  to  convict. 
Euth  V.  City  of  Abingdon,  418. 

31.  To  avoid  limitation — slight  evidence  not  sufficient.  See  LIMI- 
TATIONS, 7. 

Preponderance. 

32.  In  a  particular  case.  In  an  action  upon  bills  of  exchange  drawn 
on  and  accepted  by  defendants,  the  defense  was,  that  the  bills  were 
drawn  and  accepted  in  payment  for  oil  sold  by  plaintiffs,  in  Pennsyl- 
vania, to  be  shipped  to  defendants,  in  New  York,  and  to  be  of  a  good 
and  merchantable  quality,  and  that  the  oil,  when  shipped,  was  not  of 
such  quality,  but  was  worthless.  The  only  evidence  in  support  of  the 
defense  was  the  testimony  of  one  of  the  defendants,  weakly  sustained 
by  another.  It  appeared  that,  when  the  oil  was  shipped,  it  was  inspec- 
ted by  the  agent  of  defendants,  and  passed  such  inspection  as  good  and 
merchantable  oil,  and  it  was  held,  that  the  preponderance  of  the  evi- 


INDEX.  645 

EVIDENCE.    Preponderance.    Continued. 

dence  was  in  favor  of  plaintiffs,  and  that  they  should  recover.    Brown 
et  al.  V.  Pierce  et  al.  214. 

In  suit  by  wife  for  sale  of  liquor  to  husband. 

On  question  of  damages.    See  INTOXICATING  LIQUORS,  1,  2. 

EXCEPTIONS  AND  BILLS  OP  EXCEPTIONS. 
Bills  op  exceptions. 

1.  Whether  necessary.  If  a  case  is  called  and  tried  out  of  its  regular 
order,  iu  the  inferior  court,  and  a  party  desires  to  save  the  question,  he 
must  have  the  fact  incorporated  in  a  bill  of  exceptions,  as  the  presump- 
tion will  be,  in  the  absence  of  proof,  that  the  cause  was  called  and  tried 
in  its  regular  order  on  the  docket.    Bill  v.  Mulford,  82. 

2.  Where  the  court  renders  judgment  in  favor  of  defendant,  notwith- 
standing a  general  finding  in  favor  of  plaintiff,  there  being  also  special 
findings  as  to  certain  interrogatories,  and  this  is  assigned  for  error,  no 
bill  of  exceptions  is  necessary',  as  the  motion  for  such  judgment  admits 
the  evidence  sufficient  to  warrant  the  special  finding  of  facts.  Dimick, 
Admr.  v.  Chicago  and  Northwestern  Raihcay  Co.  338. 

3.  Should  contain  excluded  evidence.  If  a  party  wishes  to  rely  upon 
the  exclusion  of  evidence  by  the  court  below  as  ground  for  reversing 
the  judgment,  he  should  preserve  such  excluded  evidence  in  the  bill  of 
exceptions,  and  if  he  fails  to  do  so,  the  Supreme  Court  can  not  pass 
upon  the  question.    Stack  v.  The  People,  32. 

4.  Presumption.,  when  it  does  7\ot  purport  to  contain  all  the  evidence. 
Where  the  bill  of  exceptions  fails  to  show  that  it  contains  all  the  evidence 
introduced  on  the  trial,  it  will  be  presumed  that  other  evidence  was  in- 
troduced sufficient  to  authorize  the  verdict  of  the  jury.    Ibid.  32. 

EXECUTION. 

From  court  that  is  abolished. 

1.  Is  void  as  well  as  sale  under  it.  "WTiere  a  court  is  abolished  by  an 
act  of  the  legislature,  and  the  whole  jurisdiction  transferred  to  another 
court,  an  execution  issued  out  of  the  court  so  abolished  is  void,  and  a 
sale  made  under  such  an  execution  is  a  nullity.  Haii'is  et  al.  v.  Oomell 
et  al.  54. 

To  ENFORCE  DECREE.    See  DIVORCE  AND  ALIMONY,  8. 

For  damages  on  right  of  way.    See  RIGHT  OF  WAY,  5. 

FAILURE   OF   CONSIDERATION.     See  CONSIDERATION,  1;  JU- 
DICIAL SALES,  4. 

FORCIBLE  DETAINER. 
Who  bound  by  judgment. 

1.  When  sub-lessee  hound  by  judgment  to  which  he  is  no  party.  Where 
a  tenant  of  a  demised  building  sewelly  sublets  the  same  to  another 
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person  living  with  him,  without  the  knowledge  of  the  landlord,  and 
both  occupy  the  premises  as  before,  and  such  sub-lessee,  when  examined 
as  a  witness  on  the  trial  of  an  action  of  forcible  detainer  against 
the  original  lessee,  makes  no  claim  to  the  property,  the  sub-tenant,  after 
judgment  for  possession,  will  not  be  allowed  to  iriterfere  and  set  up  her 
rights  there  for  the  first  time,  but  will  be  bound  by  the  judgment. 
Miller  et  al.  v.  White,  580. 
Does  not  defeat  right  of  re-entry.  See  LANDLORD  AND  TEN- 
ANT, 7. 

FORECLOSURE.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  11 

to  14. 

FORFEITURE. 

Op  purchase. 

For  non-compliance.    See  CONTRACfrS,  17. 

FORMER  ADJUDICATION. 

Conclusive  effect. 

1.  On  rights  of  parties  as  to  matters  involved  therein.  On  the  hear 
ing  of  a  bill  filed  by  a  creditor  against  the  wife  of  his  debtor,  to  set 
aside  a  deed  from  the  husband  and  wife  to  a  third  party,  and  a  deed 
from  such  third  paiiy  to  the  wife,  it  appeared  that  the  complainant  in 
such  suit  had,  after  the  execution  of  the  deeds  so  sought  to  be  set  aside, 
purchased  the  property  in  said  deeds  described,  from  the  husband,  and 
taken  a  deed  from  him  to  one  who  held  it  in  trust  for  complainant ; 
that  the  wife  refused  to  join  in  such  deed,  and  afterwards  filed  a  bill  to 
set  the  same  aside  as  a  cloud  upon  her  title,  derived  through  the  deed 
from  the  grantor  of  her  husband  and  herself;  that  on  the  hearing  of 
said  bill,  the  trustee  of  complainant  defended  as  his  trustee.  The  com- 
plainant  was  himself  present,  both  in  person  and  by  attorney,  and  the 
court  rendered  a  decree  in  accordance  with  the  prayer  of  her  bill :  Held, 
that  this  adjudication  was  conclusive,  as  between  the  complainant  and 
defendant,  as  to  the  validity  of  the  title  of  defendant,  and  that  the  ques- 
tion could  not  be  again  litigated  by  complainant  on  a  bill  to  set  aside 

•  the  deed  to  defendant.    Peterson  et  al.  v.  Nehf,  35. 

Who  are  bound  by. 

2.  Parties  within  the  meaning  of  the  law.  Whilst  it  is  true  that  par- 
ties to  a  decree  in  chancery  are  concluded  by  it,  it  is  also  true  that  only 
parties  whose  interest  can  be  affected  can  be  parties  to  a  judicial  pro- 
ceeding.   Harris  et  al.  v.  Cornell  et  al.  54. 

8.  So,  where  a  bill  was  filed  seeking  to  atfect  the  title  to  certain  real 
estate  which  had  been  claimed  by  one  who,  before  the  filing  of  the  bill 
had  been  adjudged  a  bankrupt  by  the  District  Court  of  the  United 
States,  under  the  bankrupt  law  of  the  United  States,  of  1841,  and  an  as- 
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signee  of  his  estate  appointed,  it  was  held,  that  althoiiffh  the  bankrupt 
was  named  as  the  paity,  he  was  not,  within  the  meaninG:  of  the  law,  a 
party  to  the  proceeding  for  the  purpose  of  concluding  those  claiming 
title  to  the  land,  through  him,  and  that  they  were  not  allected  by  the 
decree  rendered  in  the  case.    Harris  et  al.  v.  Cornell  et  nl.  54. 

4.  The  assignee  in  bankruptcy  in  such  case  was  an  indispensable 
party  to  the  proceedings,  being  the  holder  of  the  title  of  the  bankrupt, 
and  if  he  was  not  made  a  party,  no  decree  affecting  the  properly  could 
bind  him.    Ibid.  54 

JTRAUD. 

As  TO  CREDITORS. 

1.  Possession  as  agent  not. fraudulent.  Wliere  an  uncle  of  a  party, 
in  good  faith,  purchased  a  lot  of  goods  and  put  such  party  in  posses- 
sion, as  agent,  to  carry  on  and  conduct  the  business  lor  him,  the  nephew 
to  have  his  living  and  that  of  his  family  from  the  proceeds  of  sales, 
and  nothing  more,  and  the  business  was  conducted  by  the  nepliew  as 
agent,  his  bank  account  was  kept  in  his  name  as  agent,  and  he  drew  his 
checks  the  same  way,  and  on  his  bill  heads  and  on  his  wagons  was  the 
same  notification,  it  was  Tield,  on  bill  by  a  creditor  whose  debt  was  in- 
curred before  this  arrangement,  that  the  transaction  was  not  fraudulent, 
and  that  the  goods  so  purchased  and  used  could  not  be  subjected  to  the 
payment  of  the  nephew's  debt.    Ih-eyer  et  al.  v.  Durand  et  al.  561. 

Inter  partes,  sale. 

2.  Representations  not  relied  on,  no  ground  for  avoiding  contract. 
The  fact  that  the  owner  of  property  which  is  the  subject  of  a  contract 
makes  representations  as  to  their  quality  which  prove  to  be  untrue,  will 
not  furnish  ground  for  avoiding  liability  under  the  contract,  where  the 
other  party  does  not  rely  on  such  representations,  but  enters  into  the 
contract  upon  his  own  investigation  and  examination.  Fauntleroy  et 
al.  V.  Wilcox  et  al.  ¥11. 

3.  A  party  disposing  of  logs  to  be  manufactured  into  lumber,  is  not 
required  to  under-estimate  their  value,  but,  on  the  other  hand,  he  will 
have  the  clear  right  to  extol  their  superior  quality,  by  any  and  all  fair 
means,  to  procure  a  good  price,  and  if  he  refuses  to  warrant  their  qual 
ity,  and  requires  the  other  party  to  examine  for  himself  before  making 
the  contract,  such  other  party  will  have  no  right  to  complain,  though 
the  seller  gave  it  as  his  opinion  that  the  logs  would  produce  a  greater 
per  cent  of  superior  lumber  than  was  actually  realized.    Ibid.  477. 

4.  Every  false  affirmation  does  not  amount  to.  While  it  is  true  that 
fraud  vitiates  all  contracts,  yet  eveiy  false  affirmation  does  not  amount 
to  a  fraud.  A  knowledge  of  the  falsity  of  the  representation  must  rest 
with  the  party  making  it,  and  he  must  use  some  means  to  decieve  or 

circumvent.     Ibid.  477. 
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False  representations  in  application  for  insitrance. 
WJien  not  fraudulent.     See  INSURANCE,  2. 

Agreement  to  cancel  and  withdraw  money  paid  on  subscription. 
Void  for  fraud.    See  SUBSCRIPTIONS,  4. 

In  procuring  acknowledgment  op  deed. 

May  he  shown  ly  parol.  See  ACKNOWLEDGMENTS  OF  DEEDS,  1. 
Rescission  op  contract  for  fraud. 

In  equity.    See  CHANCERY,  10,  11. 

FRAUDULENT  CONVEYANCE. 

What  is,  in  law. 

1.  Conveyance  of  property  to  place  it  beyond  the  reach  of  creditors  is 
fraudulent  in  law.  A  debtor  in  failing  circumstances  is  only  allowed 
to  place  his  property  beyond  the  reach  of  his  creditors  by  making  a 
general  assignment  of  it,  when  he  does  so  for  the  benefit  of  the  credi- 
tors, by  devoting  it  unreservedly  to  the  payment  of  his  debts,  and  not 
with  a  view  lo  his  advantage,  in  delaying  until  a  favorable  time  the 
appropriation  of  the  property  for  such  purpose.  Phelps  et  al.  v.  Curts 
et  al.  109. 

%.  A  conveyance  by  a  debtor  in  failing  circumstances  of  all  his  pro- 
perty for  the  purpose  of  placing  it  out  of  the  reach  of  creditors,  not  for 
the  purpose  of  depriving  them  of  all  benefit  of  the  property,  but  to  pre- 
vent its  sacrifice  for  the  payment  of  their  claims  by  enforcement  of  legal 
remedies,  and  to  await  favorable  opportunities  for  disposing  of  the  pro- 
perty and  applying  it  to  the  satisfaction  of  the  claims,  is  fraudulent  in 
law,  although  there  may  be  no  fraud  in  fact  intended  by  such  debtor. 
Ibid.  109. 

3.  When  only  constructively  fraudulent.,  may  be  upheld  as  to  one 
guilty  of  no  actual  fraud.  Where  a  security  or  conveyance  is  set  aside 
as  constructively  fraudulent,  it  may  be  upheld  in  favor  of  one  not 
guilty  of  any  actual  fraud  to  the  extent  of  the  actual  consideration,  and 
be  vacated  as  to  the  excess.    Ibid.  109. 

4.  Conveyance  by  grantee  in  a  fraudulent  conveyance  to  secure  a  bona 
fide  debt  of  the  debtor  grantor.  A  debtor  in  failing  circumstances  con- 
veyed to  his  brother  all  his  propertj^,  and  the  brother  took  up  notes 
which  the  owner  of  the  property  owed  to  another  brother,  and  gave  hia 
own  notes  for  the  amount  thereof,  with  the  understanding  that  he  was 
to  pay  them  out  of  the  proceeds  of  the  sale  of  the  property  conveyed  to 
him,  or  he  was  to  have  the  privilege  of  paying  in  property,  at  cash 
value.  Afterwards  he  conveyed  to  the  brother  holding  his  notes  a  por. 
tion  of  the  property,  with  a  verbal  agreement  that,  upon  pajinent  of 
the  notes,  the  propert}^  so  conveyed  should  be  reconveyed  to  him :  Held, 
that  although  the  conveyance  by  the  failing  debtor  to  his  brother  was 
fraudulent  as  against  creditors,  yet  the  conveyance  by  that  brother  to 
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the  other,  being  for  the  purpose  of  securing  a  bona  fide  indebtedness, 
was  not  void,  but  should  be  treated  as  a  mortgage;  and  that  upon  a 
creditor's  bill  to  set  aside  such  conveyances,  the  decree  should  be  that 
such  second  conveyance  be  treated  as  a  mortgage,  and  that  the  debt  in- 
tended to  be  secured  thereby  have  precedence  over  the  other  debts  of  the 
debtor,  and  be  first  paid.     Phelps  et  al.  v.  Gurts  et  al.  109. 

GUARDIAN  AND  WARD. 
Whether  guakdian  individually  liable. 

1.  On  contract  in  respect  to  ward's  property.  A  guardian  can  not, 
by  his  own  contract,  bind  the  person  or  estate  of  his  ward;  but  if  he 
promises,  on  a  sufficient  consideration,  to  pay  the  debt  of  his  ward,  he 
is  personally  bound  by  it,  although  he  expressly  promises  as  guardian. 
And  a  guardian  who  thus  discharges  the  debt  of  his  ward,  may  lawfully 
indemnify  himself  out  of  the  ward's  estate,  or,  if  he  be  discharged  from 
his  guardianship,  he  may  have  an  action  against  the  ward  for  money 
paid  for  his  use.     Sperryx.  Fanning  et  al.  371. 

2.  Where  a  guardian  contracted,  as  such,  for  stone  for  a  building  for 
his  ward,  and  signed  the  same  as  guardian,  and  the  contract  did  not 
assume  to  bind  the  ward,  and  did  not  limit  the  guardian's  liability  by  a 
provision  that  the  price  should  be  paid  from  the  assets  belonging  to  the 
ward  in  the  guardian's  hands:  Held,  that  the  guardian  was  personally 
liable  on  the  contract.     Ibid.  371. 

Testamentary  guardian. 

Who  may  appoint.    See  DIVORCE  AND  ALIMONY,  4. 

GUARANTY. 

Liability  op  guarantor  of  note. 

1.  Does  not  depend  on  solvency  of  mak&r.  The  liability  of  the  guarantor 
of  a  promissory  note,  whose  guaranty  is  absolute  and  unconditional, 
does  not  depend  upon  the  solvency  or  insolvency  of  the  maker  or  in- 
dorser,  and  the  holder  is  not  required  to  institute  any  proceedings 
against  the  maker.    Penny  v.  Crane  Brothers'  Manufacturing  Co.  244. 

2.  Not  released  by  payee  taking  collateral  security.  Taking  a  note 
as  collateral  security  to  another  note,  upon  which  there  is  an  absolute 
guaranty,  and  transferring  the  collateral  note,  the  original  all  the  time 
remaining  in  the  hands  of  the  payee,  does  not  release  the  guarantor. 
Ibid.  244. 

HIGHWAYS. 

Op  establishing  akd  vacating  road. 

1.  The  petition.  A  fair  interpretation  of  sections  69  to  77  inclusive, 
of  chapter  121  of  Revised  Statutes  of  1874,  warrants  including  a  prayer 
for  a  new  load  and  for  vacating  an  old  road  in  the  same  petition.  An- 
derson V.  Wood  tt  al.  15. 
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2.  Decision  of  commissioners — when  to  ie  reduced  to  writing.  The 
commissioners  of  highways  met  on  the  day  named  in  the  notice,  and 
went  upon  and  viewed  tlie  line  of  a  proposed  road,  and  afterwards,  and 
on  the  same  day,  announced  publicly  that  they  would  not  order  the 
road  to  be  established,  which  decision  was  not  committed  to  writing 
until  two  days  afterwards,  when  it  was  filed  in  the  office  of  the  town 
clerk :  Held,  that  this  was  a  substantial  compliance  with  section  73  of 
the  Road  and  Bridge  Law  of  1874.    Anderson  v.  Wood  et  al.  15. 

APPEAIi  FROM  ORDER  REFUSING  TO  LAY  OUT  ROAD. 

3.  Appearance  before  supervisors  waives  irregularities.  Where  an 
appeal  is  taken  from  the  decision  of  commissioners  of  highways  refus- 
ing to  establish  a  road,  to  three  supervisors,  if  the  commissioners  of 
highways  and  two  of  the  petitioners  appear  before  the  supervisors  on 
the  day  fixed  by  them,  any  informality  there  may  be  in  the  notice  is 
waived,  and  if  a  postponement  of  the  action  of  the  supervisors  is  then 
and  there  had  to  a  future  day  by  common  consent,  it  is  regular.  Ibid.  15. 

4.  Appearance  of  parties  at  an  adjourned  meeting  cures  irregularity 
in  the  adjournment.  Where  the  supervisors,  to  whom  an  appeal  has 
been  taken  from  the  decision  of  the  commissioners  of  highways,  meet 
with  the  commissioners  and  two  of  the  petitioners  at  a  time  and  place 
fixed  by  the  supei-visors,  and,  by  common  consent,  their  action  is  post- 
poned to  another  time,  when  they  meet  again,  and  the  supervisors  ren- 
der their  decision,  the  last  meeting  cures  any  irregularity  there  may  have 
been  in  the  adjournment  of  the  first.    Ibid.  15. 

Variance  in  description. 

5.  When  not  material.  Where  the  court  can,  from  the  petition  for 
the  establishment  of  a  road,  the  order  establishing  it,  and  the  plat 
thereof,  locate  the  road,  without  any  difficulty,  as  the  same  road  de- 
scribed in  the  complaint  for  obstructing  a  road,  there  is  no  substantial 
variance,  although  some  of  the  points  on  the  line  of  the  road  may  be 
described  in  diflFerent  language  in  diflFerent  parts  of  the  proceedings. 
Kile  V.  Town  of  Yellowhead,  208. 

Estoppel  to  question  proceedings. 

6.  By  receiving  damages  awarded.  Where  a  road  is  ordered  to  be 
opened,  and  the  owner  of  land  over  which  it  passes  receives  the  money 
awarded  to  him  as  damages  by  the  commissioners  of  highways,  he  is 
estopped  from  alleging  that  the  proceedings  were  void.    Ibid.  208. 

CJOMMISSIONERS  OP  HIGHWAYS. 

7.  Power  to  levy  tax.  The  commissioners  of  highways,  in  discharg- 
ing their  duties,  are  required  carefully  to  estimate  the  sum  necessary  to 
be  eipended  in  their  township  for  roads  and  bridges  for  the  ensuing 
year,  and  to  levy  the  same,  if  it  does  not  exceed  forty  cents  on  the  $100 
worth  of  taxable  property,  and  return  the  same  to  the  county  clerk  on 
or  before  the  Tuesday  next  preceding  the  annual  meeting  of  the  board 
of  supervisors,  in  September.    They  are  limited  to  what  will  be  re. 
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quired  in  defraying  the  cost  of  keeping  in  repair  the  roads  and  bridges 
for  the  ensuing  year.     Commissioners  of  Highways,  etc.  v.  Newell  et  nl. 

587. 

8.  If  the  levy  of  forty  cents  on  the  $100  worth  of  taxable  properly 
is  not  sufficient,  they  must  call  upon  the  people  to  vote  an  additional 
amount,  which  is  limited  to  sixty  cents  on  the  $100,  or  for  power  to 
borrow  money.    Ibid.  587. . 

9.  Power  to  contract  debts.  The  commissioners  of  highways  being 
powerless  to  borrow  money,  are  equally  so  to  contract  indebtedness,  ex- 
cept  that  they  may  have  such  work  done  and  repairs  made,  and  give 
orders  on  their  treasurer,  to  the  extent  and  not  beyond  the  amount  of 
tax  already  actually  levied  by  them.  After  this  levy  is  made  tliey  may 
incur  indebtedness  in  the  discharge  of  their  duties,  before  its  collection. 
Ibid.  587. 

10.  When  estimate  to  be  made.  The  fiscal  year  commences  with  the 
Tuesday  preceding  the  annual  September  meeting  of  the  county  board, 
and  it  is  at  that  time  the  commissioners  are  required  to  make  their  esti- 
mates, and  levy  of  the  tax,  to  meet  the  expenses  until  the  corresponding 
period  of  the  next  year.    Ibid.  587. 

11.  The  commissioners  of  highways  have  no  legal  power  to  incur 
indebtedness  for  road  and  bridge  purposes,  in  any  fiscal  year,  beyond 
the  amount  of  the  taxes  already  levied  for  that  year.  In  other  words, 
they  can  in  no  one  year  expend  lawfully  more  than  the  tax  levied  for 
that  year.     Ibid.  587. 

Proop  of  existence.    See  EVIDENCE,  19. 

BtTRDEN  OF  PROOF  TO  SHOW.    Same  title,  26. 

Dedication  op,  how  shown.    See  DEDICATION,  1. 

HOMESTEAD. 

Against  whom  allowed. 

1.  Does  not  extend  to  widow  as  against  the  heirs  and  their  grantees, 
under  acts  of  1851  and  1857.  The  acts  of  1851  and  1857,  in  relation  to 
homestead,  only  created  an  exemption  from  forced  sales  or  alienations 
by  the  husband,  and  did  not  extend  to  the  widow  the  right  of  home, 
stead  in  premises  of  which  her  husband  died  seized,  as  against  the 
heirs  or  the  grantees,  or  purchasers  from  the  heirs.    Fight  v.  Roll,  84. 

HUSBAND  AND  WIFE. 

Right   op  wife   to  induce   heb   husbaito  to  insure.    See  INSU- 
RANCE, 13. 

IMPRISONMENT. 
Enforcement  op  decree  by.    See  DIVORCE  AND  ALIMONY,  13, 14. 
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Nature  of  proceeding. 

1.  A  preventi've  remedy  only.  An  injunction  is  a  preventive  remedy 
merely,  and  can  not  be  so  framed  as  to  command  a  party  to  undo  what 
lie  has  done.    Fisher  v.  Board  of  Trade  of  Chicago  et  al.  85. 

Restraining  proceedings  for  right  op  way. 

2.  After  reasonable  time.    See  RIGHT  OF  WAY,  3. 

Damages  on  dissolution. 

3.  After  the  dissolution  of  an  injunction  the  defendant  may  file  his 
suggestions  and  claim  damages,  at  any  time  before  the  decree  is  signed 
and  filed,  and  the  court  may  dispose  of  the  suggestions  even  after  the 
decree  is  filed.  It  is  error  to  refuse  leave  to  file  them  before  the  decree 
is  filed.     Wing  et  al.  v.  Dodge  et  al.  564. 

Order  granting  preliminary  injunction. 

4.  Not  reviewable  on  error.  See  PRACTICE  IN  SUPREME 
COURT,  1. 

INSANE  PERSON. 
Appointment  of  conservator. 

Can  not  be  questioned  collat&rally.    See  CONSERVATOR,  1. 

SALE  OF  REAL  ESTATE.    Same  title,  2,  3,  4. 

INSTRUCTIONS. 
Of  their  qualities. 

1.  Assuming  that  there  is  a  custom.  An  instruction  which  assumes 
that  there  was  some  general  custom  or  usage,  instead  of  leaving  that 
fact  to  be  found  by  the  jury,  is  erroneous.     Wilson  Y.Bauman  et  al.  493. 

2.  As  to  presumption  of  law.  An  instruction  as  to  what  the  pre- 
sumption of  law  is,  upon  a  question  of  disputed  fact,  is  extremely 
likely  to  mislead  a  jury,  and  should  not  be  given.  Guardian  Mutual 
Life  Insurance  Co.  v.  Hogan,  35. 

3.  As  to  exemplary  damages.  The  employment  of  the  words  "  puni- 
tive damages,"  instead  of  "  exemplary  damages,"  in  an  instruction,  is 
not  material,  as  they  are  synonj^mous.    Both  v.  Eppy,  283. 

4.  Based  upon  irrelevant  testimony.  Where  irrelevant  testimony  has 
been  introduced,  on  the  trial  of  a  case,  it  is  error  for  the  court  to  give 
instructions  based  upon  hypothetical  cases  supposed  to  have  been  made 
by  such  evidence.    Evans  v.  George  et  al.  51. 

5.  Based  upon  a  partial  view  of  the  facts.  An  instruction  which 
undertakes  to  give  a  summary  of  the  principal  facts,  but  directs  the 
attention  of  the  j  ury  only  to  those  favorable  to  one  of  tlie  parties,  leaving 
out  of  view  all  that  tend  to  illustrate  the  theory  of  the  other  party,  is 
objectionable.     Ibid.  51. 
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6.  When  erroneous,  not  cured  by  others.  Wliere  one  instruction  is 
given  authorizing  a  recovery  against  a  railroad  for  injuries  caused  by 
the  negligence  of  its  servants,  which  contains  no  requirement  of  care 
or  caution  on  the  part  of  the  injui-ed  party,  the  error  will  not  be  cured 
by  other  instructions .  which  do  contain  such  requirement.  Chicago, 
Burlington  and  Quincy  Railroad-Go.  v.  Harwood,  88. 

INSURANCE. 

Of  the  application. 

1.  Presumed  to  be  made  by  the  party  signing  it.  It  may  be  shown, 
in  actions  upon  insurance  policies,  that  the  applicant  for  the  policy  did 
not,  in  fact,  make  the  representations  as  shown  by  tlie  application,  and 
that  the  application  was  filled  out  by  the  agent  of  the  company,  who 
inserted  the  statements  claimed  to  be  false,  of  his  own  accord,  but  the 
court  will  not,  in  the  absence  of  proof,  presume  the  application  was 
thus  made  out,  but  on  the  contrary,  that  the  party  signing  it  knew  and 
indorsed  its  contents.  Hartford  Life  and  Annuity  Insurance  Go.  v 
Chay  et  al.  28. 

2.  False  representntio7is  made  to  an  agent  of  a  company,  icho  knoics 
they  are  false,  but  adopts  them  as  true,  does  not  amount  to  a  fraud  on 
the  company.  Where  the  agents  of  a  life  insurance  company  solicited 
a  party  to  take  out  a  policy  of  insurance  on  his  life,  which  he  declined 
to  do,  but  suggested  taking  one  in  the  name  of  his  father,  on  the  life  of 
the  father,  for  his  benefit,  and  thereupon,  without  the  knowledge  of  the 
father,  and  with  full  knowledge  to  the  agents,  the  necessary  application 
was  made  out  in  the  name  of  the  father,  and  the  policy  issued  to  him 
as  if  upon  his  own  application,  it  was  held,  that  the  conduct  and  deal- 
ing of  the  agents  throughout  the  whole  affair  showed  too  much  privity 
and  knowledge  on  their  part,  in  respect  to  the  actual  facts,  to  expose 
the  transaction  to  the  imputation  of  being  a  fraud  upon  the  company. 
Guardian  Mutual  Life  Insurance  Co.  v.  Hogan,  35. 

Insubable  interest. 

3.  Interests  of  landlord  and  tenant  each  insurable.  Where  property 
of  a  married  woman  is  leased  for  a  term  of  years  by  her  husband  to 
another,  both  the  wife  and  the  lessee  have  an  insurable  interest  in  the 
demised  premises.    Ely  v.  Ely  et  al.  532. 

4.  Rights  of  mortgagee  insuring.  Where  a  mortgagee  insures  prop- 
erty, the  mortgagor,  having  no  connection  with  it,  can  not  claim  its 
benefit,  but  the  mortgagee  may  receive  and  enjoy  the  insurance  money 
and  still  collect  the  mortgage  debt  of  the  mortgagor.    Ibid.  532. 

Exception  as  to  cause  of  loss. 

5.  Construction  of  policy.  A  clause  in  a  policy  of  insurance  that 
provides  "  if  a  building  shall  fall,  except  as  the  result  of  fire,  all  insur- 
ance  by  this  company  shall  immediately  cease  and  determine,"  is  to  be 
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understood  in  tlie  ordinaiy  meaning  of  the  words  used.  And  so  long 
as  the  building  remains  standing,  no  matter  how  much  it  may  be  depre- 
ciated by  the  action  of  the  winds  or  any  other  cause,  the  liability  of  the 
company  under  the  policy  of  insurance  will  continue.  FiremanH  Fund 
Ins.  Go.  V.  Congregation  Rodeph  Sholom,  558. 

6.  Company  liable  if  risk  is  permitted  to  stand  after  it  becomes  more 
Tiazardous.  Where  a  building  which  is  insured  against  fire,  is  after, 
wards  so  damaged  from  other  causes  as  to  render  the  risk  more  hazard- 
ous, if  the  company  does  not  take  steps  to  cancel  the  policy,  but  permits 
the  risk  to  stand,  and  the  building  is  destroyed  by  fire,  the  company 
will  be  liable.    Ibid.  558. 

Notice  antd  proof  of  loss. 

7.  As  to  notice  to  he  given.  Where  a  clause  in  a  policy  of  insurance 
requires  the  assured,  in  case  of  loss,  to  "  give  immediate  notice  thereof 
in  writing,"  and  "  render  to  the  company  a  particular  account  of  said 
loss,  in  writing,"  and  the  policy  further  provides  that  payment  shall  be 
made  in  sixty  days  after  due  notice  and  proofs  of  the  loss,  a  liberal  con- 
struction should  be  given  to  the  words  used,  and  it  will  be  held  to  re- 
quire  notice  and  proofs  to  be  given  within  a  reasonable  time  after  the 
loss.    Knickerbocker  Ins.  Co.  v.  Could  et  al.  388. 

8.  What  is  reasonable  time  to  give  notice.  Where  a  loss  occurred  on 
the  8th  or  9th  of  October,  and  notice  and  proof  of  loss  were  given  on 
Nov.  13th  following,  it  appearing  that  the  office  of  the  insurance  com- 
pany was  also  destroyed,  so  that  the  assured  did  not  know  where  to  find 
its  officers,  and  the  conflagration  was  so  general  as  to  suspend  all  busi- 
ness transactions,  and  the  assm-ed  held  many  other  policies  under  which 
he  sustained  losses,  it  was  ?i,eld,  that  the  court  could  not  say  the  delay, 
under  the  circumstances,  was  unreasonable.    Ibid.  388. 

9.  Diligence  in  giving  notice  a  question  of  fact.  Where  there  is  no 
dispute  as  to  the  facts  of  the  case,  it  is  a  question  of  law  whether  due 
diligence  has  been  used  in  giving  notice  of  a  loss ;  but  where  the  facts 
in  regard  to  diligence  are  disputed,  it  is  a  question  of  fact  for  the  jury, 
and  it  is  proper  to  submit  to  the  jury  whether,  under  all  the  circum- 
stances, immediate  notice  was  given.     Ibid.  388. 

10.  Waiver  of  due  notice.  Where  a  defective  notice  and  proof  of 
loss  is  given  to  an  insurance  company,  and  no  defects  are  pointed  out,  so 
as  to  aflTord  an  opportunity  to  correct  the  same,  objection  to  the  same 
will  be  considered  as  waived,  but  not  so  where  the  notice  is  not  given 
in  time.  The  retaining  of  the  notice,  and  making  no  objection,  is  not  a 
waiver  of  the  failure  to  give  the  same  in  time.  Knickerbocker  Ins.  Cv. 
V.  Gould  et  al.  388. 

11.  Evidence  of  value  of  property  destroyed.  The  proofs  of  loss  fur- 
nished an  insurance  company  are  admissible  in  evidence,  in  an  action 
upon  a  policy  of  insurance,  to  show  that  such  proofs  were  made  and 
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delivered  as  required  by  the  terras  of  the  policy,  but  not  for  the  pur- 
,   pose  of  proving  the  extent  of  the  loss  to  the  jury— that  must  be  shown 
by  other  evidence.    Knickerbocker  Iris.  Co.  v.  Gould  et  al.  388. 

LiFB  mSUBANCE. 

12.  Policy  on  husband's  life  procured  by  wife's  persuasion.  A  wife 
has  the  right,  by  the  use  of  all  the  persuasive  arts  at  her  command,  to 
induce  her  husband  to  procure  a  policy  of  insurance  on  his  life  for  her 
use,  and,  on  his  death,  to  receive  all  its  benefits  and  proceeds.  Pingree 
et  al.  V.  Jones,  177. 

13.  Under  wager  policy  void.  A  policy  of  insurance  issued  to  one 
who  has  no  insurable  interest  in  the  life  of  the  assured,  is  a  mere  wager 
policy,  and  void.     Chiardian  Mutual  Life  Ins.  Co.  v.  Hogan,  35. 

14.  Moral  claim  not  an  insurable  interest.  A  moral  claim  does  not 
constitute  an  insurable  interest  in  the  life  of  another,  in  behalf  of  one 
as  a  creditor.    Ibid.  35. 

15.  Mere  relation  of  father  and  son  does  not  constitute  an  insurable 
interest  in  the  son  in  his  father's  life.  The  mere  relation  of  father  and 
son  does  not  constitute  an  insurable  interest  on  behalf  of  the  son  in  the 
life  of  the  father,  unless  the  son  has  a  well  founded  or  reasonable  expec- 
tation of  some  pecuniary  advantage  to  be  derived  from  the  continuance 
of  the  life  of  the  father.    Ibid.  35. 

16.  Effect  of  insurance  in  excess  of  insurable  interest.  Even  if  a 
party  has  an  insurable  interest  in  the  life  of  another,  yet,  if  the  sum  in- 
sured is  largely  in  excess  of  such  insurable  interest,  it  tends  to  prove 
that  the  insurance  was  procured  for  mere  purposes  of  speculation,  and 
if  such  is  the  fact,  there  can  be  no  recovery  on  the  policy.    Ibid.  35. 

17.  Facts  only  tending  to  prove  an,  insurable  interest  should  not  be  de- 
clared by  the  court  to  constitute  such  interest.  A  son  continued  to  reside 
with  his  father  for  several  years  after  he  became  of  age,  and  worked 
for  him,  for  which  he  received  no  compensation,  and.  also  made  valu- 
able improvements  upon  a  piece  of  land,  upon  a  well  grounded  expec- 
tation that  his  father  would  give  him  the  land,  and  the  father  disposed  of 
the  land,  and  paid  him  no  compensation  for  such  improvements :  Held, 
that  these  facts  were  no  more  than  evidence  tending  to  show  an  insur- 
able interest  in  the  son  in  his  father's  life,  and  should  not  be  declared 
by  the  court,  in  instructions  to  the  jury,  to  constitute  an  insurable  inter- 
est   Ibid.  35. 

18.  Evidence  of  amount  of  premium  paid  on  former  policy,  in  a  suit 
on  a  substituted  policy.  In  a  suit  brought  upon  a  policy  of  life  insur- 
ance, which  contained  a  clause  that,  if  the  death  of  the  assured  should 
be  caused  by  suicide,  the  company  should  only  be  liable  for  the  amount 
of  premium  paid  on  such  insurance,  and  the  defense  set  up  to  the  suit 
was,  that  the  assured  had  committed  suicide,  it  was  held,  that  it  was 
competent  for  the  plaintiff  to  prove  that  the  policy  sued  on  was,  in  fact, 
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a  substitute  for  a  former  policy  and  the  amount  of  premium  paid  on 
both  policies.     Quwrdian  Mutual  Life  Insurance  Co.  v.  Hogan,  35. 

19.  Pre&umiption  as  to  manner  of  death  of  party  whose  life  is  insured. 
In  a  suit  on  a  policy  of  life  insurance,  where  there  is  the  occurrence  of 
death,  and  no  evidence  as  to  the  cause,  the  presumption  is  that  it  was 
from  natural  causes,  and  not  an  act  of  self-destruction,  and  so  it  is  where 
the  evidence  as  to  whether  it  was  by  suicide  or  not,  is  equally  balanced, 
but  no  such  presumption  arises  merely  from  the  fact  that,  under  the 
evidence,  there  may  be  doubt  as  to  whether  the  death  was  caused  by 
suicide.    Ibid.  35. 

20.  Where  the  defense  in  a  suit  upon  a  policy  of  life  insurance  is, 
that  the  death  of  the  assured  was  produced  by  self-destruction,  the  ques- 
tion should  be  fairly  submitted  to  the  juiy,  and  be  decided  by  them  upon 
a  preponderance  of  the  evidence,  and  it  is  error  to  tell  them  that,  if  the 
evidence  leaves  the  matter  in  doubt,  the  presumption  is,  that  the  death 
was  produced  by  natural  causes,  and  not  by  self-desti"uction.    Ibid.  35. 

31.  Waimr  of  condition  for  forfeiture.  A  condition  in  a  policy  of 
life  insurance,  that  it  shall  be  void  if  the  annual  premium  is  not  paid 
on  or  before  the  time  specified,  by  being  one  for  the  benefit  of  the  insur- 
ance company,  may  be  waived  by  it,  and  if  waived,  the  policy  will  not 
become  void  on  non-payment  at  the  day  specified,  and  may  be  enforced. 
Chicago  Life  Insurance  Co.  v.  Warn&r.,  410. 

22.  When  company  estopped  from  insisting  on  forfeiture.  If  the 
practice  of  an  insurance  company,  and  its  course  of  dealing  with  the 
insured,  and  others  known  to  be  insured,  has  been  such  as  to  induce  a 
belief  that  so  much  of  the  contract  as  provides  for  a  forfeiture  in  a  cer- 
tain event,  will  not  be  insisted  on,  the  company  will  not  be  allowed  to 
set  up  such  forfeiture  as  against  one  in  whom  their  conduct  has  induced 
such  belief.     Ibid.  410. 

23.  Where  a  policj^  of  life  insurance  required  payment  of  the  annual 
premium  on  June  28th,  of  each  year  of  the  life  of  the  insured,  and 
provided  for  a  forfeiture  in  case  of  non-payment  on  or  before  the  day 
named,  and  on  June  1  the  insured  was  notified  that  he  would  be  entitled 
to  a  dividend  of  $6.40,  on  the  28th,  and  the  insured  died  on  the  29th, 
without  payment  being  made  of  the  balance  of  the  annual  premium, 
and  on  July  2  the  company  wrote  the  insui'ed  that  the  premium  fell 
due  on  the  28th,  and  if  he  wished  to  continue  the  policy,  to  remit  the 
amount  thereof  by  return  mail :  Held,  that  this  showed  that  no  forfeit- 
ure had  been  declared  up  to  that  time,  and  was  a  waiver  of  the  forfeit- 
ure, and  the  balance  of  the  premium  being  tendered  in  a  few  days  after 
this  notice,  the  company  was  liable  on  the  policy.    Ibid.  410. 

24.  Dividend — of  its  application.  Where  a  dividend  is  declared  In 
favor  of  one  whose  life  is  insured,  the  same  payable  at  the  same  time 
with  the  next  annual  premium,  if  the  picmium  is  not  paid,  the  com- 
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pany  will  have  the  right  to  apply  such  dividend  in  part  payment  of  the 
premium,  but  not  to  add  the  same  to  the  amount  of  the  policy,  without 
the  express  assent  of  the  assured.  The  fact  that  the  company  gave 
notice  that  it  would  be  so  applied,  unless  directed  otherwise,  and  no 
direction  was  given,  will  not  amount  to  an  assent  to  make  such  addition. 
Such  dividend,  in  the  absence  of  an  express  agreement  to  the  contrary, 
will  be  treated  as  a  payment  on  the  premium.  Cliici>go  Life  Insurance 
Go.  V.  Warner,  410. 

As  BETWEEN  LANDLORD  AND  TENANT. 

JiigJit  of  tenant  to  insurance  paid  landlord.  See  LANDLORD  AND 
TENANT,  5. 

Interest  on  loss  under  insurance.    See  INTEREST,  1. 

Parol  evidence  of  other  insurance.    See  EVIDENCE,  6. 

INSURANCE  COMPANIES.    See  CORPORATIONS,  5,  6,  7. 

INTEREST. 
When  allowed.- 

1.  On  loss  under  insurance  policy.  A  policy  of  insurance  being  a 
contract  to  pay  money  at  a  certain  time  after  a  loss,  it  is  proper  to  allow 
interest  on  the  same  from  the  time  it  becomes  payable.  Knickerbocker 
Insurance  Go.  v.  Gould  et  al.  388. 

3.  On  judgment  condemning  land — when  interest  not  allowed.  See 
RIGHT  OF  WAY,  5. 

Rate  op  interest. 

3.  On  decree  or  judgment.  Under  the  statute,  judgments  and  decrees 
can  only  draw  six  per  cent  interest,  and  a  decree  which  provides  that 
sum  found  due  shall  bear  ten  jjer  cent  interest  until  paid,  is  erroneous 
to  the  extent  of  the  difl'erence  between  six  and  ten  per  cent  interest. 
Haas  et  al.  v.  Chicago  Building  Society,  248.  See,  also,  DIVORCE  AND 
ALIMONY,  7. 

Mode  op  cojrpuTiNo. 

4.  When  there  is  no  payments.  In  rendering  a  decree  for  the  amount 
due  on  a  promissory  note,  it  is  error  to  compute  interest  on  the  note  to 
the  time  of  its  maturity  and  add  it  to  the  principal,  and  then  compute 
interest  on  the  gross  amount  from  the  mati;rity  of  the  note  to  the  time 
of  rendering  the  decree.  The  proper  mode  of  computing  interest  is, 
when  there  have  been  no  payments,  to  compute  from  the  time  the  note 
begins  to  draw  interest  up  to  the  time  of  rendering  the  decree.  Barker 
et  al.  v.  Intern  itional  Bank  of  Chicago,  96. 

INTERLOCUTORY  DECREE. 

Its  eppect  on  final  hearing.    See  DECREE,  1. 

Not  subject  to  review  on  error.    See  PRACTICE  IN  SUPREME 
COURT,  1 ;  WRITS  OF  ERROR,  1. 

42— 80th  III. 
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INTOXICATING  LIQUORS. 
Suit  by  wipe  for  damages. 

1.  Evidence  on  question  of  damages.  In  a  suit  by  a  wife  against  one 
for  causing  the  intoxication  of  her  husband  in  whole  or  in  part,  as 
bearing  on  the  question  of  damages,  it  is  proper  for  the  plaintiff  to  show 
any  want  of,  and  inability  of  her  husband  to  obtain  employment  in 
consequence  of  his  previous  habits  of  intoxication,  caused  by  the  de- 
fendant's acts.  But  proof  of  the  husband's  desire  for  intoxicating 
liquor  after  his  recovery  from  insanity,  should  not  be  admitted.  Both 
V.  Eppy,  383. 

2.  Evidence  in  mitigation  of  damages.  In  such  a  suit,  proof  of  the 
husband  and  vnfe  drinking  together,  is  proper  in  mitigation  of  exem' 
plary  damages,  but  where  other  proof  of  the  same  character  is  admit- 
ted, the  exclusion  of  such  evidence  will  not  be  a  fatal  error.    Ibid.  283. 

3.  License  no  defense  in  civil  suit  for  damages.  In  a  suit  by  a  wife 
to  recover  damages  for  the  sale  of  intoxicating  liquors  to  her  husband, 
the  defendant's  license  to  sell  such  liquors  is  not  admissible  in  evi- 
dence on  the  defense.    Ibid.  283. 

4.  Liability  for  selling.  The  statute  gives  a  right  of  action  to  any 
one  who  shall  be  injured  in  person,  or  property  or  means  of  support, 
in  consequence  of  the  intoxication,  habitual  or  otherwise,  of  any  per- 
son,  and  the  party  causing  such  intoxication,  in  whole  or  in  part,  can 
not  escape  liability  because  he  may  not  reasonably  have  foreseen  the 
consequences.    Ibid.  283. 

JOINDER  OF  COUNTS. 

Op  trespass  and  case.    See  PLEADING,  9. 
JUDGMENTS. 

On  condemnation  of  liAND. 

Its  effect,  interest  and  execution.    See  RIGHT  OF  WAT,  5. 
In  attachment. 

Not  binding  on  stranger.  See  ATTACHMENTS,  2 ;  REPLEVIN,  1, 9. 
In  forcible  detainer. 

When  binding  on  suh4enant.    See  FORCIBLE  DETAINER,  1. 
In  criminai,  cases. 

Gowoieiion  on  several  counts.    See  CRIMINAL  LAW,  1. 

JUDICIAL  NOTICE. 

Op  meaning  op  INITIAIiS. 

In  description  of  land.    See  DESCRIPTION,  8. 

JUDICIAL  SALES. 
Irregularities. 

1.  Not  affecting  jwisdiction.  No  principle  of  law  is  better  settled 
than  that,  where  a  court  has  jurisdiction  of  the  subject  matter  and  of 
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the  persons  of  the  parties,  its  judgment  or  decree,  when  questioned  col- 
laterally, will  be  held  valid,  and,  notwithstanding  the  court  may  have 
proceeded  irregularly,  a  purchaser  in  good  faith  under  its  judgmeul  or 
decree  will  be  protected.    Harris  v.  Lester  et  al.  307. 

2.  If  the  court  ordering  a  sale  of  real  estate  has  jurisdiction  of  the 
subject  matter  and  of  the  parties,  no  mere  errors  can  have  any  effect 
upon  the  sale,  or  the  title  under  it.  Until  reversed,  the  decree  confers 
power  to  sell  and  pass  the  title,  if  there  was  jurisdiction,  however  erru^ 
neous  the  decree  may  be.     Wing  et  al.  v.  Dodge  et  al.  564. 

Sale  of  guardian  by  ak  agent. 

3.  Where  the  sale  of  real  estate  by  a  foreign  guardian  of  an  insane 
person  is  made  through  an  agent,  the  guardian  not  being  present  mak- 
ing or  directing  it,  and  the  guardian  adopts  the  act  of  her  agent,  and 
the  court  approves  the  sale,  there  being  no  exceptions  on  this  account, 
and  the  sale  is  fairly  made  and  for  a  good  price,  it  will  be  binding  on 
the  pmchaser,  and  it  is  doubted  whether  the  sale  could  be  impeached 
in  a  direct  proceeding.     Ibid.  564. 

Failure  op  consideration. 

4.  No  cause  for  setting  sale  aside.  If  the  crier  of  a  judicial  sale  of 
real  estate  on  behalf  of  the  guardian  of  an  insane  person  states  publicly, 
at  the  sale,  that  the  guardian  will  pay  certain  assessments  on  the  prop- 
erty, which  is  not  done,  this  will  furnish  no  ground  to  set  aside  the 
sale  by  the  purchaser,  or  furnish  any  ground  of  equitable  relief.  His 
remedy,  if  any,  is  at  law,  for  a  failure  of  consideration,  when  sued  on 
his  notes  for  the  purchase  money.    Ibid.  564. 

Caveat  emptor. 

5.  Where  the  court  ordering  sale  of  real  estate  has  jurisdiction  of 
the  subject  matter  and  of  the  proper  parties,  even  if  the  proceedings  are 
irregular  and  erroneous,  the  purchaser  can  not  avoid  the  sale,  as  the 
doctrine  of  caveat  emptor  applies  in  all  judicial  sales.     Ibid.  564. 

JURISDICTION. 
Finding  of  court  as  to  facts  constituting. 

1.  Effect  of,  in  collateral  proceeding.  In  all  collateral  proceedings, 
the  finding  of  the  court  that  the  defendants  were  duly  notified  by  pub- 
lication, will  be  suflBcient  evidence  of  that  fact,  unless  the  record  shows 
something  to  the  contrary.    Harris  v.  Lester  et  al.  307. 

2.  Presumption.  It  will  be  presumed  that  any  court,  in  the  absence 
of  competent  evidence  to  the  contrary,  before  adjudicating  upon  the 
rights  of  litigants,  heard  evidence,  and  was  satisfied,  in  some  legitimate 
mode,  that  the  defendants  were  duly  notified  according  to  law.  Ibid.  307. 

Of  circuit  court. 

3.  "Oenernlly.  Circuit  courts  in  this  State  have  general  jurisdiction 
of  all  cases  at  law  and  in  equity,  without  regard  to  the  origin  of  the 
right  or  source  of  title.    Isett  v.  Stuarty  404. 
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4.  Of  cases  arising  under  Bankrwpt  Act.  The  State  courts  have 
jurisdiction  to  aid  in  the  enforcement  of  the  bankrupt  laws  of  the 
United  States,  and  may  set  aside  a  conveyance  or  mortgage  made  fraud- 
ulent by  such  laws,  at  the  suit  of  the  assignee  in  bankruptcy.  Isett  v. 
Stuart,  404. 

5.  Under  acts  of  Congress.  In  cases  affecting  the  rights  of  individ- 
uals under  the  laws  relating  to  the  sale  of  the  public  lands,  the  laws 
relating  to  patents  and  copyi'ights,  and  in  many  other  cases  determin- 
ing the  ownership  of  property  or  rights  under  contracts,  it  is  indispen- 
sable that  the  State  courts  shall  ascertain  and  determine  what  the  rights 
of  the  parties  are,  as  defined  by  the  acts  of  Congress  under  which  they 
originate.     Ibid.  404. 

Op  courts  of  equity.    See  CHANCERY,  4,  5,  6. 

Op  county  court.    See  COUNTY  COURT,  1  to  4, 

JURY. 

Mode  of  impaxnelxng. 

1.  Bight  to  twelve  in  box.  Neither  party  can  be  required  to  examine 
jurors  touching  their  qualification,  unless  there  are  twelve  jurors  in  the 
box.  It  is  not  sufficient  that  there  are  twelve  jurors  called  into  the  box 
in  the  first  instance.  If  the  plaintiff,  on  examination  of  the  jurors, 
reduce  the  number  in  the  box,  by  challenge,  to  less  than  twelve,  the 
defendant  is  entitled  to  have  the  number  of  twelve  in  the  box  before  he 
examines  them.    Sterling  Bridge  Co.  v.  Pearl,  251. 

2.  Passing  on  in  parcels  of  four.  The  plaintiff  is  not,  however,  re- 
quired to  pass  upon  the  entire  panel  of  twelve  before  the  defendant  is 
called  upon  to  pass  upon  any  of  them,  but  each  panel  of  four  must  be 
accepted  by  both  parties  before  calling  up  another ;  but  there  must  be, 
when  either  party  requires  it,  during  all  the  time  the  jury  is  being  im- 
panneled,  twelve  jurymen  in  the  box ;  hence,  when  one  is  challenged, 
before  proceeding  fuither  another  must  be  called  in  the  box ;  and  then 
from  those  in  the  box  another  must  be  added  to  the  panel  of  four  being 
passed  upon.  When  the  panel  of  four  is  accepted  by  both  parties,  they 
become  a  part  of  the  jury,  and  a  panel  of  four  more  is  called  up  and 
the  same  process  repeated.    Ibid.  251. 

LACHES. 

As  A  DEFENSE  IN  EQUITY. 

To  bill  to  rescind  contract.    See  CHANCERY,  10, 11. 
In  ease  of  secret  trust.    See  TRUSTS,  3,  4. 

LANDLORD  AND  TENANT. 

Whether  the  relation  exists. 

1.  Payment  of  rent.  Where  a  party  in  possession  of  a  room  pays  rent 
to  the  plaintiff  at  the  Pud  of  a  quarter,  this  will  afford  evidence  of  the 
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relation  of  landlord  and  tenant,  and  warrant  a  finding  of  his  liability 
to  pay  rent  to  the  plaiutiif  as  long  as  he  occupies  the  premises.     Voigt 
V.  Besor,  331. 

Who  liable  to  pay  rent. 

2.  A  party  in  possession  of  a  room  under  a  lease  purporting  to  be 
made  by  a  third  person  to  the  plaintiff's  ancestor,  with  an  assignment 
by  such  third  person  to  him,  can  not  be  held  liable  for  rent  unden  the 
lease.    Ibid.  331. 

Destruction  op  leased  premises. 

3.  As  to  duty  of  lessor  to  contribute  to  expense  of  rebuilding  after  loss 
by  fire.  Where  leased  premises  were  desti-oyed  by  fire  dmlng  the  term, 
the  lessee  having  covenanted  to  yield  possession  in  the  same  condition 
he  received  the  same,  and,  being  about  to  rebuild,  the  lessor  promised 
to  pay  him,  as  the  work  progressed,  a  sum  equal  to  the  insurance  re- 
ceived thereon,  provided  the  work  should  be  done  under  the  supervision 
of  a  particular  architect,  and  the  new  building  should  exceed  in  value 
the  old  one  by  that  sum,  he  will  be  under  no  obligation  to  pay  the  sum 
agreed  unless  the  conditions  have  been  complied  with  in  all  substantial 
respects.    Ely  v.  Ely  et  al.  532. 

4.  Legal  effect  of  covenant  in  lease.  The  legal  effect  of  a  covenant  in 
a  lease  by  the  lessee  to  keep  the  demised  building  in  repair  at  his  own 
expense,  and  to  deliver  it  u^d  at  the  end  of  his  term  in  as  good  order  and 
condition  as  when  he  received  it,  without  any  exemption  of  loss  by  fire, 
is,  that  in  case  the  building  is  burned,  the  lessee  will  rebuild  the  same, 
and  such  loss  will  not  even  stop  the  rent  until  the  building  is  replaced. 
Ibid.  532. 

As  to  insurance  money. 

5.  Who  entitled  to  it.  Where  a  tenant,  by  the  covenants  in  his  lease, 
is  bound  to  rebuild  in  case  of  loss  by  fire,  and  the  landlord's  wife,  as 
owner  of  the  property,  insures  the  same,  and  the  tenant  refuses  to  pay 
the  premium,  and  after  a  loss  by  fire  voluntarily  rebuilds,  he  will  not 
have  any  contribution  by  the  lessor,  or  have  any  claim,  legal  or  equit- 
able, to  the  insurance  money,  or  any  part  thereof.     Ibid.  532. 

License  to  re-enter  by  landlord. 

6.  By  agreement  in  lease.  Where  a  lease  contains  a  license  to  the 
landlord,  his  agent,  attorne}^  or  assigns,  to  enter  into  possession  of  the 
leased  premises  with  or  without  process  of  law,  and  expel  and  remove 
the  tenant  or  any  other  person  occupying  the  premises,  and  to  use  such 
force  as  may  be  necessary  in  so  doing,  and  to  regain  and  repossess  the 
premises,  in  case  the  tenant  holds  over,  the  landlord  may  enter  and  re- 
move the  tenant  therefrom  after  the  expiration  of  the  term  of  the  lease, 
using  no  unnecessary  force  for  the  purpose,  and  the  tenant  can  not  main- 
lain  an  action  of  trespass  therefor  against  him.  Fabri  v.  Bryan  et  al. 
182. 
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7.  Cumulative  remedy.  In  such  case  the  fact  that  the  landlord  had 
instituted  an  action  of  forcible  detainer  against  his  tenant  would  not 
operate  to  deprive  the  former  of  his  right  to  make  entry  under  the 
agreement  in  the  lease.  He  had  a  right  to  resort  to  either  or  both  reme- 
dies at  the  same  time.    Fdbri  v.  Bryan  et  al.  183. 

LEASE. 
Construed. 

As  to  duty  to  rebuild.    See  LANDLORD  AND  TENANT,  8,  4. 

LICENSE. 

No  DEFENSE  IN  CIVIL  SUIT  FOR  SELLING  LIQUOR  TO  PARTY.      SCC  INTOX- 
ICATING LIQUORS,  3. 

LIENS. 

Judgment  lien. 

1.  A  judgment  is  a  lien  upon  real  estate  for  seven  years,  provided  an 
execution  is  issued  upon  it  within  a  year,  but  not  otherwise.    Harris 

et  al.  V.  Cornell  et  al.  54. 

2.  Where  a  party  obtained  a  judgment  in  1837,  but  had  no  execution 
issued  until  1840,  and  in  the  meantime  a  purchaser  from  the  judgment 
debtor  had  put  a  deed  for  the  land  purchased  by  him  on  record,  the 
title  of  such  purchaser  was  unaffected  by  the  judgment  or  execution. 
Ibid.  54. 

Mechanic's  lien. 

3.  Decree  against  husband  for  wife's  debts.  Where  labor  is  per- 
formed and  materials  furnished  for  a  married  woman  in  erecting  a 
building  upon  her  real  estate,  it  is  erroneous  to  render  a  personal  decree 
against  her  husband  for  the  payment  of  the  debt,  although  it  may  ap- 
pear he  has  some  interest  in  the  premises.  Oreenleaf  et  al.  v.  Beebe  et 
al.  520. 

4.  When  husband  a  proper  party  to  proceeding  against  his  wife.  See 
PARTIES,  1. 

Vendor's  lien. 

5.  How  created.  A  vendor's  lien  in  equity  is  created  by  operation  of 
law,  even  though  the  vendor  does  not  know  that  such  lien  exists  when 
he  parts  with  the  title  to  land,  without  any  other  security  for  the  pay- 
ment  of  the  purchase  money.    Hosier.  Admr.  v.  Meek  et  al.  79. 

6.  Any  act  or  declaration  of  the  vendor  which  shows  he  does  not 
rely  upon  the  lien,  or  has  abandoned  it,  operates  to  prevent  its  attach- 
ing, or  to  destroy  it.    Ibid.  79. 

7.  How  lost.  If  the  vendor  transfers  the  notes  taken  for  the  purchase 
money,  he  is  regarded  as  having  received  his  pay,  and  the  lien  is  gone 
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and  does  not  pass  to  his  assignee.  And  if  the  vendee  sells  the  land  to 
one  not  having  notice  of  the  lien,  or  not  chargeable  with  notice,  the 
lien  will  be  lost.    Muster,  Admr.  v.  Meek  et  al.  70. 

8.  Where  a  father  conveyed  land  to  his  son,  taking  his  notes  for  the 
price,  and  dui'ing  his  lifetime  declared  that  he  did  not  intend  to  collect 
the  notes :  Held,  that  such  declaration  clearly  showed  he  did  not  in- 
tend to  rely  on  or  enforce  a  vendor's  lien,  and  consequently  his  repre- 
sentatives could  not  enforce  one.    Ibid.  79. 

LIMITATIONS. 
Subsequent  admission  by  debtor. 

1.  And  of  a  new  promise.  Where  the  Statute  of  Limitations  has  i*un 
and  become  a  bar  to  an  action  for  the  recovery  of  a  debt,  a  subsequent 
admission  by  the  defendant  that  the  account  was  correct,  or  that  he  had 
received  the  goods  or  money,  or  had  executed  the  note  sued  on,  is  not 
sufficient  to  obviate  the  bar.     Wachter  v.  Albee,  Admr.  47. 

2.  Nothing  short  of  an  express  promise  to  pay  the  money,  or  an  un 
qualified  admission  that  the  debt  is  due  and  unpaid,  nothing  being  said 
or  done  at  the  time  rebutting  the  presumption  of  a  promise  to  pay,  will 
obviate  the  bar  of  the  Statute  of  Limitations.    Ibid.  47. 

3.  A  promise  made  to  a  stranger  will  not  take  a  case  out  of  the  oper- 
ation of  the  Statute  of  Limitations.  In  order  to  give  it  legal  force  and 
effect,  it  must  be  made  to  the  party  to  be  benefited,  or  to  some  one  au- 
thorized to  act  in  his  behalf.    Ibid.  47. 

4.  A  promise  to  pay  a  debt,  made  to  a  person  not  legally  or  equita- 
bly interested  in  the  same,  and  who  does  not  pretend  to  have  had  any 
authority  from  the  creditor  to  call  upon  the  debtor  in  relation  to  the 
debt,  will  not  avoid  the  bar  of  the  statute.  McOrew  et  al.,  Exrs.  v.  For- 
syth, 596. 

5.  Where  A  was  indebted  to  B,  and  B  to  C,  and  the  latter,  being  anx- 
ious to  collect  his  debt,  but  without  the  author  it  j-^  of  B  to  negotiate  or 
act  for  him,  called  upon  A,  and  inquired  as  to  his  indebtedness  to  B, 
with  a  view  thereby  of  getting  money  to  enable  B  to  pay  him,  and  A 
promised  C  to  pay  the  debt  he  owed  B,  it  was  held,  that  C  was  not 
legally  or  equitably  interested  in  the  debt  thus  promised  to  be  paid, 
and,  not  being  authorized  by  B  to  act  for  him,  the  promise  made  by  A 
to  C  could  not  take  the  debt  out  of  the  bar  of  the  statute.    Ibid.  596. 

Evidence,  to  take  a  case  out  of  the  statute. 

6.  New  promise,  to  avoid  bar.  The  burden  of  proving  a  promise  to 
pay  a  debt  barred  by  the  statute,  within  five  years,  is  upon  the  creditor 
seeking  to  enforce  his  claim.  Proof  of  a  promise  to  pay  in  1865  or 
1866,  the  witness  thinking  it  was  probably  the  latter  year,  when  if  it 
was  before  August,  1866,  it  was  not  within  the  five  years,  is  not  suffi- 
cient proof  to  take  the  case  out  of  the  statute.    Ibid.  596. 
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Evidence,  to  take  a  case  out  of  the  statute.    Continued. 

7.  Where  a  party  has  permitted  a  debt  to  run,  without  any  effort  to 
collect  it,  until  the  Statute  of  Limitations  can  be  pleaded  in  bar  of  the 
action,  a  coui-t  will  not  aid  him  on  slight  proof;  on  the  contrary,  the 
evidence  should  be  clear  and  satisfactory  to  overcome  the  bar  of  the 
statute.     WacMer  v.  Albee,  Admr.  4:11. 

LOST  RECORD. 

Restoring. 

1.  WitJiout  notice,  void.  Where  a  notice  by  publication,  and  the 
certificate  of  publication  in  a  proceeding  by  an  executor  to  sell  lands, 
are  lost,  an  order  of  the  court  substituting  a  copy,  without  notice  to 
parties  to  be  affected  thereby,  and  on  ex  parte  affidavits,  is  a  nullity, 
and  binding  on  no  one.    Harris  v.  Lester  et  al.  307. 

2.  The  power  of  the  court  to  replace  that  which  has  been  lost  or 
destroyed  from  the  files,  for  any  cause,  can  not  be  invoked,  except  upon 
reasonable  notice  to  the  parties  adversely  interested.    Ibid.  807. 

LUNATICS. 
Sale  op  the  keal  estate.    See  CONSERVATOR,  2,  3,  4. 

MANDAMUS. 

When  it  lies. 

1.  Hot  to  control  the  action  of  voluntary  associations  for  religious  or 
moral  purposes  only.  Courts  never  interfere  to  control  the  enforcement 
of  the  by-laws  of  merely  voluntary  associations,  created  for  the  advance- 
ment of  religious,  moral  or  social  principles,  or  merely  for  amusement 
Such  organizations  must  be  left  to  enforce  their  rules  and  regulations 
by  such  means  as  they  may  adopt  for  their  government.  TJie  PeopU 
ex  rel.  v.  Board  of  Trade,  134. 

2.  To  admit  one  to  membership.    See  BOARD  OP  TRADE,  2. 

MARRIAGE. 
How  MAY  be  shown.    See  EVIDENCE,  11, 12. 

MARRIED  WOMEN. 

Power  to  make  contracts. 

1.  A  married  woman  has  the  legal  right  to  bind  herself  for  labor 
and  materials  furnished  in  the  erection  of  buildings  upon  her  separate 
property.  On  a  contract  for  the  erection  of  buildings  upon  her  prop- 
erty with  her  knowledge,  consent  or  approval,  she  and  her  property 
will  be  liable  for  the  debt  so  incurred.     Gh'eenleaf  et  al.  v.  Beebe,  520. 

Deed  by  married  woman. 

2.  While  under  age.  A  deed  executed  by  a  married  woman  under 
the  age  of  eighteen  years,  for  the  conveyance  of  her  estate,  is  void,  and 
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not  merely  voidable ;  hence  she  is  not  required  to  take  any  steps  after 
coming  of  age  to  avoid  it.    Hmrer  et  al.  v.  Wallner,  197. 
Conveyance  to  husband  and  wife. 

3.  Estate  by  the  entirety.  Prior  to  the  act  of  1861,  a  deed  of  convey- 
ance to  a  husband  and  wife  created  a  joint  estate  in  them  by  the  entirety 
during  their  natural  lives,  and  to  the  survivor  on  the  death  of  either, 
and  the  rights  of  the  parties  to  a  vested  and  absolute  title  to  such  an 
estate  could  not  be  changed,  modified  or  afiected  by  that  act.    Ibid.  197. 

4.  Nature  and  peculiar  features.  The  estate  by  the  entirety  vests  in 
the  survivor  absolutely  and  in  fee,  and,  by  the  destruction  of  the  estate 
of  one,  it  enures  to  the  other.  Neither  can  have  partition,  nor  can 
either  sell  the  estate  so  as  to  affect  the  rights  of  the  other,  and  when 
their  rights  to  the  property  are  invaded,  a  suit  for  the  injury,  or  for  the 
recovery  of  the  property',  must  be  joint,  because  the  property  and  the 
right  to  its  enjoyment  is  joint  during  coverture.     Ibid.  197. 

5.  Rights  and  powers  of  wife  in,  not  affected  hy  act  of  1861.  From 
the  very  nature  of  the  estate  by  the  entirety,  the  act  of  1861  could  not 
remove  the  disabilities  so  as  to  confer  upon  the  wife  any  more  right  to 
sue  for  any  interest  in  property  held  by  such  title  during  coverture, 
than  she  had  before;  hence  the  Statute  of  Limitations  can  not  run 
against  a  Avife  who  was  tenant  by  the  entirety  at  the  time  of  the  passage 
of  the  act  of  1861,  so  long  as  covertm-e  continues.    Ibid.  197. 

6.  Converted  hy  divorce  into  a  tenancy  in  common.  Where  a  husband 
and  wife,  who  are  seized  of  an  estate  by  the  entirety,  are  divorced,  the 
estate  by  the  entirety  is  destroyed,  and  they  become  tenants  in  common. 
Ibid.  197. 

MASTER  AND  SERVANT. 

When  the  relation  does  not  exist. 

1;  As  between  employer  and  employee.  One  who  contracts  to  do  a 
specific  piece  of  work,  furnishing  his  own  assistants  and  executing  the 
work  either  entirely  in  accord  with  his  own  ideas,  or  in  accordance 
with  a  plan  previously  given  to  him  by  the  person  for  whom  the  work 
is  done,  without  being  subject  to  the  orders  of  the  latter  in  respect  to 
the  details  of  the  work,  is  clearly  a  contractor,  and  not  a  servant,  and  a 
person  injured  by  his  negligence  in  the  performance  of  the  work  would 
have  no  right  of  action  against  the  party  for  whose  benefit  the  work  is 
being  done.    Hale  et  al.  v.  Johnson,  182. 

MEASURE  OP  DAMAGES. 
Takino  property  tinder  chattel  mortgage. 

1.  Before  debt  is  due.  Where  the  mortgagee  wrongfully  takes  po». 
aession  of  mortgaged  chattels  before  his  debt  is  due,  and  the  mortgagor 
procures  a  prior  mortgagee  to  replevj^  the  same  from  him,  and  they  are 
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Taking  property  under  chattel  mortgage.    Continued. 

sold  under  the  prior  mortgage  iu  payment  of  a  debt  of  the  mortgagor, 
the  proper  measure  of  the  mortgagor's  damages,  in  trespass  for  the 
wrongful  taking,  will  be  the  difference  between  the  market  value  of  the 
property  at  the  time  it  was  first  taken,  and  its  market  value  when  retaken 
on  the  replevin  suit,  together  witli  such  other  actual  loss  to  business,  or 
otherwise,  as  may  be  proved  as  the  direct  result  of  the  first  taking.  The 
defendant  will  not  be  liable  for  any  injury  to  the  property  after  the  re- 
taking, nor  for  any  loss  consequent  upon  the  necessary  result  of  a  sale 
at  auction  by  the  second  mortgagee.    Davenport  v.  Ledger,  574. 

For  death  occasioned  by  negligence. 

2.  Pecuniary  injury  only.  The  act  giving  the  right  of  action  against 
a  railway  company  for  causing  the  death  of  a  person,  limits  the  dama- 
ges to  the  pecuniary  injury  sustained,  and  the  jury  should,  in  such  case, 
disregard  all  grief,  sorrow  and  mental  affliction  of  the  widow  and  chil- 
dren of  the  deceased,  and  consider  only  the  pecuniary  injury,  and  the 
court,  when  asked,  should  so  instruct  them.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Harwood,  88. 

Dispossessing  sub-tenant. 

8.  Tinder  writ  against  teiiant.  A  sub-lessee  of  a  boarding  house, 
having  no  right  to  the  occupation  of  the  premises  after  the  expiration 
of  the  original  lease,  if  expelled  on  process  to  which  he  is  no  party,  is 
not  entitled  to  damages  arising  from  being  deprived  of  his  business  of 
keeping  boarders  in  the  premises.  He  can,  at  most,  recover  only  for  the 
actual  injury  done  to  his  property  in  removing  the  same  from  the  prem- 
ises.   Miller  et  al.  v.  White,  560. 

Injury  from  sale  of  liquor. 

Evidence  in  aggramtion.    See  INTOXICATING  LIQUORS,  1. 
Evidence  in  mitigation.    See  same  title,  2. 

MECHANIC'S  LIEN.    See  LIENS,  3,  4. 

MINORITY  REPRESENTATION. 
Submission  to  vote  in  cities.    See  ELECTIONS,  1,  2. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Deed  when  a  mortgage. 

1.  Evidence  in  question.  Contracts  for  re-purchase,  made  contempo- 
raneously with  conveyances  of  real  estate,  absolute  in  form,  are,  some- 
times, strong  evidence  tending  to  show  the  conveyances  are  intended  to 
be  mortgages ;  but  where  it  appears  the  parties  really  intend  an  abso- 
lute sale  and  a  contract  allowing  the  vendor  to  re-purchase,  such  inten- 
tion must  control.    Hanford  v.  Blessing,  188. 
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To  SECURE  ACCOMMODATIOlSr  PAPER. 

2.  Valid  ris  against  purchaser  buying  subject  to.  The  owner  of  land 
executed  a  note  payable  to  his  own  order,  and  indorsed  it  and  delivered 
it  to  another,  and  at  the  same  time  executed  a  deed  of  trust  to  secure  its 
payment,  for  $25,000.  The  indorsee  turned  the  note  over  to  a  banking 
house  as  collateral  security  for  $14,000,  borrowed  of  them  by  him.  Be- 
fore the  maturity  of  the  note,  the  party  executing  the  deed  of  trust  con- 
veyed  the  land  by  general  warranty  deed  to  A,  for  the  consideration  of 
$103,000,  178,000  of  which  was  paid  by  canceling  that  amount  of  the  in- 
debtedness of  the  indorsee  of  the  $25,000  note,  and  $25,000  more  of  such 
indebtedness  was  to  be  canceled  when  said  note  was  paid,  and  the  lien 
of  the  deed  of  trust  given  to  secure  it  w'as  removed  from  the  land. 
When  the  $25,000  note  became  due,  another  bank,  with  which  the  indor- 
see of  the  note  had  an  account,  advanced  the  $14,000  which  he  had  bor- 
rowed on  the  note,  and  took  it  as  collateral  security  for  the  amount  so 
advanced  and  for  all  indebtedness  due  to  it  from  such  indorsee,  which 
exceeded  the  whole  amount  of  the  note:  Held,  on  a  bill  to  foreclose  the 
deed  of  trust,  that  even  if  the  note  was  accommodation  paper,  yet,  as  it 
was  treated  by  the  maker,  at  the  lime  he  conveyed  to  A,  as  a  valid  in- 
cumbrance on  the  land,  his  grantee.  A,  was  in  no  position  to  defeat  the 
lien,  and  that  the  bank  had  the  right  to  foreclose  the  deed  of  trust  for 
the  full  amount  of  the  note,  as  against  A.  Barker  et  al.  v.  International 
Bank  of  Chicago,  96. 

3.  Whether  as  to  mortgagor  by  agreement  to  release  as  to  purchaser. 
A  mortgagor  sold  one-half  of  the  mortgaged  premises,  and  the  mortga- 
gee agreed  with  the  mortgagor  and  the  purchaser  that,  after  a  certain 
payment  was  made  on  the  mortgage  debt,  he  would  hold  the  half  of  the 
premises  so  sold  for  one-half  of  the  balance  of  the  mortgage  debt  only, 
■with  an  express  proviso  that  tlie  mortgagor  should  not  be  released  from 
the  payment  of  any  portion  of  the  mortgage  debt.  Afterwards,  the  in. 
etallment  required  to  be  paid  was  paid,  as  was  also  one-half  of  the  resi- 
due of  the  mortgage  debt,  but  no  application  was  made  to  have  the 
holder  apply  it  in  discharge  of  the  mortgage  indebtedness  on  the  half 
so  sold,  and  it  was  not  so  applied.  After  making  some  payments,  but 
before  the  one-half  of  the  mortgage  debt  was  paid,  the  purchaser,  being 
unable  to  complete  his  purchase,  recouveyed,  for  a  nominal  considers^ 
tion,  to  the  mortgagor,  the  half  so  purchased  by  him,  losing  all  benefit 
of  what  he  had  paid :  Held,  that  the  half  so  sold  and  reconveyed  to  the 
mortgagor  was  not  released  from  the  mortgage.  Bus?i  et  al.  v.  Sherman, 
160. 

4.  Such  a  contract,  although  without  unj  consideration,  would  be 
binding  upon  the  morgagee  as  to  the  purchaser,  if  he  acted  upon  it  and 
paid  his  money,  but  would  not  be  as  to  the  mortgagor ;  and  when  the 
property  was  reconveyed  by  the  party  for  whose  benefit  the  contract 
was  made,  to  the  mortgagor,  who,  by  the  express  terms  of  the  contract, 
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was  not  released  from  the  paynient  of  the  roortgage  debt,  the  contract 
as  to  him.  being  without  consideration,  was  a  nullity,  and  the  mortga- 
gor had  no  right  to  have  pajTuents  subsequently  made  on  the  mortgage 
debt  applied  upon  any  particular  part  of  the  mortgaged  premises. 
Bush  et  al.  v.  Sherman^  160. 
Power  op  sale  in  morqage. 

5.  Not  defeated  hy  mortgagor  voluntarily  going  within  the  enemy^t 
lines.  Where  a  mortgagor  voluntarily  went  within  the  enemy's  lines, 
with  a  view  to  cast  his  lot  with  those  who  were  in  open  rebellion  against 
the  government,  the  right  of  the  mortgagee  to  execute  the  power  of  sale 
contained  in  the  mortgage  was  not  thereby  impaired.     Ibid.  160. 

6.  Assignee  may  execute  power  of  sale.  The  assignee  of  a  mortgage 
containing  a  power  of  sale,  being  the  legal  holder  of  the  indebtedness 
thereby  secured,  is  authorized  to  execute  the  power  of  sale.     Ibid.  160. 

Bale  under  power. 

7.  What  the  notice  of  sale  should  contain.  It  is  sufficient  if  the  notice 
of  sale  under  a  mortgage  containing  a  power  of  sale  contains  enough  to 
show  there  has  been  a  default  in  the  conditions,  and  also  that  it  recites 
any  facts  the  mortgage  itself  may  provide  it  shall  contain.     Ibid.  160. 

8.  Burden  of  proof  on  the  party  charging  fraud.  When  a  sale  under 
a  mortgage  is  challenged  on  the  ground  of  fraud  and  collusion  between 
the  seller  and  the  buyer,  the  burden  of  proof  is  upon  the  partj"  making 
the  charge  to  prove  it.    Ibid.  160. 

9.  Acquiescence  waives  all  irregularities.  Acquiescence,  unexplained, 
for  any  considerable  time,  in  a  sale  which  is  voidable,  but  not  void,  will 
be  deemed  a  waiver  of  all  mere  irregularities  that  may  have  inter- 
vened.   Ibid.  160. 

10.  Ignorance  of  facts  which  are  claimed  as  vitiating  a  sale,  is  not  a 
sufficient  explanation  of  long  acquiescence  in  such  sale,  if  such  igno- 
rance is  the  result  of  the  conduct  of  the  party  in  voluntarily  going  into 
the  military  service  of  the  Southern  States,  in  the  late  civil  war.  Ibid. 
160. 

Porectlosure. 

11.  Order  of  sale  in  case  of  subsequent  grants  by  mortgagor.  On  the 
foreclosure  of  a  mortgage  as  against  subsequent  grantees  of  the  mort- 
gagor of  different  portions  of  the  mortgaged  premises,  the  general  rule 
m  equity  is,  that  the  granted  portions  shall  be  sold  in  the  inverse  order 
of  their  alienation,  so  that  the  land  of  the  last  grantee  is  first  subject  to 
sale.    Niles  et  al.  v.  Harmon  et  al.  396. 

12.  Foreclosure  when  mortgagor  sells  part.  Where  the  owner  of 
mortgaged  land  conveys  a  part  of  it  with  warranty,  it  is  his  duty  to  pro- 
tect the  grantee  against  the  mortgage,  and  upon  foreclosure  of  the  mort- 
gage,  it  should  first  be  satisfied  out  of  the  portion  of  the  land  remaining 
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in  the  mortgagor.    And  should  the  mortgagor  convey  the  portion  re 
maiuiug  in  him  to  a  second  purchaser,  lie  lakes  the  land  as  it  was  in 
the  hands  of  the  mortgagor,  primarily  charged  with  the  payment  of  the 
mortgage  debt.    Niles  et  al.  v.  Harmon  et  al.  396. 

13.  Wliere  the  mortgagor  sells  a  part  of  the  mortgaged  premises 
taking  notes  and  mortgage  on  the  same  from  the  purchaser,  which  re- 
main unpaid,  and  afterward  conveys  the  balance  to  other  parties,  on 
foreclosui'e  of  the  original  mortgage,  and  on  cross-bill  to  foreclose  the 
second  one,  where  the  notes  secured  thereby  have  not  been  transferred, 
it  seems  that  the  land  first  conveyed  should  first  be  charged  to  the  ex- 
tent of  the  sum  due  thereon  by  the  purchaser,  and  sold,  and  the  proceeds 
of  sale  applied  in  extinguishment  of  both  mortgages.  But  where  the 
notes  of  the  first  purchaser  have  been  transferred  before  maturity,  the 
purchase  money  will  be  treated  as  paid,  and  the  portions  last  alienated 
must  first  be  sold  to  satisfy  the  original  mortgage.     Ibid.  396. 

Decree  of  foreclosure. 

14.  Wlien  binding,  on  failure  to  redeem.  A  decree  of  foreclosure  of 
a  mortgage,  if  it  is  of  such  force  as  to  be  taken  advantage  of  by  the  de- 
fendants as  an  estoppel  against  the  complainants  denying  their  title,  in 
case  they  chose  to  redeem  from  sale  under  it,  is  binding  on  them  in  case 
they  fail  to  redeem.    Bostwick  et  al.  v.  Skinner  et  al.  147. 

Chattel  mortgages. 

15.  Mortgagee  taking  property  maliciously,  liable.  Where  a  chattel 
mortgage  is  given  on  household  furniture  and  goods,  to  secure  a  debt, 
giving  the  mortgagee  the  right  to  take  possession  at' any  time  he  should 
feel  himself  insecure  or  unsafe,  or  fear  waste,  diminution  or  removal, 
and  he  takes  possession  on  the  same  day,  and  at  an  unusual  hour,  with- 
out previous  notice,  from  malicious  motives  or  without  a  reasonable 
belief  that  his  debt  is  unsafe  or  insecure,  he  will  be  liable  to  the  mort- 
gagor in  trespass,  and  if  the  taking  is  malicious,  the  jury  may  give 
exemplary  damages.    Davenport  v.  Ledger,  574. 

Measure  of  damage  for  taking  before  debt  is  due.    See  MEASURE 
OF  DAIVIAGES,  1. 
Power  op  corporations  to  mortgage.    See  CORPORATIONS,  2. 

Bights  op  mortgagee. 

As  to  insurance.    See  INSURANCE,  4. 

Estoppel  to  show  payment.    See  ESTOPPEL,  3. 

MUNICIPAL  CORPORATIONS. 
Quo  warranto  does  not  lie  against  them.    See  QUO  WARRAN- 
TO, 1. 
Adoption  op  act  op  1872.    See  ELECTIONS,  1  to  5. 
Generally.    See  CORPORATIONS,  8  to  11. 
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NEGLIGENCE. 

Op  contractor. 

1.  Employer  not  liable  for  negligence  of  contractor  in  performance  of 
work  under  contract.  "While  a  master  is  responsible  for  injuries  arising 
from  the  negligence  of  his  servant,  a  party  who  has  contracted  for  the 
doing  of  certain  work  for  his  use  and  benefit  is  not  liable  for  injuries 
arising  during  the  performance  of  such  work.  Hale  et  al.  v.  Johnson, 
185. 

Negligence  in  railroads. 

2.  In  respect  to  brush  growing  on  right  of  way.  Where  a  railroad 
company  permits  brush  and  other  obstructions  on  its  right  of  way  so  as 
to  prevent  the  view  of  approaching  trains  by  travelers  on  the  highway 
crossing  its  track,  and  neglects  to  give  any  signal  of  danger  by  a  train 
approaching  the  crossing,  either  by  ringing  a  bell  or  sounding  a  whistle, 
whereby  a  party,  in  attempting  to  cross  the  track  on  the  public  road,  is 
killed,  the  company  will  be  guilty  of  negligence.  Dimick,  Admr.  v. 
Chicago  and  Northwestern  Railway  Co.  338. 

3.  Liable  for  injury  to  stock  in  cities  and  towns  only  where  negli- 
gence is  shown.  In  a  suit  against  a  railroad  company  for  injury  done  to 
stock  by  their  trains  within  the  limits  of  a  city,  town  or  village,  there 
can  be  no  recovery  without  an  averment  in  the  declaration  that  the  ser. 
vants  of  the  company  were  guilty  of  negligence  in  running  its  trains 
through  such  city,  town  or  village.  Negligence  must  not  only  be  aver- 
red in  the  declaration,  but  there  must  be  proof  of  negligence  on  the 
part  of  the  agents  and  servants  of  the  company  in  charge  of  the  train 
at  the  time  the  injury  occurs.  Peoria,  Pekin  and  Jacksonmlle  Railroad 
Co.  V.  Burton,  72. 

4.  Liability  for  injury  to  stock  when  they  neglect  to  fence  their  track. 
A  railroad  ran  through  a  common  field  of  several  square  miles,  owned 
by  different  parties,  some  of  whom  resided  therein,  which  was  fenced 
only  on  the  outside.  The  railroad  had  been  opened  for  use  more  than 
six  months,  and  the  company  had  neglected  to  fence  its  track  entirely 
through  the  inclosure :  Held,  the  company  was  liable  for  the  stock 
killed  by  its  trains  inside  of  the  inclosure.     Ibid.  72. 

5.  Required  to  coiistruct  barrier  to  stock  getting  on  the  track,  at  both 
public  and  private  crossings.  Where  there  was  a  common  field  of  sev- 
eral square  miles,  belonging  to  different  owners,  but  fenced  only  on  the 
outside,  through  which  a  railroad  ran,  and  there  was  a  crossing  over  the 
railroad  track  inside  of  the  inclosure,  which  was  used  principally  by 
parties  residing  therein,  it  was  held,  that  such  crossing  was  not,  in  any 
just  sense,  a  public  road  crossing,  across  which  the  company  could  not 
lawfully  fence,  and  that  even  if  it  was,  the  company  would  be  required 
to  place  cattle  guards  there  to  keep  the  cattle  from  getting  on  its  track, 
and  if  it  was  a  private  farm  crossing,  as  it  reallj^  was,  it  was  the  duty 
of  the  company  to  place  bars  or  gates  there,  and  if  it  failed  to  place 
either  cattle  guards  or  gates  or  bars  there,  it  would  be  liable  for  any 
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injury  to  stock  by  its  trains.    Peoria,  PeTcin  and  Jacksonville  Railroad 
Co.  V.  Burton,  72. 

Contributory  and  comparative. 

6.  General  rule.  Where  it  appears  that  the  plaintiff's  negligence  ia 
comparatively  slight,  and  that  of  the  defendant  gross,  the  plaintiff  -uill 
not  be  deprived  of  his  action;  but  even  if  the  negligence  of  the  defend- 
ant  is  gross,  yet  if  the  negligence  of  the  plaintiff  is  not  slight,  as  com- 
pared  with  each  other,  the  plaintiff  can  not  recover,  and  it  is  error  to 
instruct  the  jury  that  a  plaintiff  who  has  been  guilty  of  negligence 
which  has  contributed  to  the  injury  complained  of,  is  entitled  to  re- 
cover unless  his  negligence  contributed  to  a  considerable  degree  to  such 
injury.    Sterling  Bridge  Co.  v.  Pearl,  251. 

7.  A  plaintiff"  can  not  recover  for  injuries  received  through  the  de- 
fendant's negligence,  where  his  own  negligence  has  contributed  to  such 
injuries,  unless  his  negligence  was  slight  and  that  of  the  defendant 
gi'oss,  when  compai'ed  with  each  other.    Kewanee  v.  Depew,  119. 

8.  Care  required  in  passing  over  sidewalk.  A  person  in  the  full  pos. 
session  of  his  faculties,  passing  over  a  sidewalk  in  daylight,  with  no 
crowd  to  jostle  or  disturb  him,  no  intervening  obstacle  to  obscure  ap- 
proaching danger,  and  no  sudden  occurring  cause  to  distract  his  atten- 
tion, is  under  obligation  to  use  his  eyes  to  direct  his  footsteps,  and  if  he 
fails  to  do  so,  he  is  negligent.    Ibid.  119. 

9.  Duty  of  person  approaching  railroad  crossing.  It  is  the  duty  of  a 
person  coming  on  to  a  railroad  crossing  of  a  highway,  to  use  care  and 
caution  to  avoid  a  collision  with  any  passing  train,  and  to  use  precau- 
tion before  going  thereon,  to  ascertain  whether  there  is  a  train  approach- 
ing; and  the  failure  of  those  having  the  train  in  charge  to  ring  the 
bell  or  sound  the  whistle,  does  not  exempt  travelers  on  the  highway 
from  this  duty.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Rar- 
toood,  88. 

10.  It  is  error  to  give  an  instruction  which  authorizes  a  recovery 
against  a  railroad  upon  the  ground  of  negligence  in  omitting  to  sound 
the  whistle  or  ring  the  bell,  without  containing  a  requirement  of  any 
care  or  caution  on  the  part  of  the  person  injured.    Ibid.  88. 

11.  Slackening  speed  at  highway  crossings.  There  is  no  law  requiring 
railroad  companies,  when  running  at  a  high  rate  of  speed,  to  slacken 
the  speed  of  their  trains  when  teams  are  approaching  a  railway  cross- 
ing in  the  countiy.    Ibid.  88. 

12.  On  part  of  one  killed  while  crossing  a  railroad.  Wher-e  a  person, 
when  approaching  a  railroad  crossing,  looks  and  listens  for  an  ap 
preaching  train  before  passing  a  cornfield  which  obstructed  the  view, 
and  after  passing  the  same,  again  looks  and  listens,  and  no  warning  is 
given  him  by  bell  or  whistle,  he  will  be  guilty  of  no  negligence  on  his 
part  in  going  upon  the  track,  and  the  fact  that  he  is  told  to  stop,  that 
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the  cars  are  coming,  which  he  does  not  hear,  will  not  change  the  rule. 
Dimick,  Admr.  v.  Chicago  and  Northwestern  Railway  Co.  338. 

13.  No  recovery  for  death  where  deceased  was  guilty  of  gross  negligence. 
Where  a  person  was  killed  by  a  train  at  a  railway  crossing  which  was 
difficult  to  cross,  and  dangerous,  was  perfectly  familiar  with  this  fact,  yet 
attempted  to  cross  the  same  with  a  team  about  the  time  a  regular  train 
was  due,  without  looking  to  see  if  the  train  was  in  sight,  it  being  in  the 
daytime,  and  the  whistle  was  sounded  ninety  rods  distant  from  the  cross- 
ing, and  the  bell  rung  continuously,  and  an  alarm  sounded  some  twenty, 
five  rods  before  reaching  the  crossing,  when  the  deceased  was  upon  the 
track,  and  he  then  discovered  the  train  for  the  first  time,  and  before  he 
could  get  ofi"  was  killed,  the  company  using  every  exertion  to  prevent 
the  accident,  it  was  held,  that  the  negligence  of  the  deceased  was  so 
great  as  to  preclude  a  recovery,  even  though  the  company  was  derelict 
in  not  making  the  crossing  safe  and  easy  to  get  over.  Bockford,  Bock 
Island  and  St.  Louis  Railroad  Go,  v.  Byarn^  Admr.  528. 

NEW  PROMISE. 
To  AVOID  LIMITATION.    See  LIMITATIONS,  1  to  7. 
Effect  on  debt  discharged  in  bankruptcy.    See  BANKRUPTCY,  2. 

NEW  TRIALS. 
NewijY  discovered  evidence. 

1.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  where  such  evidence  is  impeaching  or  merely  cumulative  in 
its  nature,    Knickerbocker  Insurance  Co.  v.  Qould  et  al.  388. 

NOTICE. 

To  PURCHASERS. 

1.  Of  equitable  rights.    See  PURCHASERS,  3. 

2.  Of  irregularity  in  administrator's  sales.  See  ADMINISTRA- 
TION OF  ESTATES,  7. 

3.  Of  payment.    See  PAYMENT,  1. 
Op  loss  under  insurance  policy. 

4.  Sufficiency,  etc.    See  INSURANCE,  7  to  11. 
Op  election.    See  ELECTIONS,  3. 

By  publication.    See  CONSERVATOR,  3. 

OFFICER. 
When  protected  under  process.    See  PROCESS,  2, 3 ;  TRESPASS,  8. 

OFFICIAL  BOND. 
Liability  op  sureties.    See  SURETY,  1,  2. 
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OPTION. 

To  PURCHASE  REAL  ESTATE. 

Not  a  contract.    See  CONTRACTS,  1,  2. 

PARTIES. 

Mechanic's  lien. 

1.  Where  a  petition  to  enforce  a  mechanic's  lien  for  labor  and  mate- 
rials in  the  erection  of  a  building  upon  real  estate  of  a  married  woman, 
alleges  that  her  husband  has  some  interest  in  the  premises,  which  is 
admitted  by  demurrer,  he  will  be  a  necessary  party  for  the  purpose  of 
cutting  off  his  interest  by  the  decree.    Oreenleafet  al.  v.  Beehe  et  al.  520. 

Assignee  in  bankruptcy. 

2.  The  assignee  of  a  bankrupt,  on  bill  filed  to  affect  a  title  claimed 
by  him,  is  an  indispensable  party,  and  if  not  made  one  the  decree  affect- 
ing the  property  will  not  bind  him.    Harris  et  al.  v.  Cornell  et  al.  54. 

PARTITION. 
Sale  subject  to  widow's  dower. 

1.  On  a  petition  for  partition  of  real  estate,  where  it  appears  that 
the  premises  are  not  susceptible  of  partition,  there  is  no  error  in  order- 
ing the  estate  to  be  sold  subject  to  the  widow's  dower,  which  may  after- 
wards  be  assigned  in  accordance  with  the  provisions  of  the  statute. 
Fight  V.  Holt,  84. 

PARTY  WALL. 
Contribution  for  cost. 

1.  Each  party  liable  for  Ms  proportion  of  cost.  A  wall  was  built 
by  the  owner  of  a  lot  over  the  line,  so  as  to  have  one-half  on  his  lot  and 
one-half  on  the  adjoining  lot,  with  the  agreement  that  tlie  owner  of  the 
adjoining  lot  might  use  the  wall  without  any  charge  or  cost  whenever 
he  chose  to  build  on  his  lot.  The  wall  was  subsequently  destroyed  by 
fire,  and  the  lot  conveyed  to  another,  who  had  no  knowledge  of  tliis 
agreement.  The  two  owners  then  agreed  to  build  together,  and  did  so, 
using  the  foundation  of  the  former  wall,  and  building  their  i>arty  wall 
thereon,  without  any  express  agreement  as  to  who  should  pa}^  for  the 
party  wall:  Held,  that  each  one  was  liable  for  the  cost  of  his  j)ropor- 
tion  of  the  wall,  and  the  grantee  of  the  builder  of  the  former  wall  hav- 
ing  built  the  new  wall,  was  entitled  to  contribution  from  the  other  for 
his  proportion  of  the  cost  thereof.    Huck  v.  Flentye,  258. 

PARTNERSHIP 

Of  the  interests  of  the  partners. 

1.    In  capital  stock.    Each  [)artner  has  a  joint  interest  but  not  asep- 

arate  interest  in  any  particular  properly  of  the  partnership,  and  each 

has  a  moiet}'^  or  the   same  species   of  interest  in  tlie  stock  in   trade, 

whether  each  contributes  exactly  in  the  same  proportion  or  not;  but 

43— 80th  III. 
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PARTNERSHIP.  Op  the  interests  of  the  partners.  Continued. 
their  several  degrees  of  interest  must  be  regulated  according  to  the 
stipulated  proportions  and  the  different  conditions  of  the  partnership. 
Neither  partner  has  any  exclusive  right  to  any  part  of  the  joint  effects 
for  any  sum  due  him  until  a  balance  of  account  be  struck.  Taft  et  al. 
V.  Schwamb,  289. 

2.  Articles  construed  as  to  ownership  of  property  used.  Where 
articles  of  partnership  provide  that  one  partner  is  to  put  into  the  capi- 
tal stock  a  building  and  machinery  valued  at  $9615,  and  the  other  two 
to  put  in  $2500,  making  a  total  capital  stock  of  $12,119,  and  to  pay  the 
other  interest  on  the  excess  put  in  by  him,  each  partner  will  have  a 
joint  ownership  of  the  building  and  machinery;  and  a  provision  that 
"  losses  in  all  business  transactions  during  said  partnership  "  shall  be 
borne,  one-half  by  the  first  and  one-fourth  by  each  of  the  others,  will 
not  change  the  rule.    Ibid.  289. 

3.  Partners  may,  by  contract,  stipulate  that  the  ownership  of  prop- 
erty may  remain  in  one,  while  the  firm  shall  have  only  the  use  of  the 
same,  as  between  themselves,  or  any  other  regulation  in  regard  to  own- 
ership of  the  property  used,  not  prohibited  by  law.    Ibid.  289. 

4.  Where,  by  articles  of  partnership,  it  was  recited  that  one  had  put 
into  the  capital  stock  property  on  hand  of  the  value  of  $9615,  and  the 
other  two  were  to  put  in  $2500,  making  a  total  capital  of  $12,119,  and 
it  was  provided  that  the  two  last  should  pay  the  first  interest  on  the 
excess  put  in  by  him,  and  the  losses  in  business  and  profits  should  be 
divided  one-half  to  the  first  and  the  other  half  among  the  other  two, 
and  further  provided  that  the  partnership  might  be  renewed  when  the 
term  expired,  and  in  that  event  the  partners  should  become  equal 
owners  in  the  capital  stock,  which  was  done  by  indorsement  on  the 
original  articles :  Held,  that  each  became  an  equal  owner,  and  the 
property  put  in  by  the  first  having  been  destroyed  by  fire,  the  losa 
should  be  borne  equally  by  all.    Ibid.  289. 

PAYMENT. 

Notice  of. 

1.  By  one  purcTiasing  notes.  Where  a  note  secured  by  deed  of  trust 
on  land,  when  offered  as  collateral  security  for  a  loan,  had  stamped 
upon  it,  "  Cook  County  National  Bank,  Chicago — Paid  June  16  " — 
which  words  were  erased  by  a  pen  having  been  drawn  through  them, 
and  this  it  was  insisted  was  notice  of  its  payment,  it  was  7ield,  that 
being  erased,  the  reasonable  inference  would  be,  that  these  words  had 
been  placed  there  by  mistake,  and  the  procuring  of  the  written  consent 
of  two  other  parties  interested  indorsed  on  the  note,  consenting  that  the 
time  of  its  payment  might  be  extended  for  one  year,  was  also  held  to  be 
inconsistent  with  the  fact  of  its  payment,  and  was  a  guaranty  it  was  not 
paid.    International  Bank,  etc.  v.  Bowen  et  al.  541. 
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PLEADING. 

Op  the  declaration. 

1.  0)1  a  life  insurance  policy.  In  a  suit  on  a  policy  of  life  insurance, 
procured  by  tlie  insured  for  tlie  benefit  of  another,  it  is  not  necessary 
that  the  declai'ation  should  aver  that  the  beneficiary  had  any  interest  in 
the  life  of  tlie  insured,  but  a  diflerent  rule  prevails  where  one  procures 
an  insurance  on  the  life  of  another.  In  such  a  case,  the  plaintitl"  must 
aver,  in  his  declaration,  that  he  had  an  insurable  interest  in  the  life  in- 
sured.    Guardian  Mutual  Life  Insurance  Co.  v.  llognn,  35. 

2.  Where  a  party  made  application,  in  the  name  of  his  father,  for  a 
policy  of  insurance  on  the  life  of  the  father,  for  his  (the  son's)  benefit, 
and  the  agents  of  the  company,  being  aware  of  all  the  facts,  and  that 
the  father  knew  nothing  of  the  transaction,  and  paid  nothing  on  the 
policy,  still  caused  the  policy  to  be  issued  to  the  father  as  if  procured 
by  him  for  the  benefit  of  the  son,  it  was  held,  that  as  a  mere  question  of 
pleading,  the  company  could  not  be  heard  to  make  objection  that  the- 
transaction  was  different,  in  fact,  from  what  it  purported  to  be  by  the 
policy,  and  that,  in  declaring  on  it,  the  plaintiff  was  not  to  aver  in  his 
declaration  that  he  had  an  insurable  interest  in  his  father's  life.  Ibid. 
85. 

3.  Where  a  policy  of  insurance  contains  a  recital  that  it  was  issued 
in  consideration  of  the  application  of  a  previous  policy  which  is  made 
part  of  the  new  policy,  it  is  not  necessary,  in  declaring  on  the  policy 
sued  on,  to  refer  to  such  application;  a  cause  of  action  is  shown  by 
declaring  upon  the  policy  sued  on,  alone,  and  if  the  representations  in 
the  former  application  furnish  any  matter  to  defeat  the  right  of  action^ 
it  should  be  set  up  in  defense.     Ibid.  35. 

4.  On  a  policy  of  insurance.  A  declaration  which  does  not  aver  the 
value  of  property  destroyed,  but  which  avers  that  the  plaintiff  was 
interested  in  the  property  to  the  value  of  $5000,  although  it  might  be 
bad  on  special  demurrer,  is  good  on  general  demurrer,  or  in  arrest  of 
judgment.    Knickerbocker  Insurance  Co.  v.  Tolman  et  al.  106. 

6.  When  condition  or  exception  in  contract  must  be  negatived  in  the 
declaration.  Where  a  right  is  conferred  by  a  clause  absolute  and  un- 
conditional in  its  terms,  but  the  right  is  limited  in  a  subsequent  clause 
by  a  condition  or  exception,  the  pleader  is  not  required  to  negative  the 
condition  or  exception,  but  it  is  for  the  defense  to  plead  it.     Ibid.  106. 

6.  But  when  the  condition  or  exception  is  contained  in  or  referred 
to  by  the  clause  giving  the  right,  then  the  plaintiff  must  set  out  aud 
negative  the  condition  or  exception.    Ibid.  106. 

7 .  On  replevin  bond.  The  material  facts  to  be  alleged  in  a  declaration 
on  a  replevin  bond  are,  the  termination  of  the  replevin  suit,  and  judg. 
ment  for  costs  in  thie  defendant's  favor,  and  the  order  for  the  writ  retorno 
habendo.  It  is  wholly  unimportant  what  led  to  that  result,  or  in  what 
phraseology  it  was  declared.    Stevison  et  al.  v.  Earnest,  513. 
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8.  In  action  against  a  city  for  torts  of  its  servants.  See  CORPO- 
HATIONS,  10. 

9.  Joinder  of  counts — in  case  and  trespass.  Under  the  statute  abol- 
ishing the  distinction  between  actions  of  trespass  and  trespass  on  tlie 
case,  there  is  no  reason  why  a  count  in  trespass  and  one  in  trespass  on 
the  case  may  not  be  joined  in  the  same  declaration.  Barker  v.  Eoozier, 
205. 

10.  Defects  cured  hy  verdict.  A  declaration  which  avers  that  the  de- 
fendant unlawfully  drove  along  the  center  of  the  traveled  track  of  the 
highway,  and  thereby  forced  the  defendant  upon  a  bank,  whereby  his 
carriage  was  upset,  without  averring  that  the  plaintiff  and  defendant 
met  in  the  highway  and  that  defendant  refused  to  turn  to  the  right, 
whilst  it  might  be  bad  on  demurrer,  will  be  sufficient  to  sustain  a  judg- 
ment where  the  general  issue  is  filed  and  a  trial  had,  and  the  evidence 
shows  that  the  parties  did  meet  and  that  defendant  refused  to  turn  to 
the  right,  and  thereby  the  injury  was  occasioned.  In  such  case  the 
defect  in  the  declaration  is  cured  by  the  verdict.     Ibid.  205. 

Defects — how  reached. 

11.  By  demurrer.  If  a  declaration  is  considered  defective,  the  proper 
practice  is  to  demur  to  the  same,  instead  of  moving  to  exclude  the  evi- 
dence in  the  case.    Knickerbocker  Ins.  Co.  v.  Gould  et  al.  388. 

Pleading  in  quo  warranto. 

12.  Of  matters  to  defeat  an  election.  In  a  proceeding  bj''  quo  loar- 
ranto  against  a  city,  requiring  it  to  show  by  what  authority  it  exercised 
the  fi'anchises  conferred  by  the  act  of  1872,  where  the  city,  by  plea,  set 
up  an  election  under  that  law,  resulting  in  a  vote  in  favor  of  incorpora- 
tion vinder  the  act,  a  replication  attempting  to  impeach  and  invalidate 
the  election,  by  charging  frauds  and  irregularities  in  certain  wards, 
which  alleges  that  the  returns  in  such  wards  showed  a  majority  for  in- 
corporation which  exceeds  the  entire  majority  in  favor  of  incorporation, 
as  found  and  declared  by  the  common  council,  is  defective  in  not  stating 
that  the  returns  in  such  wards  affected  the  actual  result,  or  as  to  the 
majority  of  legal  votes  cast.  City  of  Chicago  v.  The  People  ex  rel.  etc, 
496. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  As  to  description  of  judgment  in  replevin  in  suit  on  replevin  bond. 
Where  a  declaration  upon  a  replevin  bond  alleged  that,  the  replevin 
suit  coming  on  for  trial,  it  was  considered  and  adjudged  that  the  plain- 
tiff take  nothing  by  his  suit,  and  that  the  court  awarded  a  return  of  the 
goods,  etc.,  and  gave  judgment  for  the  defendant  tliereon  against  the 
plaintiff  for  one  cent  damages  and  costs  of  suit,  and  the  record  produced 
showed  simply  a  dismissal  of  the  suit  for  failure  to  give  security  for 
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costs  and  judgment  for  costs  and  return  of  the  properly :  Held,  that  the 
variance  was  not  material.    Stevison  et  al.  v.  Earnest,  513. 

2.  Generally — in  suits  on  record  or  instrument  in  writiiig.  Where 
an  instrument  in  writing  or  a  record  is  not  the  foundation  of  the  action, 
a  variance  is  not  material,  unless  the  discrepancy  is  so  great  as  to  amount 
to  a  strong  probability  that  it  can  not  be  the  instrument  or  record  de 
Glared  on.    Ibid.  513. 

3.  Distinction  as  to  action  ex  contractu  and  torts.  Contracts  are  en 
tire,  and  must  be  proved  substantially  as  alleged,  but  torts  are  divisible, 
and  in  them  the  plaintiff  may  prove  a  part  of  his  charge  and  recover,  if 
there  be  enough  proved  to  support  the  tort.    Roth  v.  Eppy,  283. 

4.  Although  the  declaration  in  an  action  by  a  wife  against  one  for 
selling  and  giving  liquor  to  her  husband,  may  allege  that  the  husband's 
intoxication  was  caused  in  whole  by  the  defendant,  a  recovery  may  be 
had  where  the  proof  shows  it  was  caused  in  part  only  by  the  defendant. 
Ibid.  283. 

Evidence  under  the  common  cotmTs. 

5.  A  contract  which  has  been  fully  performed  on  the  one  part,  and 
there  is  nothing  remaining  to  be  done  but  to  pay  the  money  according 
to  the  stipulated  price  in  the  contract,  is  admissible  in  evidence  under 
the  common  counts.    Combs  v.  Steele  et  al.  101. 

PRACTICE. 
Affidavit  of  claim  by  plaintiff. 

1.  If  the  defendant  is  a  resident  of  the  county  where  suit  is  brought, 
the  plaintiff  may  file  an  affidavit  of  merits  with  his  declaration,  and 
have  judgment  by  default,  unless  the  defendant,  his  agent  or  attorney 
shall  file  an  affidavit  of  merits  with  his  plea.  Honore  v.  Home  National 
Bank,  489. 

2.  The  statute  does  not  require  that  the  plaintiff  shall  file  his  own 
affidavit  with  his  declaration,  in  order  to  require  the  defendant  to  file 
an  affidavit  of  merits.  The  affidavit  of  any  one  cognizant  of  the  facts, 
will  be  sufficient.  Wilder  v.  Arwedson,  435;  Honore  v.  Home  National 
Bank,  489. 

8.  The  affidavit  filed  with  a  declaration,  to  require  an  affidavit  of 
merits  from  tlie  defendant,  need  not  be  entitled  as  of  the  term  of  court. 
Honore  v.  Home  National  Bank,  489. 

4.  It  is  not  necessary  that  the  plaintiff's  affidavit  should  appear  to 
have  been  filed  after  the  suit  is  commenced.  It  is  sufficient  if  filed  with 
the  declaration,  either  before  or  after  the  commencement  of  the  suit. 
Ibid.  489. 

6.  Authority  of  officer  taking  must  appear.  It  must  appear  that  the 
officer  administering  the  oath  to  an  affidavit  of  claim  filed  with  a  decla- 
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ration  was  authorized  to  do  so,  or  the  aflBdavit  will  be  a  nullity;  and  no 
affidavit  of  merits  will  be  required  with  the  plea.    Smith  v.  Lyons,  600. 

Affidavit  op  merits  with  plea. 

6.  Constitutionality  of  act  requiring  it.  The  legislature  is  not  pro- 
hibited by  the  constitution  from  requiring  an  affidavit  of  merits  to  be 
filed  with  a  plea.  It  seems  it  has  power  to  require  all  pleadings  to  be 
sworn  to  as  a  condition  precedent  to  their  being  filed.  Honore  v.  Home 
National  Bank,  489. 

Setting  aside  default. 

7.  Affidavit  required.  Where  a  plea,  without  affidavit,  is  filed  in  a 
case  where  such  affidavit  is  required,  the  plaintifi"  will  be  entitled  to 
judgment  by  default;  and  if  the  defendant,  on  motion  to  strike  his  plea 
from  the  files,  asks  for  leave  to  file  an  affidavit  of  merits  with  the  plea, 
it  is  proper  to  require  him  to  disclose,  by  affidavit,  the  nature  of  his  de- 
fense, that  the  court  may  see  whether  it  is  meritorious  or  not.  Wilder 
V.  Arwedson,  435. 

Reinstating  cause. 

8.  Discretionary.  It  is  within  the  discretion  of  the  circuit  court  to 
set  aside  an  order  of  dismissal,  and  reinstate  a  cause  on  the  trial  calea- 
dar  at  the  same  term  of  court  at  which  it  was  dismissed;  and  where 
there  has  been  no  such  palpable  abuse  of  that  discretion  as  will  work 
manifest  injustice,  its  exercise  will  not  be  reviewed  in  an  appellate 
court.    Combs  v.  Steele  et  al.  101. 

Ordering  trial  by  jury. 

9.  Its  effect  on  pending  motions  for  rule  to  give  security  for  costs,  and 
for  leave  to  prosecute  as  a  poor  person.  Where  the  record  shows  a  mo- 
tion by  defendant  for  a  rule  on  plaintift"  to  give  security  for  costs,  and, 
three  days  afterwards,  a  motion  by  plaintift"  for  leave  lo  prosecute  as  a 
poor  person,  and  no  formal  disposition  of  either  motion,  an  order  of  the 
court,  after  the  last  motion,  for  a  juiy  to  be  impanneled  to  try  the 
issues,  is,  in  eflect,  an  allowance  of  the  last  motion  and  a  denial  of 
the  first.    Sterling  Bridge  Co.  v.  Pearl,  251. 

Excluding  entire  evidence. 

10.  The  exclusion  of  the  whole  evidence  from  the  jury  is,  in  effect, 
an  instruction  in  the  nature  of  a  non-suit,  a  practice  not  sanctioned  in 
this  State.     Crowley  v.  Crowley,  469. 

11.  If  evidence  tends  to  prove  an  issue  in  a  case,  it  is  error  to  ex- 
clude the  same,  although,  in  the  opinion  of  the  court,  it  may  not  be 
sufficient  to  authorize  a  verdict.    Ibid.  469, 

12.  But  if  it  appears  that  the  verdict  must  have  been  the  same  if  the 
evidence  had  not  been  excluded,  the  error  is  one  that  does  not  prejudice, 
and  therefore  no  around  for  a  reversal.    Ibid.  469. 
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^PRACTICE.     Continued. 
Reversal  wirn  directions. 

13.  Action  of  the  court  below.  Where  a  decree  is  reversed  with  di- 
rections to  the  court  below  to  decree  the  complainant  a  homestead,  if 
the  property  is  susceptible  of  division,  otherwise,  its  value  in  either  of 
two  modes,  and  the  court  finds  that  it  appears,  from  the  evidence,  that 
the  premises  are  so  situated  that  a  homestead  can  not  be  assigned,  this 
will  authorize  the  court  to  adopt  either  mode  for  adjusting  the  home, 
stead  right  suggested  by  this  court,  independent  of  any  agreement  of  the 
parties.    King  v.  Mix  et  al.  378. 

14.  Where  a  cause  is  decided  in  this  court,  and  remanded  with  spe- 
cific directions  that  if  a  homestead  can  not  be  set  ofi",  to  ascertain  its 
value  in  one  of  two  ways,  first,  by  decreeing  the  complainant  $1000  in 
lieu  of  homestead,  and  such  portions  of  the  rents  and  profits,  after  de- 
ducting all  taxes  and  necessary  repairs,  as  $1000  bears  to  the  whole 
value  of  the  property,  or  by  decreeing  to  her  $1000,  with  six  per  cent 
per  annum  interest  fi"om  the  time  the  claimant  was  expelled,  the  court 
below  will  be  left  at  liberty  to  adopt  either  mode  of  adjusting  the  equi- 
ties, in  case  the  homestead  can  not  be  assigned.    Ibid.  378. 

Objection  to  evidence. 

15.  Must  be  made  in  court  below.  On  an  application  by  a  divorced 
father  for  the  custody  of  his  child,  he  can  not  assign  for  error  that  the 
court  admitted  ex  parte  alfidavits  in  evidence  against  him,  where  the 
record  shows  no  objection  made  to  them.     Wilkinson  v.  Deming,  842. 

Time  for  making  objections. 

To  depositions.    See  DEPOSITIONS,  1,  2. 

Mode  of  impanneling  jury.    See  JURY,  1,  2. 

PRACTICE  IN  THE  SUPREME  COURT. 
What  mat  be  reviewed. 

1.  Interlocutory  order  not  subject  of  review.  The  action  of  a  judge 
in  imposing  terms  upon  granting  a  preliminary  injunction,  can  not  be 
considered  in  this  court.  The  order  granting  a  preliminary  injunction 
is  interlocutory  only,  and,  therefore,  not  the  subject  of  review.  Han- 
ford  V.  Blessing,  188. 

Objections  by  appellee. 

2.  No  cross-errors  assigned.  On  appeal  to  this  court,  the  appellee 
can  not  raise  an  objection  in  respect  to  a  matter  involved  in  the  case, 
where  he  has  not  assigned  cross-errors.  The  People  ex  rel.  v.  Brislin, 
423. 

Error  will  not  always  reverse. 

3.  Striking  plea  from  the  files.  Where  a  special  plea  setting  up  dam- 
ages by  way  of  set^olf  is  stricken  from  the  files,  and  it  appears  that  such 
plea  was  unnecessary,  and  that  all  the  matters  presented  by  it  were  re- 
ceived and  considered  under  the  general  issue,  by  way  of  recoupment. 
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Error  will  not  always  reverse.    Continued. 
the  judgment  will  not  be  reversed  for  the  irregularity  in  striking  the 
plea  from  the  tiles,  instead  of  disposing  of  the  same  by  demurrer. 
Cooke  V.  Preble  et  al.  381. 

4.  Improper  instructions  and  admission  of  evidence.  The  giving  of 
a  faulty  instruction,  especially  as  an  abstract  proposition,  will  afford  no 
ground  of  reversal,  where  it  is  apparent  it  could  not  have  prejudiced 
the  party  complaining.    Reynolds  v.  Oreen  baum,  416. 

5.  It  is  only  such  error  as  works  an  injury  to  the  party  complaining, 
that  will  be  ground  of  reversal.  The  admission  of  immaterial  evidence 
of  no  intrinsic  strength  or  weight  is  not  such  an  error.  Berdell  v.  Ber- 
dell,  604. 

6.  Trifling  errors  in  the  admission  of  immaterial  evidence  and  in 
the  giving  of  instructions  which  did  not  interfere  with  the  substantial 
justice  of  the  case,  where  justice  is  done  by  the  verdict,  will  not  be 
grounds  of  reversal.    Stevison  et  al.  v.  Earnest,  513. 

Cause  for  openino  judgment. 

7.  Pendency  of  other  cases.  The  fact  that  there  are  a  large  number 
of  other  cases  pending  in  the  court  below  involving  the  same  questions 
decided  by  this  court  in  a  particular  case,  is  no  ground  for  opening  the 
judgment  therein.  Such  decision  is  no  impediment  to  the  trial  of  the 
other  cases.  When  they  are  tried  they  may  be  brought  to  this  court, 
and  then  the  propriety  of  the  former  decision  may  be  examined.  But- 
ler V.  Walker,  345. 

PRESUMPTIONS. 

Of  law  and  fact. 

1.  Presumption  as  to  defendants  residence.  Where  it  appears  that 
the  defendant  was  served  with  process  in  the  county  where  the  suit  is 
brought,  it  will  be  presumed,  in  the  absence  of  contrary  proof,  that  he 
resided  in  that  county  at  the  time.    Honore  v.  Home  National  Bank,  489, 

2.  As  to  effect  of  custom  on  contract.    See  CONTRACTS,  5. 

3.  That  suit  by  corporation  is  brought  in  proper  name.  See  COR- 
PORATIONS, 1. 

4.  In  respect  to  subscription.    See  SUBSCRIPTION,  3. 

5.  As  to  amendments  in  justice's  courts.    See  AMENDMENTS,  2. 

6.  As  to  jurisdiction  of  superior  courts.     See  JURISDICTION,  2. 

7.  As  to  the  manner  of  the  death  of  a  party.  See  INSURANCE, 
19,  20. 

8.  On  settlement  of  accounts.    See  SETTLEMENT,  2. 

9.  Who  filled  up  application  for  insurance.     See  INSURANCE,!. 

10.  That  evidence  sustains  verdict.  See  EXCEPTIONS  AND 
BILLS  OF  EXCEPTIONS,  4. 
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PROCESS. 

Where  it  may  be  served. 

1.  Only  within  the  jurisdiction.  The  process  of  a  court  has  vitality 
and  may  be  euforced  anywhere  within  its  jurisdiction,  but  beyond  this 
it  has  no  vitality,  and  a  service  beyond  the  jurisdiction  of  the  court 
confers  no  jurisdiction  over  the  person  of  the  defendant.  Isctt  v. 
Stuart,  404. 

As  A  JUSTIFICATION. 

2.  To  an  officer  serving  the  same.  An  officer  armed  with  a  writ  of 
restitution  issued  by  a  justice  of  the  peace  in  a  forcible  detainer  suit, 
where  the  justice  has  jurisdiction,  may  enter  the  premises  forcibly  in 
order  to  execute  the  writ,  and,  having  so  entered,  it  is  his  duty  to  re- 
move whatever  chattels  or  property  may  be  in  the  house,  doing  as  little 
damage  as  possible  to  effect  the  purpose,  and  which  will  be  the  natural 
consequence  of  his  duty  to  remove  the  same,  and  he  will  not  be  liable, 
unless  he  shall  wantonly  injure  the  chattel  property.  Miller  et  al.  v. 
White,  580. 

3.  Is  not,  as  against  one  not  a  party  to  the  suit.  Where  judgment 
is  rendered  in  favor  of  a  landlord  against  his  tenant  for  the  possession 
of  demised  premises,  in  an  action  of  forcible  detainer,  for  holding  over 
after  the  expiration  of  the  term,  and  such  tenant,  by  collusion,  sublets 
the  premises  to  another  person,  he  remaining  in  the  same  as  before, 
and  the  subletting  is  secret  and  unknown  to  the  landlord  at  the  time  of 
the  suit,  and  such  sub-tenant  is  dispossessed,  the  latter  will  not  be  en- 
titled to  maintain  an  action  against  the  landlord  and  officer  in  trespass 
for  executing  the  writ  of  possession;  and  the  same  rule  applies  if  the- 
subletting  is  a  mere  pretense  to  hold  the  possession  through  another. 
Ibid.  580. 

PROMISSORY  NOTE. 

Defense  against  holder. 

1.  When  not  indorsed.  A  person  not  the  payee  of  a  promissory 
note,  who  becomes  the  owner  thereof  without  its  having  been  as- 
signed,  holds  it  subject  to  the  same  defense  that  it  w.ould  be  in  the 
hands  of  the  payee.    Sturges  v.  Miller  et  al.  241. 

2.  Against  one  not  purchaser  for  value.  A  promissory  note  in  the 
hands  of  one  who  is  not  a  purchaser  thereof  for  value,  is  subject  to  the 
same  defenses  that  it  would  be  in  the  hands  of  the  original  holders. 
Ibid.  241. 

PURCHASERS. 
Who  may  become  a  purchaser. 

1.  After  the  trust  is  executed,  trustee  may  buy  property.  After  a 
trustee  has  made  a  sale,  under  his  power  as  trustee,  in  good  faith,  and 
has  fully  discharged  his  trust,  so  that  he  no  longer  occupies  contidentlal 
relations  to  any  oue  claiming  the  property,  he  is  not  by  law  forbidden 
to  deal  with  what  was  the  trust  property  the  same  as  a  stranger,  and,. 
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acting  in  good  faith,  he  may  become  the  owner  by  purchase  or  other 
wise.    BusJi  et  al.  v.  Sherman,  160. 

Purchaser  without  notice. 

2.  A  party  purchasing  land,  the  title  coming  through  one  holding 
the  legal  title  of  record,  without  notice  of  any  secret  trust  claimed  to 
exist  under  a  verbal  agreement  with  the  holder  of  the  legal  title,  will 
be  protected  against  the  claim  under  the  trust.  Pratt  et  al.  v.  Stone  et 
<il.  440. 

8.  A  writ  of  error  to  reverse  a  decree  dismissing  a  bill  to  avoid  a 
title,  is  a  new  suit,  and  affords  no  notice  to  any  one  of  anything  until 
it  is  sued  out.  Therefore,  a  purchaser  for  a  valuable  consideration  paid 
after  the  order  of  dismissal,  and  before  the  issuing  of  the  writ  of  error- 
without  other  notice,  will  be  protected  against  the  equities  of  the  com, 
plainant.    Eldridge  v.  Walker  et  al.  270. 

Of  irregularities  or  errors  respecting  sale  by  administrator.  See 
ADMINISTRATION  OF  ESTATES,  6,  7. 

<iUO  WARRANTO. 

When  it  lies. 

1.  Ifot  against  municipal  corporation.  An  information  in  the  nature 
of  a  quo  warranto,  on  the  relation  of  a  private  individual,  will  not 
lie  against  a  municipal  or  public  corporation,  such  as  a  city,  village, 
town,  county,  township,  or  the  like.  Per  McAllister,  Breese  and 
Walker,  JJ.    City  of  Chicago  v.  The  People  ex  rel.  etc.  496. 

2.  Does  not  lie  to  contest  election  to  adopt  a  charter.  An  election  for 
the  adoption  of  a  charter,  by  a  city,  town  or  village,  can  not  be  contested 
by  quo  warranto.    Per  Walker,  J.    Ibid,  496. 

RAILROADS. 
Negmgence  in  BArLROADS.    See  NEGLIGENCE,  3  to  13. 

RECEIVER. 

Effect  of  APPOrNTiNG. 

1.  On  parties^  rights.  The  appointment  of  a  receiver  does  not  deter- 
mine  any  right  nor  affect  the  title  of  either  party.  He  is  the  officer  ot 
the  court,  and  his  holding  is  that  of  the  court  for  him  from  whom  the 
possession  is  taken.  He  holds  for  the  benefit  of  the  party  ultimately 
entitled,  and  when  this  is  ascertained  he  will  be  considered  his  receiver. 
Coates  V.  Cunningham,  447. 

RECORDS. 

Papers  filed  in  a  cause. 

1.  The  papers  of  a  cause,  when  filed,  under  our  statute,  become  a 
part  of  the  record,  and  transcripts  are  made  by  copying  files  and  the 
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orders  of  court  as  entered  of  record  by  the  clerk.    Steviaon  et  al.  v. 
Earnest,  513. 

2.    Hono  proved  in  different  courts.    See  EVIDENCE,  16. 

RECOUPMENT. 
When  allowed. 

1.  Under  general  issue.  In  a  suit  to  recover  the  price  of  a  derrick 
made  under  a  special  contract,  the  defendant  may,  under  the  general 
issue,  recoup  any  damages  he  has  sustained  by  defects  in  the  work,  and 
delay  in  completing  the  same.    Cooke  v.  Preble  et  al.  381. 

REMEDY. 

Op  I.ANDLORD  FOR  POSSESSION. 

Cumulative  and  elective.    See  LANDLORD  AND  TENANT,  6,  7. 

REPLEVIN. 
When  it  lies. 

1.  Against  officer  attaching  stranger^s  goods.  Replevin  will  lie  in 
favor  of  the  owner  against  an  officer  who  levies  an  attachment  upon 
goods  not  the  property  of  the  defendant  in  attachment,  if  such  owner  is 
entitled  to  their  possession.    Samuel  v.  Agnew,  553. 

In  what  court. 

2.  Wliere  goods  are  taken  and  held  under  attachment  issued  from 
the  Superior  Court  of  Cook  county,  which  belong  to  one  not  a  party  to 
the  attachment,  the  owner,  being  entitled  to  their  possession,  may  bring 
replevin  for  them  in  either  the  Superior  or  circuit  court  of  that  county, 
as  he  may  choose,  these  courts  being  practically  the  same.    Ibid.  553. 

REPLEVIN  BOND. 
Right  of  defendant  in  suit  on. 

1.  Can  not  contest  judgment,  etc.  A  plaintiff  in  replevin,  by  suffer- 
ing his  suit  to  be  dismissed,  loses  all  right  to  contest  the  claim  of  the 
defendant  in  replevin  to  the  property  except  that  given  him  by  statute, 
which  is  to  plead  and  prove  his  title  to  the  property  in  mitigation  of 
damages.  He  can  not  contest  the  validity  of  the  judgment  or  execution 
under  which  the  property  was  taken.    Stevison  et  al.  v.  Earnest,  513. 

2.  Proof  when  defendant  pleads  title,  etc.  Where  a  party's  goods 
have  been  seized  under  execution  against  another,  and  he  replevies  the 
same,  and  his  suit  is  dismissed  with  retorno,  and  suit  is  brousht  upon  liis 
bond,  and  he  pleads  that  the  merits  of  the  action  were  not  tried,  and  seta 
up  his  title  to  the  property,  the  burden  of  proof  is  on  him  to  prove  his 
title;  and  if  he  shows  &  prima  facie  case,  the  other  party  may  disprove 
it  by  showing  that  his  title  was  acquired  to  hinder,  delay  or  defraud  the 
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creditors  of  the  defendant  in  the  execution,  and  this  whether  the  execu- 
tion  was  issued  on  a  valid  or  invalid  judgment.  Stevison  et  al.  v.  Earn- 
est, 513. 

Of  the  declaration.    See  PLEADING. 

RESCISSION  OP  CONTRACT.    See  CHANCERY,  10, 11. 

RESIDENCE. 

Whether  lost  by  leaving  State. 

1.  Depends  on  intention.  A  party  who  leaves  this  State,  without  any- 
settled  intention  of  acquiring  a  residence  elsewhere,  but  only  with  a 
conditional  intention  of  so  doing,  does  not  lose  his  residence  here  so 
long  as  that  intention  remains  conditional.     Wilkiiis  v.  Marshall,  74. 

2.  A  resident  of  this  State  left  it  with  a  view  to  seeking  a  better  cli- 
mate,  and  if  he  found  one  that  suited  him,  and  everj'thing  else  was 
agreeable,  of  making  it  his  liome,  but  with  no  particular  place  in  view. 
He  visited  Iowa,  Nebraska  and  Kansas,  and  in  the  latter  State  he  took 
a  contract  to  do  some  hauling  for  a  railroad  bridge  being  built.  There 
he  was  taken  sick,  and  returned  to  his  former  home  in  this  State,  never 
having  acquired  a  residence  or  determined  to  make  his  residence  at  any 
other  place  than  in  Illinois,  and  having  been  absent,  in  all,  about  seven 
months :    Held,  that  he  did  not  lose  his  residence  in  Illinois.    Ibid.  74. 

3.  Evidence  as  to  intent  of  one  to  change  his  residence.  On  the  trial 
of  a  contested  election  case,  where  the  gfound  of  contest  was,  that  the 
party  elected  had  lost  his  residence  by  leaving  the  Stale,  the  contestant 
called  the  claimant  as  a  witness,  and,  whilst  he  was  on  th.e  witness 
stand,  one  of  the  jurors  asked  him  "what  was  his  intention  when  he  went 
away — was  it  to  make  a  visit,  or  for  some  other  purpose?  The  contest- 
ant  objected  to  the  question,  and  the  court  sustained  the  objection :  Held, 
that  the  testimony  called  for  by  the  question  was  proper,  and  it  waa 
error  to  exclude  it.     Ibid.  74. 

RESTORING  RECORD. 
After  its  loss,  must  be  on  notice.    See  LOST  RECORD,  1,  2. 

REVERSAL  OF  DIRECTIONS. 
Action  of  the  court  below.    See  PRACTICE,  13, 14. 

RIGHT  OF  WAY. 
Of  proceedings  for  condemnation. 

1.  Effect  of  judgment.  No  order  or  judgment  can  be  entered  of 
binding  force  on  an  application  to  condemn  property  for  right  of  way» 
so  as  to  confer  a  present  right  to  take  or  damage  real  estate,  before  pay- 
ment  of  the  compensation  found ;  all  that  can  be  done,  under  the  con- 
stitution, is  to  enter  a  judgment  or  order  vesting  the  right  to  take  or 
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damage  the  property  as  desired,  upon  the  performance  of  the  condition 
precedent  of  making  the  compensation  fixed  by  the  jury.     Citrj  of  Chi- 
cago V.  Barbian,  482. 

2.  The  judgment  of  the  court  on  condemnation  of  property  for  pub- 
lic use  is  conditional,  depending  on  the  payment  of  the  damages  found, 
and  the  party  seeking  condemnation  acquires  no  vested  riglit  until  such 
payment  is  made  or  the  sum  deposited,  and  the  rights  of  tlie  parties  are 
reciprocal,  so  that  the  property  owner  has  no  vested  right  in  the  damages 
found  by  the  jury  until  the  same  is  paid  or  deposited.  If  the  property, 
however,  is  taken  or  damaged  by  the  owner's  consent  before  compensa- 
tion is  made,  tlie  owner  will  then  have  a  vested  right  in  the  compensa- 
tion  wnen  ascertained.    Ibid.  483. 

3.  Abandonment  of  proceeding.  Wliere  land  is  condemned  for  pub- 
lie  use,  and  the  condition  of  the  order  is  not  complied  with  in  a  reason- 
able  time  by  the  payment  of  the  damages  and  taking  possession  of 
the  property,  the  proceedings  will  be  regarded  as  abandoned,  and  a 
court  of  equity  would  enjoin  any  attempt  to  proceed  under  them.  Ibid. 
483. 

4.  City  mny  abandon  after  damages  are  assessed.  A  proceeding  to 
condemn  real  estate  for  public  use  may  be  abandoned  at  any  time  after 
the  damages  are  assessed,  and  before  payment  thereof  or  its  deposit  for 
the  owner,  when  the  property  has  remained  unmolested,  and  the  court 
■will  not  in  such  case  compel  the  payment  of  the  compensation  found, 
by  mandamus.    Ibid.  482. 

5.  Judgment,  interest  and  execution.  Where  the  property  condemned 
has  not  been  taken  or  damaged,  the  order  or  judgment  on  the  assess- 
ment of  the  jury  will  not  bear  interest,  and  no  execution  can  be  awarded 
for  the  collection  of  the  sum  so  assessed.     Ibid.  483. 

ROAD  TAX.    See  TAXES  AND  TAXATION,  7,  8. 

SALES. 

Op  proceeds  of  property  to  be  sold. 

1.  Binding  on  parties.  Where  the  owner  of  property  puts  it  in  the 
possession  of  another,  for  the  purpose  of  having  it  sold,  and  then  sells 
the  proceeds  of  such  sale  to  a  third  party,  he  is  bound  to  pay  over  such 
proceeds  to  the  purchaser,  and  if  he  fails  to  do  so,  the  purchaser  can 
maintain  an  action  therefor.    Suver  v.  0' Riley,  104. 

3.    In  such  case,  the  suit  must  be  against  the  owner  of  the  property, 
and  not  against  the  one  in  whose  hands  it  was  placed  for  sale,  and  who 
may  have  in  his  hands  the  proceeds  of  the  sale  at  the  time  of  the  suit. 
Ibid.  104. 
JuDiciAii  SALES.    See  that  title. 
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SCHOOLS  AND  SCHOOL  PROPERTY. 
Power  of  the  State. 

1.  The  State  has  never  granted  irrevocably  the  title  to  the  school 
property  and  fund  to  any  body  of  persons.  It  has  created  corporate 
bodies  to  handle  and  control  the  fund  for  the  use  of  the  people,  but  has 
not  parted  with  the  power  to  control  the  fund  in  any  mode  the  legisla- 
ture  may  choose,  for  the  use  of  schools.  The  State  is  virtually  a  trustee 
of  the  fund,  and  the  municipalities  and  officers  are  but  the  agencies  em- 
ployed by  the  State  in  executing  the  trust.     City  of  Chicago  v.  TM 

.  People  ex  rel.  384 

CONSTITTTTIONAL  GUAKAKTY. 

2.  Article  8,  section  2,  of  the  constitution  of  1870,  securing  the  faith- 
ful application  of  the  school  fund  and  property  to  the  objects  of  educa- 
tion, includes  the  land  and  moneys  embraced  in  the  common  school 
fund,  and  the  collage,  seminary  and  university  lands  and  funds  in  the 
hands  of  or  under  the  control  of  the  State,  and  clearly  prohibits  thft 
perversion  of  the  same  to  other  purposes.    Ibid.  384. 

Election  op  treasitreb,. 

3.  Under  act  of  1872.  The  treasurer  to  be  appointed  under  the  con- 
solidated act  in  relation  to  schools,  in  force  July  1, 1872,  was  to  be  ap- 
pointed at  the  expiration  of  the  term  of  the  treasurer  in  office  when  the 
act  took  efi'ect.    Ladd  et  al.  v.  Board  of  Trustees,  etc.  233. 

SEQUESTRATION. 
As  A  MEANS  OF  ENFORCING  DECREE.  See  DIVORCE  AND  ALIMONY,  12. 

SERVICE  OF  PROCESS.    See  PROCESS,  1. 

SETTLEMENT. 
When  binding  upon  the  parties. 

1.  Where  a  third  party  computed  and  stated  the  accounts  of  two 
parties,  they  being  present,  making  their  statements  and  suggestions  as 
to  the  items  to  be  allowed  or  not,  and  struck  a  balance,  and  the  party- 
charged  with  the  balance  afterwards  admitted  its  correctness,  and  never 
claimed  there  was  any  error  in  the  settlement,  in  the  absence  of  proof 
to  impeach  the  settlement,  it  must  be  taken  as  binding  upon  the  parties. 
If  ties  et  al.  v.  Harmon  et  al.  396. 

What  it  embraces. 

2.  Presumed  to  embrace  all  items  of  account  on  both  sides.  A  strong 
presumption  arises,  that  a  settlement  of  accounts  between  parties  em- 
braces all  the  items  each  has  against  the  other  that  are  due,  and  this  pre- 
sumption is  so  strong,  that  it  devolves  upoo  the  party  asserting  the 
contrary  to  prove  that  an  item  omitted  was  not  due,  or  that  it  was  omit- 
ted  by  consent  of  parties,  or  by  accident  and  unintentionally  by  the 
party  claiming  it.    Straubher  et  al.  v.  Mohler,  21. 

In  a  particular  case. 

3.  In  a  suit  on  a  note,  the  defense  set  up  was  that  it  was  paid  in  a 
settlement  previously  made  between  plaintiff  and  defendant.     It  ap. 
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peared  that  in  August  the  parties  made  an  agreement  by  which  the 
defendant  agreed  to  sell  to  the  plaintiff  four  interests  or  shares  in  a  tract 
of  land  which  he  claimed  to  own,  one  by  inheritance  and  three  by  pur- 
chase from  other  heirs  of  a  deceased  brother,  for  $1800,  and  all  suits, 
including  one  pending  on  the  note  in  controversy,  were  to  be  settled. 
In  September  following  the  parties  met,  and,  the  defendant  being  able 
to  convey  only  three  shares  of  said  land  instead  of  four,  the  contract 
was  changed,  and  the  plaintiff  took  a  conveyance  of  the  three  shares 
and  gave  her  two  notes  to  defendant,  one  for  $950,  one  for  $300,  and 
$200  in  cash,  with  the  understanding,  as  she  testified,  that  she  should 
surrender  the  note  in  controversy  and  receive  a  credit  for  the  amount  of 
it  on  the  $950  note,  but  defendant  testified  that  he  was  to  receive  the 
note  in  controversy  in  addition  to  the  three  notes,  making  the  amount 
about  equal  to  what  he  was  to  receive  for  the  four  shares;  he  claimed 
that  in  addition  to  the  three  shares  in  the  land,  he  had  sold  the  same 
number  of  shares  in  the  personal  estate  of  his  deceased  brother.  It . 
also  appeared  that  his  brother  had  left  a  widow  who  was  entitled  to  the 
whole  of  his  personal  estate:  IIelcl,i\vAt  the  jury  were  warranted  in 
finding  that  the  note  in  controversy  was  not  to  be  given  up  except  when 
the  amount  thereof  was  credited  on  the  $950  note,  and  that  having  been 
assigned  and  the  plaintiff  having  paid  it  to  the  assignee,  she  was  entitled 
to  recover  on  the  note  in  controversy.    Sowards  v.  Sowards,  217. 

SOUTH  PARK. 

Amendatory  act  of  1871. 

1.  Constitutional.  The  act  entitled  "  An  act  to  enable  the  corporate 
authorities  of  two  or  more  towns,  for  park  purposes,  to  issue  bonds," 
etc.,  in  force  July  1, 1871,  so  far  as  applicable  to  the  towns  of  South 
Chicago,  Hyde  Park  and  Lake,  without  any  new  vote  of  the  people  iu 
the  park  district,  is  not  in  violation  of  any  constitutional  provision. 
Such  park  district  is  subject  to  general  legislation  the  same  as  any  other 
municipality.    The  People  ex  rel.  v.  Brislin,  423. 

SPECIAL  ASSESSMENTS. 
Matters  preceding  application  for  judgment. 

1.  Are  res  adjudicata.  On  application  for  judgment  against  real 
estate  for  a  delinquent  special  assessment  thereon,  all  matters  preceding 
the  application  for  judgment  are  res  adjudicata,  and  not  open  to  rein- 
vestigation.   Lehmer  v.  The  People  ex  rel.  etc.  601. 

Amendment  of  assessment  rolls. 

3.    There  is  no  error  in  allowing  amendments  to  be  made  in  assess, 
ment  rolls  as  to  mere  clerical  errors  and  omissions  not  affecting  a  party's 
rights  and  interests.     Ibid.  GOl. 
Defenses  after  confirmation. 

3.  It  is  too  late,  on  application  for  judgment  upon  a  special  assesa. 
ment,  to  show  that  the  proposed  improvement  was  private,  and  not  pul> 
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lie.    That  objection  must  be  made  before  the  assessment  is  confirmed, 
where  the  party  has  notice  of  the  application  for  confirmation.    Lehmer 

V.  Tlie  People  ex  rel.  etc.  601. 

Of  a  new  assessment. 

4.  To  cure  defects  in  former  one.  Where  a  special  assessment  is 
held  invalid  on  account  of  the  ordinance  under  which  it  is  made,  it 
being  illegal,  the  defect  can  not  be  cured  or  remedied  by  making  a  new 
assessment  and  report  under  the  invalid  ordinance.  City  of  Chicago  v. 
Wright,  579. 

South  Park  assessmeih'S. 

5.  Confirmation  conclusive.  Where  the  park  commissioners  of  South 
Park,  under  the  requirement  of  the  law,  made  an  assessment  upon 
property  contiguous  to  the  park,  for  benefits,  and  returned  the  same  to 
the  circuit  court,  where  the  same  was  found  to  be  valid,  and  confirmed, 
and  divided  into  yearly  installments,  on  application  for  judgment  for 
the  third  yearly  installment,  it  was  held,  that  the  confirmation  of  the 
assessment  by  the  circuit  court  was  res  adjudicata  as  to  the  validity  and 
legality  of  the  assessment  and  levy,  and  precluded  a  reinvestigation  of 
the  matters  so  decided.    The  People  ex  rel.  v.  Brislin,  423. 

6.  Interest  of  parties  making.  Where,  by  law,  interested  parties  are 
constituted  a  tribunal  to  make  special  assessments  of  benefits  for  a  pro- 
posed public  park,  the  assessments  made  by  them  can  not  be  invalidated 
by  their  interest,  as  the  law  qualifies  them  to  act.    Ibid.  423. 

Officer  to  apply  for  judgment  on.    See  TAXES  AND  TAXATION,  10. 

SPECIAL  VERDICTS.    See  VERDICTS,  1. 

STATE  COURTS. 

Jurisdiction. 

To  enforce  acts  of  Congrsss.    See  JURISDICTION,  5. 

STATUTES. 

Of  their  passage. 

1.  Constitutionality  with  respect  to  title.  The  act  entitled  "An  act  to 
enable  the  corporate  authorities  of  two  or  more  towns,  for  park  pur- 
poses, to  issue  bonds,"  etc.,  is  not  in  violation  of  section  13  of  article  4  of 
the  constitution,  as  embracing  more  than  one  subject,  or  matters  not 
expressed  in  its  title.  The  body  of  the  act  is  germane  to  the  title  of  the 
bill.     The  People  ex  rel.  v.  Brislin,  423. 

SxATtlTES  construed. 

2.  Relating  to  sale  of  estates  of  lunatics,  etc.  The  act  of  1853,  au- 
thorizing the  sale  of  the  real  estate  of  any  idiot,  lunatic  or  distracted 
person,  for  certain  specified  purposes,  has  no  reference  whatever  to  non- 
resident owners.     It  applies  only  to  cases  where  the  idiot,  lunatic  or 
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distracted  person  and  liis  conservator  reside  in  this  State.  Sales  by  non- 
resident  conservators  are  autliorized  by  the  act  of  1865.  Wing  et  al.  v. 
Dodge  et  al.  564. 

3.  School  law  of  1872.    See  SCHOOLS  AND  SCHOOL  LANDS,  8 

4.  Laying  out  highways.    See  HIGHWAYS,  1,  2. 
Repeai.  of  statutes. 

5.  Effect  on  right  of  action.  Under  the  revision  of  1874,  no  new  law 
shall  be  construed  to  repeal  a  former  one,  whether  such  former  one  is 
expressly  repealed  or  not,  as  to  any  offense  committed  against  the  former 
law,  or  as  to  any  act  done,  or  any  right  accrued  or  claim  arising  under 
the  former  xaw.  The  revision  of  the  Liquor  Law  in  1874  does  not  take 
away  any  right  of  action  accrued  under  the  act  of  1872  on  the  subject 
Both  V.  Eppy,  283. 

SUBSCRIBING  WITNESS. 
When  not  necessaby  to  be  called.    See  EVIDENCE,  25. 

SUBSCRIPTION. 

To  STOCK  OF  CORPORATION. 

1.  Whether  a  subscription  or  security  for  a  loan.  Where  a  contract  with 
an  insurance  company  recites  an  absolute  agreement  "to  subscribe  for  and 
purchase  5500  shares  of  the  capital  stock"  of  the  company,  and  to  pay 
therefor  to  the  company  $550,000  in  certain  installments,  and  provides 
that  the  subscription  and  purchase  shall  be  made  in  ten  days,  and  gives 
the  subscriber  the  option  to  have  the  company  resell  or  repurchase  the 
stock  within  a  given  time,  and  under  the  agreement  the  subscription 
was  made  and  certificate  of  stock  issued,  it  was  held,  that  this  was  an 
actual  subscription,  and  that  the  shares  were  not  taken  as  collateral 
security  for  a  loan.  The  option  in  such  case  is  a  right  secured  by  the 
contract  above,  and  in  addition  to  the  absolute  title  to  the  stock.  MeU 
vin  et  al.  v.  Lamar  Insurance  Go.  et  al.  446. 

2.  Right  to  cancel  the  same  as  against  other  stockholders.  Where  a 
subscription  is  made  to  an  insurance  company  to  a  large  amount,  and 
twenty  per  cent  paid  in  to  enable  the  company  to  procure  the  Auditor's 
certificate,  but  under  a  contract  giving  the  subscriber  the  right  to  with- 
draw the  sum  so  paid  in  and  have  the  subscription  canceled,  and  other 
large  subscriptions  are  afterwards  made  to  the  capital  stock  by  parties, 
without  actual  notice  of  the  contract,  and  believing  the  subscription  to 
be  a  permanent  one,  it  was  held,  that  such  subscription  could  not  be 
canceled  and  the  money  paid  thereon  withdi'awn,  without  the  knowl- 
edge and  consent  of  those  subscribing  on  the  faith  of  it.    Ibid.  446. 

8.    Presumption  in  respect  to.    All  subscriptions  are  presumed  to  be 
upon  the  same  basis,  and  all  shares  entitled  to  the  same  benefits  and 
subject  to  the  same  burdens,  and  in  the  subscription  of  each  person 
44— 80th  III. 
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every  other  subscriber  has  a  direct  interest,  and  a  right  to  have  the  same 
remain  and  contribute  in  future  burdens.  Melmn  et  al.  v.  Lamar  In- 
surance Go.  et  al.  446. 

4.  Agreement  for  withdrawal,  fraudulent.  A  subscription  to  the  cap- 
ital stock  of  a  corporation  of  a  large  amount,  coupled  with  a  right* 
under  a  separate  contract,  to  surrender  the  certificate  of  stock,  and  take 
back  the  money  paid  therefor,  and  cancel  the  subscription,  is  a  fraud 
upon  the  other  subscribers,  and  such  agreement  will  be  treated  as  void, 
and  the  party  so  subscribing  held  to  all  the  responsibilities  of  a  honafide 
subscriber.    Ibid.  446. 

5.  Release  of,  not  allowed.  The  subscribed  capital  stock  of  a  corpo- 
ration, as  well  as  its  other  property,  is  a  trust  fund  for  the  benefit  of 
creditors,  and  a  subscriber  can  not  be  released  from  his  obligation  to 
pay,  to  the  prejudice  of  creditors  or  of  any  other  stockholder.    Ibid.  446. 

6.  Stockholders  not  bound  to  take  notice  of  contract  limiting  and  qual- 
ifying absolute  subscription..  Where  a  certificate  of  stock  is  issued, 
unaccompanied  with  any  evidence  of  a  condition,  and  the  books  of  the 
company  show  the  stock  to  be  bona  fide  and  absolute,  other  subscribers 
will  have  the  right  to  rely  on  what  thus  appears  as  being  true,  and  are 
not  bound  to  go  back  and  take  notice  of  an  antecedent  individual  con- 
tract existing  between  the  directors  and  the  takers  of  such  shares,  and 
it  seems  that  even  if  such  contract  is  spread  upon  the  record,  it  affords 
no  notice  to  other  stockholders.    Ibid.  446. 

7.  Remedy  by  stockholders  as  against  another  who  is  wrongfully  re 
leased.  Where  a  stockholder  in  a  coi-poration,  under  a  prior  contract 
to  his  subscription,  is  allowed  by  the  directory  to  surrender  his  stock, 
and  take  back  the  assessments  paid  by  him,  in  fraud  of  the  other  stock- 
holders, any  such  stockholder  so  injured  may,  by  bill  in  equity,  have 
the  money  so  withdrawn  refunded,  and  the  stockholder  so  withdrawing 
declared  liable  on  his  subscription,  in  any  and  all  assessments,  the  same 
as  other  subscribers.    Ibid.  446. 

SUPERIOR  COURT  OF  COOK  COUNTY. 
Branch  held  by  circuit  judge. 

1.    There  is  no  objection  to  one  of  the  circuit  judges  of  the  State 
holding  a  branch  of  the  Superior  Court  of  Cook  county,  and  that  more 
than  three  branches  thereof  are  held  at  the  same  time.     Wadham^  v. 
Hotchkiss,  437. 
PracticaIjLT  same  as  circuit  court.    See  REPLEVIN,  3. 

SURETY. 

On  official  bond. 

1.  Continues  during  term  of  office.  When  the  term  of  oflBce  of  an  offi- 
cer is  fixed  by  law  at  two  years,  and  the  record  shows  that  the  office  was 
filled  by  appointment  at  the  time  when,  by  law,  the  term  would  expire,  it 
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SURETY.    On  official  bond.    Continued. 

is  conclusive  that  the  appointment  was  for  two  years  from  that  date,  and 
the  sureties  on  the  bond  of  the  officer  so  appointed  will  be  liable  for  his 
acts  during  the  full  term  of  two  years  from  the  date  of  his  appoint, 
ment.    Ladd  et  al.  v.  Board  of  Trustees,  etc.  233. 

MiSREPEESENTATION  OP  PRINCIPAIi  TO  SURETY. 

2.  At  time  of  executing,  no  defense  to  suit.  Where  parties  become 
sureties  on  the  bond  of  a  township  treasurer  appointed  at  the  time  whoa 
that  office  becomes  vacant  by  limitation,  they  will  be  liable  for  the  full 
term  for  which  he  is  appointed,  and  will  not  be  permitted  to  defend 
against  such  bond  on  account  of  any  representations  the  principal  may 
have  made  to  them  in  regard  to  the  object  or  purpose  of  it  at  the  time 
it  was  executed.    Ibid.  283. 

Property  pledged  by  principal. 

3.  Bights  of  surety.  It  is  a  well  settled  principle  in  equity,  that  & 
creditor  who  has  the  personal  contract  of  his  debtor,  with  a  surety,  and 
takes  property  from  the  principal  as  a  pledge  or  security  for  his  debt, 
should  hold  the  property  for  the  benefit  of  the  surety  as  well  as  him- 
self, and  if  he  parts  with  it  without  the  knowledge  or  against  the  will 
of  the  surety,  he  shall  lose  his  claim  against  the  surety  to  the  amount 
of  the  property  so  surrendered.  Property  so  taken  by  the  creditor  is 
taken  and  held  in  trust,  not  only  for  the  creditor's  security,  but  for  the 
surety's  indemnity.  And  these  rules  of  equity  are  recognized  and 
enforced  in  courts  of  law.    Kirkpatrick  v.  Hawk,  122. 

4.  A  party  signed  a  note,  as  surety,  with  the  principal,  and  delivered 
it  to  the  principal,  with  authority  to  insert  the  name  of  a  payee  in  a  blank 
left  in  the  note  for  that  purpose.  The  principal  borrowed  of  the  plaintiff 
the  amount  of  money  the  note  called  for,  and  inserted  his  name  therein 
as  payee,  and  delivered  the  note  to  him,  and  at  the  same  time,  as  addi- 
tional security  for  the  money,  delivered,  in  pledge,  a  colt  worth  $100. 
The  colt  was  afterwards  delivered  up  by  the  payee  of  the  note  to  the 
principal :  Held,  in  a  suit  brought  on  the  note,  against  the  surety,  that 
the  plaintiff  could  only  recover  the  balance  due  on  the  note  after  deduct- 
ing the  value  of  the  colt.    Ibid.  122. 

Declakations  of  principal. 

As  evidence  against  surety.    Bee  EVIDENCE,  9,  10. 

TAXES  AND  TAXATION. 

Act  of  1872. 

1.  Repeals  all  prior  conflicting  laws.  The  General  Revenue  Act  of 
1872  necessarily  worked  a  repeal  of  all  prior  conflicting  laws,  whether 
found  in  general  acts  or  special  city  charters.  Law  v.  The  People  ex  rel. 
268. 

Power  op  legislature  to  exempt  from. 

2.  Under  constitution  of  1848.  It  was  not  competent  for  the  Gen. 
eral  Assembly,  under  the  constitution  of  1848,  to  exempt  from  taxation 
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TAXES  AND  TAXATION. 

PowEK  OP  LEGISLATURE  TO  EXEMPT  FROM.  Continued. 
property  owned  by  educational,  religious  or  charitable  corporations, 
which  was  not  itself  used  directly  in  aid  of  the  purposes  for  which  the 
corporations  were  created,  but  which  was  held  for  profit  merely, 
although  the  profits  were  to  be  devoted  to  the  proper  purposes  of  the 
corporation.    Northwestern  University  v.  The  People  ex  rel.  333. 

School  property  not  taxable. 

8.  As  the  State  is  prohibited  from  appropriating  any  of  this  fund  to 
defray  the  expenses  of  the  State,  counties  or  other  municipal  bodies  than 
those  created  for  public  school  purposes,  it  can  not  do  the  same  by  the 
indirect  means  of  taxation.    City  of  Chicago  v.  The  People  ex  rel.  etc.  384. 

4.  Where  moneys  belonging  to  the  school  fund  are  loaned  on  mort- 
gage security,  and  the  title  to  real  estate  is  acquired  on  foreclosure,  and 
is  held  for  school  purposes  only,  the  legislature  has  not  the  constitu- 
tional power  to  tax  the  same,  although  the  legal  title  may  be  held  in 
the  name  of  a  city  which  is  entrusted  with  the  fund  and  the  public 
schools  within  its  limits.    Ibid.  384. 

5.  Real  estate  acquired  on  foreclosure  of  mortgages  given  to  secure 
the  re-payment  of  school  moneys  loaned,  in  fact  belongs  to  the  State,  in 
trust  for  school  purposes,  and,  under  the  Revenue  Law  of  1874  (section 
2),  is  exempted  from  taxation.    Ibid.  384. 

Collector's  return. 

6.  By  whom  to  be  sworn  to.  Under  the  General  Revenue  Law  of 
1872,  the  county  collector  is  the  proper  party  to  make  the  affidavit  to 
the  return  of  a  delinquent  special  assessment,  and  his  return,  prop- 
erly sworn  to  by  him,  is  not  invalidated  because  other  ofiicers  have  also 
attached  their  affidavits  thereto.    Lorn  v.  The  People  ex  rel.  268. 

BOAD  AND  BRIDGE  TAX. 

7.  Application  on  prior  indebtedness.  The  road  and  bridge  tax 
levied  for  any  given  year  is  legallj^  applicable  in  payment  for  labor 
performed  and  expenditures  made  on  the  roads  and  bridges  during  that 
fiscal  year,  and  can  not  rightfully  be  applied  to  any  other  purpose,  even 
to  the  payment  of  prior  indebtedness.  Commissioner  a  of  Highways  v. 
Newell  et  al.  587. 

8.  Where  the  commissioners  of  highways,  in  1874,  levied  a  tax  of 
forty  cents  on  the  $100  worth  of  taxable  property,  which  amounted  to 
$1782.39,  there  being  a  prior  indebtedness  of  $1600  unpaid,  and  during 
the  year  and  before  the  tax  was  collected,  contracted  for  the  erection  of 
piers  for  a  bridge,  it  was  Jield,  that  they  had  the  legal  authority  to  make 
such  contract  and  pay  the  contractor  out  of  the  tax  levied,  when  col- 
lected, without  reference  to  the  prior  indebtedness.    Ibid.  587. 

9.  Power  of  commissioners  of  highways  to  levy.  See  HIGHWAYS, 
7  to  11. 
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TAXES  AND  TAXATION.     Gontimied. 
Application  for  judgment. 

10.  By  lohat  officer — in  Cook  county.  The  county  of  Cook,  under  the 
constitution  and  statutes  of  tlie  St.ite,  is  to  be  considered  as  under  town. 
Bhip  organization,  and  tlicrefore  the  treasurer  of  the  county,  as  ex  officio 
collector,  is  the  proper  person  to  apply  for  judgment  against  delinquent 
lands  and  lots  for  taxes  and  special  assessments  due  thereon.  The  Peo- 
ple ex  rel.  v.  Brislin,  423. 

Power  of  corporations. 

To  levy  taxes.    See  CORPORATIONS,  11. 

Description  of  property. 

For  purposes  of  taxation.    See  DESCRIPTION,  1,  2. 

TAX  TITLE. 
Who  may  acqtjtre. 

1.  A  party  having  recognized  and  acted  upon  a  claim  of  title  through 
the  will  of  one  claiming  to  own  it,  and  who  devised  it  to  his  three  sons, 
by  purchasing  the  interest  of  one  of  the  sons,  under  a  sale  on  execution 
against  him,  and  by  purchase  from  the  heirs  at  law  of  another  of  the 
sons,  can  not  be  permitted  to  set  up  a  tax  title  acquired  through  a  sale 
made  for  taxes  to  one  who  was  at  the  time  acting  as  the  agent  of  one  of 
the  tenants  in  common,  and  for  the  benefit  of  all,  to  defeat  the  right  of 
the  other  tenants  in  common  to  a  partition.  A  tax  deed  acquired  under 
such  circumstances  could  have  no  greater  effect  than  that  of  the  pay- 
ment of  taxes  on  behalf  of  the  tenants  in  common,  unless  it  might  be  to 
stand  as  a  security  for  the  taxes  and  expenses  paid.  Bracken  et  al.  v. 
Cooper  et  al.  231. 

TENANTS  IN  COMMON. 
Possession  by  one. 

1.  For  tJie  ben^t  of  all.  A  party  died,  claiming  real  estate,  having 
paid  taxes  on  it  for  one  or  two  years,  and  his  executor  treated  it  as  be- 
longing to  the  estate,  and  paid  taxes  on  it  so  long  as  he  managed  the 
estate,  and  after  he  ceased  to  manage  the  estate,  a  son  of  the  testator, 
who  was  one  of  his  devisees,  paid  taxes  on  it  for  three  j'ears,  and  then 
put  a  tenant  in  possession,  who  remained  there  until  another  bought  him 
out,  who  remained  in  possession  up  to  the  time  of  filing  a  bill  for  par- 
tition by  the  sons  and  devisees  of  the  latter :  Held,  that  the  son  of  the 
testator  who  took  possession  of  the  land  was,  by  reason  of  such  posses- 
sion and  claim  of  title,  to  be  taken  as  the  legal  owner  of  the  land  until 
some  one  appeared  who  could  set  up  a  better  right,  and  he  having  con- 
fessed his  possession  to  be  for  himself  and  his  brothers,  he  and  they,  or 
their  assigns,  were,  as  respected  themselves,  to  be  treated  as  tenants  In 
common  of  the  land.    Ibid.  221. 
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TENANTS  IN  COMMON.    Continued. 
Outstanding  title. 

2.  Purchase  by  one  tenant.  A  tenant  in  common  can  not  purchase 
in  an  outstanding  title  for  his  own  exclusive  benefit  as  against  the  in- 
terest  of  his  co-tenant.    Bracken  et  al.  v.  Cooper  et  al.  231. 

3.  Where  a  mortgagee  in  possession  of  land  died,  claiming  to  own 
it,  and,  by  his  will,  devised  it  to  his  sons,  and  a  stranger,  by  purchase, 
became  the  owner  of  the  interest  of  one  of  the  sons,  and  tenant  in  com- 
mon with  the  others,  it  was  held,  that  such  stranger  could  not  purchase 
the  equity  of  redemption  of  the  mortgagor  for  his  own  exclusive  benefit 
as  against  his  co-tenants,  but  such  purchase,  if  made,  would  enure  to  the 
common  benefit  of  himself  and  his  co-tenants,  at  their  option.  Ibid. 
221. 

Estate  by  the  entirety. 

4.  Converted  into  a  tenancy  in  common  by  divorce  of  the  parties.  See 
MARRIED  WOMEN,  6. 

TOWNSHIP  ORGANIZATION. 
In  Cook  county.    See  TAXES  AND  TAXATION,  10. 

TRESPASS. 

Ejecting  one  fbom  premises. 

1.  Party  using  more  force  than  is  reasonably  necessary.  Although 
a  person  has  the  right  to  eject  another  from  his  premises  who  forcibly 
enters  the  same,  or  who,  being  there,  uses  indecent  or  abusive  language, 
or  commits  an  assault  upon  him,  yet,  in  so  doing,  he  must  use  no  more 
force  than  is  reasonably  necessary  for  that  purpose,  and  if  he  use  more 
force  than  is  reasonably  necessary  under  the  circumstances  of  the  case, 
he  will  be  liable,  in  an  action  of  trespass,  for  whatever  damage  is  there- 
by done.    Abt  v.  Burgheim,  92. 

2.  In  such  case,  an  instruction  that  the  defendant  would  be  justified 
in  using  all  the  force  necessary  in  expelling  the  plaintiff",  is  erroneous 
in  omitting  the  indispensable  element  of  the  reasonableness  of  the  force 
allowed.    Ibid.  92. 

When  lies  against  oppioek  serving  process. 

3.  Expulsion  under  writ  against  another.  If  one  not  a  party  to  an 
action  of  forcible  detainer  against  a  tenant  is  expelled  under  a  writ  of 
restitution,  and  such  party  is  not,  in  fact,  a  sub-tenant,  but  was  occupy- 
ing the  premises  with  the  tenant,  or  for  him,  or  under  his  lease,  then 
such  party  can  not  recover  in  trespass  for  being  dispossessed,  when  the 
court  issuing  the  writ  had  jurisdiction.    Miller  et  al.  v.  White,  580. 

TRUSTS. 

When  a  trust  arises. 

1.  Title  taken  to  secure  payment  of  loan.  Where  a  father  holds  an 
equitable  title  to  land,  the  legal  title  being  in  another  as  a  security  for 
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TRUST3.    "When  a  trust  arises.    Gontinued. 

the  payment  of  money,  and  the  son  advances  the  money  due,  and  by 
arrangement  takes  a  conveyance  from  the  holder  of  the  legal  title,  as  a 
mere  security  for  the  repayment  of  the  sum  so  advanced,  which  is  not 
near  the  value  of  the  land,  the  son  will  hold  the  legal  title  merely  in 
trust  and  as  a  security,  and  the  equitable  title  will  remain  in  the  father. 
Low  et  al.  v.  Graff  et  al.  Admr.  360. 

2.  But  if  the  sou  purchases  the  land  and  advances  the  money  as  a 
payment  for  it  on  his  own  account,  he  will  take  the  complete  title,  both 
legal  and  equitable,  notwithstanding  he  may  verbally  agree  that  hia 
father  may  have  the  future  use  and  occupation  as  long  as  he  liyes. 
Ibid.  360. 

Laches — in  asserting  right. 

3.  Where  a  party  claiming  land  under  a  secret  trust,  on  the  ground 
of  having  paid  the  purchase  money  through  a  brother,  to  whom  a  con- 
veyance was  made,  makes  no  active  assertion  of  his  claim  for  nineteen 
years,  and  gives  no  notice  to  others  purchasing  of  his  brother,  and  the 
purchaser  causes  a  portion  of  the  premises  to  be  platted  and  laid  oflF 
into  lots,  and  makes  sales,  and  in  the  meantime  the  property  increases 
largely  in  value,  such  party,  and  those  claiming  under  his  equity,  will 
be  estopped  and  barred  in  equity  from  enforcing  the  secret  trust,  by 
their  laches  and  the  lapse  of  time.    Pratt  et  al.  v.  Stone  et  al.  440. 

4.  Where  the  holder  of  the  legal  title  to  land  disposes  of  the  same, 
and  the  purchaser  afterwards  brings  suit  in  equity  for  a  specific  per- 
formance, and  one  claiming  a  secret  resulting  trust  fails  to  repudiate 
the  sale  so  made  by  the  holder  of  the  legal  title,  or  intervene  to  protect 
his  rights,  and  neglects  to  notify  those  claiming  under  such  purchaser 
of  his  rights  or  intention  to  repudiate  the  sale,  it  would  be  inequitable 
to  allow  him,  and  his  wife  claiming  under  him,  to  assert  their  claim  to 
the  land  after  the  lapse  of  nineteen  years  from  the  creation  of  the  secret 
trust.    Ibid.  440. 

When  trustees  mat  poticiiase.    See  PURCHASER,  1. 

Secret  trust — purchaser  protected.    Same  title,  2. 

USAGE. 
As  AFFECTING  CONTRACT.    See  CUSTOM  AND  USAGE,  1,  2. 

VARIANCE. 
In  points  on  lines  of  road. 

When  immaterial.    See  HIGHWAYS,  5. 

Between  pleading  and  proof.    See  PLEADING  AND  EVIDENCE, 
lto4. 

VENDOR'S  LIEN.    See  LIENS,  5  to  8. 
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VENDOR  AND  PURCHASER. 

Sax,e  of  land. 

1.  Liability  of  grantor  for  failure  of  title.  The  grantor  of  lands, 
where  the  conveyance  contains  no  covenants  of  title,  and  no  fraud  is 
shown,  is  not  responsible  for  the  failure  of  title  to  any  particular  tract 
conveyed.    Niles  et  al.  v.  Harmon  et  al.  396. 

VENUE. 

Chajstge  of  venue. 

1.  Court  has  no  discretion  in  regard  to,  in  civil  cases.  If  a  party, 
seeking  a  change  of  venue,  complies  with  the  requirements  of  the 
statute  in  relation  thereto,  the  court  has  no  discretion  in  the  matter,  but 
must  award  the  change.  KnicJcerbocker  Insurance  Go.  v.  Tolman  et  al. 
106. 

2.  And  the  fact  that  the  party  seeking  the  change  may  have  no 
merits,  does  not  change  the  rule.  The  right  to  a  change,  upon  comply- 
ing with  the  statute,  is  secured  to  him  by  an  express  provision  of  the 
statute,  and  the  courts  have  no  power  to  repeal,  modify  or  mitigate  any 
requirement  of  the  statute.     Ibid.  106 

VERDICT. 

Special  veedict. 

1.  Whether  inconsistent  with  general  one.  In  an  action  against  a 
railway  company,  to  recover  damages  for  causing  the  death  of  a  person, 
through  negligence,  the  jury  found  the  issues  for  the  plaintifl'  and 
assessed  his  damages,  but  also  found,  in  response  to  special  interroga- 
tions, that  the  deceased  looked  and  listened  for  the  cars  while  driving 
on  the  highway  before  going  upon  the  railroad  track,  both  before  and 
after  passing  a  cornfield  which  obstructed  the  view ;  that  before  going 
upon  the  track  he  was  told  to  stop,  as  the  cars  were  coming,  but  that  he 
did  not  hear  this,  and  that  no  bell  was  rung  or  whistle  sounded  by  the 
approaching  train  which  caused  the  death ;  it  was  Jield,  that  the  special 
finding  was  not  inconsistent  with  the  general  verdict,  and  did  not  jus- 
tify the  court  in  rendering  judgment  for  the  defendant.  Dimick,  Admr. 
V.  Chicago  and  Northwestern  Railway  Co.  338. 

Impeaching. 

2.  Can  not,  for  mistake  on  statement  of  juror.  Where  a  jury  have 
returned  a  verdict  which  is,  by  the  court,  put  in  form,  and  the  jury  then 
polled,  and  each  of  them  assents  to  the  verdict  after  it  is  so  put  in  form, 
they  can  not  be  permitted  to  come  in  afterwards  and  Say  they  were  mis- 
taken,  and  thus  impeach  their  verdict.    Suver  v.  C Riley,  104. 

WAIVER. 

Of  due  notice. 

Of  loss  by  insured.    See  INSURANCE,  10. 

Of  forfeiture  of  policy.    See  same  title,  21. 
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WILLS. 

PkOBATE  op  "WTLl,. 

1.  Sufficiency  of  proof  by  subscribing  witnesses.  Where  neither  of 
the  subscribing  witnesses  to  a  will,  whose  mark  only  is  made  to  their 
names,  can  identify  the  instrument  as  the  one  they  had  attested,  and  are 
not  able  to  swear  that  the  testator  was  of  soimd  mind  at  the  date  of  its 
execution,  the  proof  will  not  authorize  its  probate.  Crawly  v.  Croicly, 
469. 

2.  Proof  required  to  probate.  To  entitle  a  will  to  probate,  four  things 
must  concur :  The  will  must  be  in  writing,  and  signed  by  the  testator, 
or  in  his  presence  by  some  one  under  his  direction ;  it  must  be  attested 
by  two  or  more  credible  witnesses ;  two  witnesses  must  prove  that  they 
saw  the  testator  sign  the  will  in  their  presence,  or  that  he  acknowledged 
the  same  to  be  his  act  and  deed ;  and  they  must  swear  that  they  believe 
the  testator  was  of  sound  mind  and  memory  at  the  time  of  signing  or 
acknowledging  the  same.    Ibid.  469. 

3.  WlietTier  other  than  attesting  witnesses  may  be  examined.  On  appeal 
from  the  county  court  denying  the  probate  of  a  will,  a  party  seeking  its 
probate  is  not  confined  to  the  two  attesting  witnesses  to  establish  the 
execution  of  the  will  or  the  sanity  of  the  testator ;  but  on  appeal  by  a 
contestant  from  an  order  probating  the  will,  the  rule  is  different,  and 
the  proof  will  be  confined  to  the  testimony  of  the  subscribing  witnesses. 
Ibid.  469. 

Costs  on  contest. 

4.  Executor  defending  not  liaile  for.  In  contest  relating  to  the 
validity  of  a  vrill,  it  is  the  duty  of  the  person  by  it  appointed  execu- 
tor, to  defend  it,  and  when  he  does  so,  although  unsuccessful,  it  is  error 
to  render  a  decree  against  him  personally  for  all  the  costs.  Pingree  et 
al.  V.  Jones,  177. 

WITNESSES. 
Competency. 

1.  Of  party  in  his  own  behalf  in  suit  against  an  executor.    A  claim- 

ant  who  is  prosecuting  a  claim  against  the  estate  of  a  deceased  person 

is  a  competent  witness  in  his  own  behalf,  in  relation  to  what  was  doije 

and  said  at  a  settlement  between  him  and  the  executor  of  the  estate 

> 

about  which  a  witness  produced  by  the  executor  has  testified.    Stranb- 
Tier  et  al.  v.  Mohler,  21. 

2.  Devisee  to  prove  will.  A.  devisee  under  a  will  is  not  a  competent 
witness  to  prove  its  execution.    Crawly  v.  Crowly,  469. 

Cbedibilitt. 

3.  By  wJwm  to  be  determined.  An  insti'uction  that  the  jury  should 
disregard  the  evidence  of  a  witness,  if  they  believed  he  had  wilfully 
sworn  falsely  to  a  material  fact  in  the  case,  unless  corroborated,  is  faulty. 
It  is  the  privilege  of  the  jury  to  disregard  the  testimony  of  such  a  wit- 
ness.    Reynolds  v.  Oreenbaum,  416. 
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4.  W?ien  his  testimony  may  be  disbelieved  by  the  jury.  The  jury  are 
at  liberty  to  disbelieve  the  evidence  of  a  witness  who  has  been  im- 
peached in  any  of  the  modes  recognized  by  law  for  impeaching  wit. 
nesses,  which  may  include  not  only  direct  contradictions  and  evidence 
of  bad  character,  but  also  the  inherent  improbabilities  of  his  state- 
ments, and  his  manner  and  appearance  while  testifying;  but  they  can 
not  go  beyond  this,  and  determine  for  themselves  that  other  circum- 
stances, not  within  legal  contemplation,  tending  to  impeach  the  witness, 
show  that  his  evidence  is  impeached,  and  therefore  entirely  disregard 
it.    Hartford  Life  and  Annuity  Insurance  Co.  v.  Oi'ay  et  al.  28. 

5.  How  weight  of  testimony  to  be  determined  by  jury.  The  effect  of 
testimony  may  depend  in  some  degree  on  circumstances  other  than, 
those  which  are  regarded  as  directly  tending  to  impeach  a  witness — 
such  as  his  opportunity  for  knowing  that  to  which  he  testifies,  the 
strength  or  weakness  of  his  memory,  his  interest  in  the  question,  and 
even  his  temperament — but  here  also  the  jury  are  limited,  and  can  only 
consider  those  circumstances  which  in  human  experience  are  known  to 
aff'ect  perception,  memory  and  judgment.    Ibid.  28. 

6.  Testimony  of  can  not  be  wilfully  disregarded  unless  impeached.  A 
jury  can  not  wilfully  disregard  the  testimony  of  an  unimpeached  wit)- 
ness ;  whilst  they  may  judge  of  the  credibility  of  a  witness,  they  must 
exercise  judgment  and  not  merely  their  will,  in  doing  so.    Ibid.  28. 

7.  Jury  can  not  arbitrarily  disbelieve  the  testimony  of  witnesses.  The 
proposition  that  the  jury  have  the  right  to  disbelieve  such  witnesses  as, 
in  their  judgment,  under  all  the  circumstances  of  the  case,  are  unworthy 
of  belief,  is  not  the  law.  The  jury,  although  they  are  the  judges  of  the 
credibility  of  witnesses,  have  no  right  to  arbitrarily  disbelieve  the  testi- 
mony, unless  where  the  witness  has  wilfully  and  knowingly  sworn 
falsely  to  material  facts  in  the  case.    Evans  v.  Oeorge  et  al.  51. 

Subscribing  witness. 

As  to  proof  of  execution.    See  EVIDENCE,  25. 

WBIT  OP  ERROR. 
When  it  lies. 

1.  Interlocutory  decree.  A  decree  simply  appointing  a  receiver  and 
settling  no  rights,  is  interlocutory,  and  a  writ  of  error  will  not  lie  to 
reverse  it.    Coates  v.  Cunningham,^  467. 

As  NOTICE  OP  claim. 

3.    U  not,  until  med  out.    See  PURCHASER,  8. 
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